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PREFACE 


The  term  police  power,  while  in  constant  use  and  in  dis- 
pensable in  the  vocabulary  of  American  eonstitntional  law, 
bMA  remained  without  authoritative  or  generally  accepted 
deficiitiun.  It  is  therefore  proper  to  state  at  the  outset^  that  the 
tjerm  will  be  employed  in  the  following  pages  as  meaning  the 
power  of  promoting  the  public  welfare  %y  restraining  and 
ft^lating  the  use  of  liberty  and  property.  Under  this  defini- 
lioii  constitutional  questions  regarding  civil  and  criminal  jus- 
tiee,  taxation,  and  public  improvements  and  serviceSj  are  out- 
nide  of  the  scope  of*  this  treatise,  the  plan  of  which  also 
exeludes  the  administrative  law  of  tlie  police  power,  i.  e,,  the 
eomnMin  law  and  coDstitutional  principles  regarding  the  exe- 
eation  and  enforcement  of  police  legislation,  and  the  remedies 
against  unlawful  ofiiclal  action  in  the  pretended  exercise  of  the 
police  power. 

The  first  part  of  the  treatise  deYclops  the  idea  of  the  police 
power  by  assigning  to  it  its  place  among  governmental  powers 
(dap.  I)  f  and  by  discussing  its  various  methods  of  operation 
(ebap.  II) ;  imd  a  chapter  is  given  to  a  summary  of  the  relation 
of  the  federal  government  to  the  police  power  (chap.  Ill), 

The  main  division  of  the  treatise  is  dictated  by  the  considera- 
ttoa  tliat  certain  rights  yield  to  the  police  power,  while  it 
leipeets  and  accommodates  itself  to  others.  The  part  entitled 
the  Public  Welfare  defines  the  conditions  and  interests  which 
call  for  restraint  or  regulation.  These  are  classified  as  pri- 
mary social  interests  and  eeonoraie  interests.  The  former 
constitute  the  uniUsputed  field  of  the  police  power,  in  which 
stale  eontrol  is  universally  regarded  as  legitimate.  These 
inlA^rests  ar**  peace  and  security  from  crime  (chap.  IV),  public 
JMift'ty  and  ht^iLlth  (chap,  V).  public  order  and  comfort  ^chap, 
VI K  anri  puhUe  morals  (gambling,  drink  and  vice,  chapters 
VII,  VIII,  IX).  The  control  of  dependent  classes  is  treated  in 
connection  with  these  interests  (chap-  X). 

The  economic  interests  relating  to  the  conditions  of  prodnc- 
too  ud  distribution  of  wealth  constitute  the  debatable  field 
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of  the  police  power.  The  prevention  of  fraud  (chap»  XI)  is 
generally  conceded  to  be  n  legitimate  fuBction,  but  the  pre- 
vention of  oppression  is  frequently  met  by  the  assertion  of  a 
constitutional  right  of  liberty  of  contract*  The  legislation 
against  oppression  deals  with  the  protection  of  debtors  (chap, 
XII)  and  of  laborers  (chap,  XIII),  and  with  combinations  of 
labor  (chap.  XIV)  and  of  capital  (chap,  XV).  Closely  con- 
nected with  the  latter  is  the  state  control  of  corporations  (chap, 
XVI) ^  while  the  restraint  of  perpetuities  (chap.  XVII)  pre 
sents  but  few  constitutional  aspects. 

The  important  classes  of  business  which  require  special  state 
control  by  reason  of  natural  monopoly  or  legal  privileges,  are 
treated  under  the  bead  of  business  affected  with  a  public 
interest  (chap.  XVIII),  while  the  limitations  upon  rights  of 
property  resulting  chiefly  from  public  easements  or  natural 
conditions  are  discussed  under  the  head  of  qualified  property 
(chap,  XIX)*  A  chapter  on  compulsory  benefits  (chap.  XX), 
showing  how  far  the  individual  may  be  compelled  to  act  for 
his  own  benefit  or  that  of  limited  groups,  concludes  this  part 
of  the  treatise. 

The  third  part,  entitled  fundamental  rights  under  the  policy 
power,  ia  naturally  divided  into  three  main  subportiona| 
liberty,  property,  and  equality. 

Immunity  from  governmental  restraint  is  generally  conceded 
to  the  liberty  of  the  body,  and  to  the  liberty  of  private  con- 
duct, classed  together  as  personal  liberty  (chap.  XXI};  our 
constitutions  expressly  guarantee  religious  and  political  libertyj 
(chap.  XXII);  of  the  economic  aspects    of    liberty    (chapj 
XXIH),  that  of  migration  and  settlcrment  is  fully  recognised  J 
while  the  freedom  of  contract  and  of  pursuit  of  livelihood  has 
at  best  an  uncertain  status. 

The  subject  of  property  is  practically  identical  with  that  of 
vested  rights,  the  protection  of  which  under  adverse  claims  of 
public  policy  forms  one  of  the  most  difficult  problems  of  con- 
stitutional law,  A  chapter  on  appropriation,  injury  and  de-^ 
struclion  (chap.  XXIV)  differentiates  police  power  froi 
eminent  domain,  regulation  from  taking,  and  useful  proper 
from  dangerous  things,  Ketroaetive  legislation  saerificlnj 
vested  rights  to  a  change  of  legislative  policy  is  discussed 
under  the  heads  of  confiscatory  regulation  (chap,  XXV}  mii 
public  grants  and  licenses  (chap.  XXVI),  and  the  chief  his- 
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torieal  illostratioDs  of  the  convict  of  veated  rights  and  public 
policy  are  reviewed  under  the  head  of  social  and  economic 
reforms  (chap-  XXVII). 

The  principle  of  equality  (chap.  XXVUr)  constitutes  a 
Limitation  upon  the  police  power  of  equal  importance  with  that 
a(  vested  rights.  It  means  that  government  shall  neither  im* 
pose  particular  burdens  upon  individuals  or  corporations  to 
meet  dangers  for  which  they  cannot  in  justice  be  held  respons- 
ible (chap.  XXIX),  nor  grant  special  privileges  or  monopolies 
(ehap.  XXX),  and  that  all  legislative  discrimination  Bhonld 
be  justified  by  differences  of  status,  act,  or  occupation,  eorre- 
jipondini:  to  the  difference  of  legislative  measures  {chap, 
XXXI)  / 

The  law  of  the  police  power  is  practically  a  growth  of  the 
last  thirty  or  forty  years,  and  much  of  it  remains  unsettled. 
Thert;  has,  however^  been  a  sufficient  amoimt  of  judicial  dis- 
cussion and  decision  to  warrant  the  attempt  to  summarise  tht^ 
results  so  far  reached.  A  work  upon  a  subject  which  is  still 
in  a  formative  stage  is  necessarily  constructive^  and  the  writer 
must  claim  considerable  independence  in  the  classification  and 
formalBtion  of  principles;  but  it  is  hoped  that  the  substance  of 
tbe  law  as  given  in  this  treatise  will  be  found  to  be  a  faithful 
aad  accurate  presentation  of  the  authorities.  The  author  will 
be  aalisfied  if  he  has  succeeded  in  making  some  contribution  to 
the  correct  understand  infr  of  a  branch  of  the  law  which  yiel  1% 
to  no  other  in  importance  and  interest 

University  of  Chicago, 
January,  1904. 
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FIRST  PART, 


NATURE  AND  (lENERAL  SCOPE  OP  THE  POLICE 

POWER- 


CHAPTER  L 


00¥BSNMENTAI*  POWEES  AHD  PTJBUCJ  POLICY. 


"81.    Division  of  governmental  powers.— Governmental  pow- 

ers  are  uouiiiiunly  diHtiijgui*;bed  acL'i>nJiiig  tti  the  departnaents 
»f  govt*rumt*nt  by  which  they  are  exercised,  as  legislstive,  ex~ 
peuiive,  and  jiKiieial.  This  division  is  eUmely  eonnected  witE 
he  development  of  modern  eoiKstitutioDal  j^overnment^  and  has 
|>t»eii  distinctly  recognised  and  made  part  of  the  fundamental 
iw  in  m*uHy  all  ATrterirum  co tint itu lions*  It  is  u  divinioii  of  an 
idoiinistrative  character  bawed  on  principleH  of  organ isationj 
md  has  no  logical  or  legal  relation  to  different  subject-mattera 
^r  object«  of  government*  The  three  departments  set  a  check 
Ipoii  one  another,  and  thus  upon  the  government  an  a  whole, 
ad  the  separation  of  powers  has  therefore  always  been  looked 
i|MJH  OH  n  %aiitable  gateirnard  of  free  institutions;  hut  the  divi- 
sion docii  not  neecs-sarily  limit  the  substance  of  governmental 
rem  and  does  not  indicate  the  nature  of  such  limitations  as 
may  eventually  hrinii  abt»ut. 

We  recognise  on  the  other  hand  that  government  consists  of 
ntimb^ir  of  pow**rs  dilTi*ring  from  each  other  in  object  and 
Tbere  has  never  been  an  eshauKtive  elassiflcatioii  of 
I  Liwerjii,  and   only  those  have  distinctive  names  which 
ive  been  conspicuouHly  the  subject  of  constitutional  conten- 
lioti  or  iriveiiHsion,     ThuK  there  is  no  brief  or  comprehen??ivQ 
[*rd  to  defiigimte  the  power  to  make  laws  for  the  regulation 
>t  priviilf  rights,  the  power  to  define  and  punish  erimc?^,  of 
'lh#  power  to  enact  codes  of  procedure;  but  the  military  power, 
t  I 
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the  taxing  power,  the  police  power,  tlie  power  of  eminent  do- 
main, have  become  familiar  terms  in  our  constitutional  law. 
Of  these,  the  police  power  is  the  most  comprehensive,  and 
therefore  necessarily  the  vaguest. 

§2.  The  term  "police."— The  term  police  has  never  been 
clearly  circumscribed.  It  means  at  the  same  time  a  power  and 
function  of  government,  a  system  of  rules,  and  an  adminis- 
trative orgaiiisation  attd  force.  *  Blackstone.^couples  public 
police  and  economy  which  he  defines  as  **the  due  regulation 
and  domestic  order  of  the  kingdom,  whereby  the  individuals 
of  the  state,  like  the  members  of  a  well  governed  family,  are 
bound  to  conform  their  general  behayior  to  the  rules  of  pro- 
priety, good  neighborhood,  and  good  manners,  and  to  be  decent, 
industrious  and  inoffensive  in  their  respective  stations."*  He 
treats  under  this  head  of  clandestine  marriages,  of  bigamy,  of 
wandering  soldiers,  of  gypsies,  of  common  nuisances  (includ-' 
ing  disorderly  houses,  inns,  plays  and  shows,  lotteries,  fire- 
works, eavesdroppers,  common  scolds),  idleness,  luxury,  gam- 
ing, and  the  game  laws.  Offenses  against  public  trade  and 
against  public  health  are  treated  separately  from  police.  The 
influence  of  Blackstone's  arrangement  is  noticeable  in  thfe 
legislation  of  those  states  which  have  made  police  one  of  the 
principal  divisions  of  their  statutory  revisions.*  An  arrange- 
ment of  this  kind  is  simply  a  matter  of  convenience  and  has 
no  legal  significance.  It  would  be  impossible  to  discover  any 
principle  upon  which  these  particular  matters  are  brought  to- 
gether and  separat(»d  from  others.     In  the  decisions  of  the 
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S  3.  The  term  **  police  power/*— It  has  bi^eu  in  ferried  from 
lis  vairiit»nt*ss  of  tht-  ItTm  police,  that  the?  idea  of  the  police 
•  |iiiHrer  riiiist  be  equally  uiidolined,  mn\  a  recent  author  has  j^oor 
[too  fur  H-v  t.i*  ih*ny  itn  exii^h*iJ(*o,  ttTatitig  it  tin  a  fiction,  and  hold 
iniT  it  efjiiivaleat  to  indefinite  supremacy.*  The  inf**rcucc  is, 
however*  tinwarrantefL  A.s  moou  hs  the  idea  of  the  police  be- 
catiie  the  eeiitre  and  foundation  of  a  yovi^rnmeiital  power,  the 
exerei»c  of  which  had  to  jostify  itj^elf  in  the  face  of  cottstitu- 
tional  limitations,  the  courts  were  bound  to  imc  the  term  with 
greater  cari%  and  to  attempt  to  clefirie  it,  Frtim  the  manf*  of  de* 
eijiiana,  in  which  |he  nature  of  the  power  has  been  di**cussed, 
and  it«  application  eitht^r  cone(*dr»il  or  i honied,  it  is  ponsible  to 
evolve  at  least  two  maiu  attributes  ur  characteristics  which  dif- 
frn*ntittte  the  police  power:  it  aims  directly  to  secure  and  prt^ 
mote  the  public  w^elfare,  and  it  does  so  by  restraint  and  eompul- 
Rion.  It  will  be  nect*ssary  to  olfer  a  few  general  idmervatifmH 
upon  thene  tw^o  points,  bearinpr  in  mind  that  it  in  not  by  general 
MtntcnjentH.  hut  only  by  a  detailed  examination  of  ntatuteg  and 
decisions  that  the  power  can  be  fully  un<lerstood  and  defined. 
Bueh  an  examination  will  show  what  has  been  done  and  what 
lias  been  approved  by  experience,  what  has  bnen  attempted  and 
ha**  failed,  what  has  been  surrendered,  and  what  \e  aimed  at 
and  in  pn*cess  of  being  accomplished.  It  will  reveal  the  police  | 
power  not  as  a  fixed  quantity,  but  as  the  expression  of  social, 
economic  and  political  conditions.  As  long  as  these  conditions 
Tikry\  the  poliec  power  must  continue  to  be  elastic,  i,  e.,  capa- 
hit?  of  development. 

A,     THF  POUrK   POWER  A8  A   MEANS   OF    FtTRTHEKlNtJ    THE 
PUBLTC   WELFARE.      5  4^21. 


Pi  C       In     ord<*r    to     understand     the    police    power    with 
'  reference  to  its  purpose,  it  is  necessary  to  disting'uish  the  great 
objiH*tj;  of  jfovernmrnt;  the  maintenance  of  national  existence; 
the  maintenance  of  right,  or  justice :  and  the  public  welfare. 

$  6.  Kaintenance  of  national  existence.— The  maintenance 
nf  national  existence,  including  the  relation  to  other  states  and 
the  expansion  of  national  |»ower,  involves  the  creatitm  of  an 
adet|uaU^  jtrovernmcntal  organisation,  the  management  of  for- 

t  W.  O*  ll»«tingi»,  Devebpnieiit  of     Btate.     ProretKlingm  of  the  American 
Lstr  »«   illuMruf^^it  by  tlir  dccdsionp     Philosophicnl  Sad^ity,   Sept*   1900, 
ivlatiii£  In   Mi'*  lVIir0  pnw*?r  i*f  llic 
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eign  relations  through  diplomatic  intercourse,  treaties,  and 
legislation  affecting  foreign  interests,  the  conduct  of  war,  and 
the  protection  of  the  state  against  internal  revolt  and  insur- 
rection. The  organising  power  is  largely  exercised  by  the  con- 
stitutioh  directly  and  otherwise  forms  part  of  the  general  legis- 
lative power,  while  appointment  and  removal  of  o£5cers  are 
regarded  generally  as  executive  functions.  The  international 
.  power  is  under  the  federal  constitution  reserved  to  the  national 
government,^  and  is  divided  between  the  legislative  and  ex- 
ecutive departments.  The  conduct  of  war  and  the  suppression 
of  insurrection  call  into  play  the  military  power  of  the  gov- 
ernment, vested  largely  in  the  executive.  In  the  exercise  of  its 
international  and  military  power  the  state  is  freed  from  many 
of  the  restraints  under  which  it  must  conduct  the  peaceful 
government  of  its  own  citizens.® 

§  IS.  Supply  of  wajrs  and  means.— Closely  associated  with 
the  maintenance  of  state  existence  is  the  supply  of  ways  and 
means.  In  all  its  functions  the  government  needs  persons, 
funds,  and  material  equipment.  To  obtain  these,  the  state 
may  under  circumstances  resort  to  the  exaction  of  services,  and 
to  the  taking  of  property  for  compensation.  Most  import- 
ant, however,  is  the  supply  of  financial  ways  and  means,  the 
collection  and  expenditure  of  revenue,  which  in  every  state 
forms  one  of  the  main  departments  of  the  government.  It 
involves  the  management  of  public  property  with  a  view  to 
income,  the  power  to  incur  indebtedness,  the  appropriation  of 
funds,  and  above  all  the  taxing  power,  i.  e.,  the  power  to  im- 
pose pecuniary  burdens  according  to  some  principle  of  appor- 
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f,  property^  and  individual  liberty*  The  precise  bonjidaries  bc- 

reen  different  riiyrhts,  and  the  meaning  and  effect  of  leeal 

ct»,  are  evolved  fram  their  oature  and  purpose  by  n^ftsoii  autl 

llogtc.    These,  and  the  jugt  remedies  for  the  violation  of  riprhts, 

[tooiititiite  the  eommon  law. 

The  normal  operation  of  the  rules  of  justice  consists  in  their 
jroluntary  observance  in  the  conflict  of  human  interests.  Their 
ipplication  in  teases  of  doubt  and  controversy*  and  their  i*u- 
[orcement  in  case  of  violation,  calls,  however,  for  authority 
ind  compulsion,  and  constitutes  one  of  the  chief  functions  of 
the  stale.  This  function  is  ealled  the  administration  of  civil 
and  erimindl  justice* 

The  Ktate  may  and  often  does  formulate  and  enact  rules  and 

Iiprinciples  of  justice  in  the  form  of  statutes,  and  legislativ** 
Sctivily  nmy  also  be  called  for  to  remedy  defects  of  the  com- 
fnoEi  law.  Positive  rules  and  ret^nilations.  *which  c<>idd  not  be 
W»volved  by  reasoniuLT-  may,  moreover,  be  required  for  the 
1>etter  ascertainment  and  protection  of  rights  and  the  more 
pcrf<*ct  administration  of  justice,  so  in  the  matter  of  authentic 

I  eating  or  rt*coriling  le^al  act^.    The  great  characteristic,  how-  * 
fvcr.  of  the  principles  of  civil  and  criminal  justice,  is,  that  p 
thpy  do  not  appear  as  the  dictates  of  jarov eminent,  but  as  the  | 
dictates  of  reason,  and  that  their  ^^rovrth  and  development  is, 
on  the  whole,  free  from  the  fluctuations  and  conflicts  of  policy 
which  distinguish  governmental  activity  of  the  class  next  to  be 
eoittidered. 

1 8,    Ptiblic  welfare  or  mtemal  public  policy. —The  care  of 

he  public  welfare,  or  internal  public  policy,  has  for  its  object 

ijtiprfivcment  of  social  and  economic  conditions  atfcctini? 

b^  community  at  large  and  collectively,  with  a  view  to  hring- 

ig  about  '*thc  greatest  gnod  of  the  greatest  number/*     The 

)ri;anis<»d  activity  of  the  community  is  based  upon  the  fact  or 

belief  that  certain  (conditions  essential  or  favorable  to  all  alike 

cannot  be  obtained  at  all  or  without  great  waste  and  difficulty 

ty  prtTat**  effort,  and  also  that  in  certain  respects  indivi<iual 

irti^Hly  is  an ti -social,  i,  e.,  accomplishes  its  ends  by  sacriflcing 

ie  int«*rests  of  the  mass  or  of  great  ^lortions  of  the  commn- 

jity.     The  state  sup[*ncs  the  former  rlefi^et  by  collective  com* 

liunal  action,  and  meets  the  latter  by  restraint  and  eompulaion 

Mcrcfsc*!  ov**r  individnals. 

iji  aa  far  an  the  prosperity  of  the  community  rests  upon  the 
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cH'orts  which  each  individual  makes  for  himself,  and  in  so  far 
as  without  security  of  rights,  free,  fair  and  peaceful  individual 
nctivity  is  impossible,  justice  is  one  of  the  chief  elements  of 
j)ublic  welfare.  .  Criminal  justice  moreover  directly  protects 
j)ublic  or  collective  interests  in  important  respects.  Custom 
and  a  sense  of  propriety  demand  of  the  individual  that  he 
subordinate  and  adapt  the  exercise  of  his  rights  to  manifest 
social  interests  and  requirements,  and  the  disregard  of  this  ob- 
ligation appears  as  a  wrong.  Thus  most  of  the  self-evident 
limitations  upon  liberty  and  property  in  the  interest  of  peace, 
safety,  health,  order  and  morals  are  punishable  at  common  law 
as  nuisances.  It  is  with  reference  to  these  obvious  restraints 
that  the  maxim  has  been  i)roolaimed :  sic  ntere  tuo  nt  alienum 
710  n  laedas. 

But  no  community  confines  its  care  of  the  public  welfare  to 
the  enforcement  of  the  princijiles  of  the  common  law.  The 
state  places  its  corporate  and  proprietary  resources  at  the  dis- 
posal of  the  public  by  the  establishment  of  improvements  and 
services  of  different  kinds;  ahd  it  exercises  its  compulsory  pow- 
ers for  the  prevention  and  anticipation  of  wrong  by  narrow- 
ing common  law  rights  through  conventional  restraints  and 
positive  regxdations  which  are  not  confined  to  the  prohibition 
of  wrong  fid  acts.  It  is  this  latter  kind  of^^ate  control  which 
constitutes  the  essence  of  the  poliui^wer.^Thc  maxim  of  this 
power  is  that  every  individual  must  submVrio  such  restraints 
in  the  exercise  of  his  liberty  or  of  his  rights  of  property  as  may 
be  required  to  remove  or  reduce  the  danger  of  the  abuse  of 
these  rights  on  the  part  of  those  who  are  unskilful,  careless  or 
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§  9.    Scope  of  mteraal  public  policy  and  welfare.— The  piih- 
(lie  w**lffire  t^tnbniei's  u  viifiuty  uf  iiiWrt*st:s,  i^nlliug  in  dirtTer**!!! 
LH*s  for  public  care  and  control.     Thvy  may  be  cliissified 
foUowii:  tht^  primary  social  iirterenlts  of  safety,  onkn\  aiul 
morab;  fconomic  interefitst  and  non-matcrial  and  politicttl  in- 

1 10.     The   primary   social   interests :    safety,   order,   and 
morals,  — III    ordrr    Lbat    suciul    life    may    exist,    that    biinjau 
facullies  may  be  developed,  and  the  progress  of  civilisation 
be  iiia<te  possible,  a  eertain  minimnm  of  physical  well-beiiiir  i^ 
necesAary.      This   minim  urn    vanes    in    diflferent    periotU,    and 
riswt*j*  Killi  a<ivam*iug  t^ivilistatioii  until  it_  includes  a  «*i^rtain 
fsLa&dard  of  comfort.     Closely  connected  witb  physical  well- 
being  ia  a  nei'opiiitifiiwit'  i*liMn»*iitjiry  moral  standards,  and  ii 
repression  of  at  least  the  outward  manifestations  of  vice  and 
immorality.    In  bo  far  as  the  mainteDanee  of  these  physical  and 
mural  standards  depends  upon  conditions  affecting  a  consider- 
I  able  number  of  people  alike,  the  government  attempts  to  seeure 
them  to  the  public  and  to  the  lodividoaK    Criminal  justice,  the 
prf»prietar>'  action  of  the  state,   and  the   police   power,  are 
I  pqtuilly  enlisted  for  this  purpos^e* 

The  exercise  of  the  i>oliee  power  for  the  protection  of  safety, 
|circl<T,  anil  morals,  constitutes  the  police  in  the  prinuiry  or  nar- 
>irer  sense  of  the  term.  It  is  a  power  so  vital  to  the  eom- 
^munity  that  it  is  t»ften  conceded  to  local  authorities  of  limited 
||K)weni.  It  is  the  police  power  in  this  narrower  sense  of  the 
I  term  which  the  Supreme  Court  of  the  United  States  eoneedes 
|on  principle  to  the  states,  even  where  its  exercise  affects  inter- 
lit-  and  foreign  conimeree. 

I IL     Care  and  control  of  dependents,— It  will  be  convenient 

to  treat  in  connectioti  with  tliesi*  primary  social  interests,  the 

leare  and  control  of  dependent  classes,  especially  of  minors. 

|Wbile  not  greatly  developed  tmtil  recent  times,  the  power  is 

iMy  felt  to  bi4on^  to  the  state  in  the  fullest  measure,  and 

ded  by  the  courts  without  <]  nest  ion. 

plit^  Ip  ttu*  |^*nt*rtil  beneflt  of  tlit< 

,  nt\i\  thti  ktti^  lh»^ 
wwr  is  utit  jfdU^Hl 


find   If!   mowl    pr<ifit*rly 


rarlcth  with  the  time,  so  T^Heth  Mm 
MhHf^hitt'  Ihw,  ucTonlirtp  tn  [\w  win* 
ilrim    of    thii   king,    for    the  t*< >:ti mim 

urjfl  1nio  UJ4  ihvy  iirc,  n\i  thin^^  datw 
withni  th«Ht'  nilpa  nnt  hiwruJ.*' 
i' Prfvth»*rii  Btatulcs  Jiml  Con^titii- 
titirtal  Uneumenti^  p.  :UL) 
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§  12.  Economic  interests.— That  the  organized  community 
should  afford  its  members  protection  against  physical  danger 
and  moral  scandal,  is  generally  admitted,  and  only  the  ques- 
tion to  what  extent  this  protection  should  go,  is  controverted. 
It  is  otherwise  as  to  economic  interests.  Wealth  is  almost  as 
essential  to  our  civilisation  as  safety,  order,  and  morals;  but 
while  these  can  be  secured  to  a  substantial  degree  by  restraint, 
the  acquisition  of  wealth  is  based  on  active  efforts ;  and  while 
systematic  restraint  proceeds  naturally  from  government, 
active  effort  must  be  chiefly  individual.  Our  economic  system 
is  essentially  individualistic,  and,  more  than  that,  is  based 
upon  peaceful  struggle  and  conflict.  An  absolute  govern- 
mental control  over  economic  interests,  similar  to  that  over 
the  interests  of  order,  peace  and  security,  would  be  possible 
only  if  with  regard  to  the  former  as  well  as  with  regard  to 
the  latter,  equality  were  a  desirable  or  practicable  end,  i.  e., 
if  the  state  were  socialistic.  Under  existing  conditions,  gov- 
ernmental activity  in  the  care  and  control  of  economic  interests 
must  operate  largely  as  interference  and  disturbance,  as  fa- 
voritism or  oppression. 

There  are  important  exceptions  to  this  rule,  and  especially 
in  providing  facilities  of  communication,  the  necessity  and  the 
utility  of  governmental  action— action  chiefly  of  a  corporate 
or  proprietary  character— has  generally  been  conceded,  and 
this  is  also  a  case  where  the  benefit  bestowed  is  tolerably  equal 
for  all.  As  the  avowed  purpose  of  legislation  dealing  with 
economic  interests  is  generally  aid  and  encouragement  to  com- 
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di»i*ft2S6  and  accident^  which  is  in  reality  legislation  favoring 
certain  economic  interests  against  injtirious  competition.  Much 
of  thU  legislation^  it  is  true,  is  also  class  legislation  in  a  mod* 
ern  and  benevolent  sense*  basi^d  on  tiie  tlieory  that  the  power 
of  the  stiite  should  come  to  the  aid  of  those  who  are  economic- 
ally and  socially  weak,  and  should  temper  the  natural  ]ne<|uali* 
tirs  in  tht*  struggle  of  life. 

Thf  exercise  of  the  police  power  nvt»r  economic  interi*,sts  may 
be  divided  as  follfuvs;  1.  proteritifvn  against  frami :  2,  jvrotMf- 
tian  against  oppression  and  the  promotion  of  economic  liberty] 
3.  public  convenience  and  advantage*;  4,  compulsory  benefits. 

§13,  Non-material  or  ideal  interests.— The  cultivation  of 
mi'rai,  intellectual  and  aesthetic  forces  and  interests  which 
advance  civilisation  and  benefit  the  commtmity  in  inuiimerabk 
wikyn,  cannot  be  a  matter  of  indifference  to  the  state.  This  do- 
main was  formerly  left  to  the  church,  and  the  church  regarded 
it  as  her  right  and  duty  to  keep  movements  and  aspirations  of 
thin  character  under  her  control  The  church,  having  lost  her 
l>olfiii*nl  authority,  has  become  one  of  the  numerous  voluntary 
asAoi'iations  pursuing  ideal  interests.  To  some  extent  the 
functions  of  the  chnreh:  have  been  ^S^ssumed  by  the  state,  so 
eHi>ecially  the  important  tasks  of  education  and  poor  relief, 
which,  as  dealing  with  dependent  classes,  may  properly  be 
regarded  aa  primary  social  interests.  The  state  moreover  in 
many  other  ways  supports  and  encourages  the  higher  and  less 
urgent  social  interests:  by  grantiog  facilities  and  exemptions 
to  private  enterprise,  by  disseminating  information,  by  organ- 
isiiig  scientitic  work  of  its  own,  by  maintaining  institutions, 
mctscunis^  etc.  All  this  the  state  can  do  without  compulsion  or 
reairaint  The  exercise  of  the  police  power  might  conceivably 
»ervi»  the  purpose  of  guiding  and  checking  intellectual  move- 
ments so  as  to  further  the  ideas  of  the  government  of  what  is 
beDeHcial  to  society  or  state.  Such  a  purpose  is  however 
^liHclaimcd  by  liberal  governmenta,  and  the  guaranty  of  free- 
dom of  ri^ligion  and  of  speech  and  press  removes  the  pursuit 
of  ideal  interests  on  the  whole  from  the  operations  of  the  police 
[  power. 

{  14  Political  interests,— Political  interests  as  distinguished 
I  from  thoHe  which  are  moral  and  intellectual  include  the  ef- 
Ifkiffiit  operation  of  the  governmental  machinery,  and  the 
timintenance  and  strengthening  of  the  institutions^  traditions 
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and  sentiments  which  constitute  what  we  call  nationality.  The 
latter  purpose  justifies  the  exercise  of  the  power  of  eminent 
domain,  but  not  a  material  impairment  of  private  rights  with- 
out compensation.**  As  for  the  well-working  of  the  governmen- 
tal machinery,  it  may  depend  on  or  involve  two  entirely  differ- 
ent sets  of  conditions:  The  standard  of  performance  of  pub- 
lic functions,  and  the  good  will,  approval  and  acquiescence  of 
the  people  at  large.  The  control  of  public  functions  belongs 
to  the  corporate  powers  of  the  government.  In  prescribing  the 
duties  of  officers  and  of  municipal  corporations,  or  disposing  of 
their  official  rights  and  powers,  the  legislature  is  not  bound 
by  all  the  limitations  on  its  power  created  in  behalf  of  private 
liberty.®  The  same  is  probably  true  where  the  legislature  regu- 
lates the  conduct  of  elections.  The  right  of  suffrage  is  indeed 
conferred  by  the  constitution,  and  cannot  therefore  be  circum- 
scribed by  arbitrary  legislative  conditions;  but  it  is  neverthe- 
less a  public  function,  the  efficient  exercise  of  which  requires 
a  large  amount  of  administrative  machinery;  the  citizen  there- 
fore cannot  claim  the  same  liberty  in  voting  as  in  the  conduct 
of  his  private  affairs,  and  election  regulations  may  be  regarded 
as  conditions  annexed  to  the  enjoyment  of  a  privilege. 

So  far  as  the  attitude  of  the  people  toward  the  government 
can  be  controlled  by  governmental  restraints,  such  restraints 
would  fall  under  the  domain  of  the  police  power.  In  former 
times  the  state  aimed  steadily  to  influence  political  sentiment 
by  prohibiting  the  expression  and  dissemination  of  disaffection, 
and  by  enforcing  at  least  outward  tranquillity  and  acquiescence 
in  the  existing  order  of  things;  and  the  idea  of  **good  order" 
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lifl  fttibject  are  those  st?eiirm|?  freedom  of  speech  ami  press* 
ind  the  ri|?Iit  of  assembly  and  petition.  These  gnararitieii  e rente 
|notht*r  uphere  of  interestn  which  is  on  principle  withdrawn 
^roiu  thp  police  power. 

I  IS,    Selative  attitude  of  tlie  gfovemment  toward  the  three 
of   interests,  — lira  ad  ly   speakinij,    there   are    thereft*re 
spheres  of  activities,  conditions  and  iotereata  which  are 
be  considered  with  reference  U>  the  police  power;  a  con- 
ed ed  sphere  affecting  safety,  order  and  morals,  covered  by  an 
fever  increiisinj?  amount  of  restrictive  Ic^slation;  a  debatable 
pphere.   that   of   the    prnptr   production    and    distribiitiiui    of 
kealth,  in  which   legislatiun  is  slill  in  an  experinniitai  stage, 
ind  an  eicempt  sphi*re,  that  of  moral,  intellectual  and  political 
norcments  in  which  iMir  eonstituli<ura  proclaim  the  f>rineiplc- 
>f  individual   liberty.     This  threefold   divi:*ioii  will   forn*  the 
^a^iii  for  the  analysis  of  Icgislatitm  winch  m  to  follow.     The 
livisioti  has  reference  to  the  exercise  of  restraint  and  com- 
^ulRion  by  the  stat**;  its  corporate  p**wcrs  and  resources  arc 
!ly  ii&cd  for  the  furtherance  of  eeonoraic,  non-material  and 
Kjlitical  interests,  whieli  the  police  power  would  not  attempt 
lo  control 

These  Kphcrcs  may  overlap  and  a  reconciliation  should  then 

i^e  effected  between  the  principles  of  control  and  liberty/ Thus 

>t)dttions  affect  in  ^r  health  and  morality  are  primarily  subject 

lht»  police  power,  liut  all  restrictive  legislation  should  have 

be  utmost  reirard  f*ir  the  freedom  of  science,  art  and  literature, 

rhich  may  l»e  jerqiardised  by  discrimination  ai^ainst  schools 

^f  m<*dieiiic^  by  the  prohibition  of  vivisection,  by  the  establigh- 

letit  of  false  standards  of  purity,  ete.|  /On  the  otiier  hand 

tfligian  and  spee(*h  and  press  are  primarily  fr^c,  but  that  tloes 

lot   prevent  them  from  being  subjected  to  restraints  in  the 

ti«t    of    good    ordrr   or    mornlityJ    Vcr;y'    little    difficulty 

far  been  encountered  in  the  nnii!ial  adjustuieut  of  these 

ilerfstx. 

§16.     Private  right  and  public  welfare, —Public  policy  as- 

the  superiority  of  siicjal  over  individual  interests.     The 
Hi  conception  i>f  the  state  however  repudiati\s  thi*  abso- 
id    um|ut*Ktionin}2^   Mubordination    of   the    individual    to 
f^i'^ty  and  luHiHts  upon  the  preservation  of  indiviilnal  liberty 
csM^ntial  fiict*»r  in  civiliKjilifiri  iirul  as  one  which  w^ill  nlti* 
lead  to  a  more  perfect  social  welfare  though  it  may 
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produce  temporary  disturbances  or  delays  in  the  accompliish- 
ment  of  what  is  believed  to  be  the  public  good.  This  concep- 
tion of  the  state  is  endorsed  by  our  constitutions,  and  the  idea 
of  a  public  welfare  bought  at  the  cost  of  suppressing  individual 
liberty  and  right  is  therefore  in  our  system  of  government 
inadmissible. 

It  may  be  true  that  ultimately  there  can  be  no  conflict  be- 
tween the  highest  individual  and  the  highest  social  interest,  and 
the  harmony  of  all  interests  is  an  ideal  which  every  legislative 
measure  professes  to  contemplate  and  to  further.  But  until 
the  conditions  of  that  harmony  are  discovered,  it  must  happen 
that  genuine  individual  interests  are  made  to  yield  not  only  to 
genuine  social  interests,  but  also  to  interests  which  while  being 
put  forward  as  social  are  not  such  in  reality.  The  question 
then  arises  whether  a  measure  of  that  character  is  justified  as 
an  exercise  of  a  power  which  is  conceded  only  as  a  means  of 
promoting  the  public  welfare. 

The  relation  of  private  right  to  public  welfare  receives  a 
peculiar  importance  in  our  system  of  constitution^  law  through 
the  power  of  the  courts  to  declare  laws  null  and  void,  if  deemed 
contrary  to  the  constitution. 

§  17.    The  constitution  as  judicially  enforceable  law.— In 

Great  Britain  the  constitution  is  the  sum  of  principles  which 
are  observed  in  the  exercise  of  the  powers  of  government,  and 
which  are  embodied  either  in  acts  of  Parliament  or  in  unwrit- 
ten traditions  and  understandings.  But  both  the  law  and  the 
custom  of  the  constitution,  having  no  higher  formal  sanction 
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in  the  formn  of  statatory  legislation)  it  is  understood  that  a 
Ht^ttito  enacted  io  due  form  canoot  be  questioned  by  tlie 
eourta.^*     The  Oeniian  view  is  that  the  power  to  make  laws 

'  iintlcr  Uu*  coustitutioD  necessarily  implies  the  power  to  inter- 
pr«t  the  constitution,  and  that  the  department  called  upon  to 

I  tuterpr^t  in  the  first  instance  must  he  presumed  to  have  been 

I  jfi%*en  power  to  make  its  interpretation  conclusive.  The  Ameri- 
can view  is  that  the  power  to  apply  and  enforce  the  law  neees- 

I  !*afily  involves  the  power  to  choose  between  two  conflictinif 
lawM  and  to  give  effeet  to  that  having  superior  force,  ignoring 
that  of  inferior  authority.  This  view  is  also  conformable  to 
the  theor>%  which  is  accepted  almost  as  axiomatic  in  our 
jurisprudence,  that  the  interpretation  of  the  law  is  a  judieial 
and  not  a  legislative  function,  whereas  the  German  view  ex- 
presses perhaps  more  truly  the  idea  of  the  eo-ordination  of 
the  le^giMlative  with  the  judicial  power*     The  question  is  one 

I  of  fundamental  eoustitutional  policy,  and  in  America  hai^  been 
nettled  from  the  beginning  of  independent  government  in 
favor  of  the  coiirts.     The  jurlieial  power  to  declare  laws  nn- 

i  ccKOstitutional  has  been  approvinl  by  experience  as  one  of  the 
mofitt  valuable  features  of  Ameriean  government  j  it  is  aequi- 

I  Qseed  in  by  the  legislative  power,  and  it  has  in  some  instances 

^been  recognised  by  the  iHinstitntionH  themselves.^* 

§  16.  Spedfl€  limitations  upoti  police  legislation.— The  con- 
|i;titutional  limitationa|Upon  police  legislation  are  partly  specitie 
aod  p«i"tly  general.  fThe  principal  specific  limitations  are  di- 
Ireet^  against  legisl^ion  establishing  a  religion  or  forbidding 
jits  free  exercise,  abridging  the  freedom  of  speech  and  press, 
ind  iiitS4?rably,  restraining  the  right  to  l^eep  and  bear  arms,  and 
laiitfaorising  unseasonable  searches  and  seixuresi  Retroactive 
[ici^blation  is  restrained  by  the  prohibition  of  ex-post  facto  laws 
of  laws  impairing  the  obligation  of  contracts,  and  the 
cr  of  emidtnt  domain  is  restrained  by  the  requirement  of 
i*i]mpensationl 

It  IK  rlt*ar  ftiat  a  vast  field  of  legislative  power  is  not  within 
these  restraints.  If  the  constitutions  were  narrowly  construed 
Ihey  would  furnish  no  safeguard  against  laws  restraining 
the  freedom  of  occupation,  and  of  migration  and  settlement 


tO«inrg    Mgef    BU4toreehtf    |^ 


t^  CoiLBlitatioti    tjf    CaiifoTtuiit    I« 
1^;  CottfttiUitina  of  Ohin,  IV,  |  :J. 
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within  the  state,  prohibiting  organised  associations,  or  limiting 
the  power  of  individuals  to  acquire  or  dispose  of  property  or 
to  make  contracts. 

§  19.  General  limitations.— To  prevent  oppressive  legisla- 
tion of  this  kind  the  courts  must  rely  upon  the  general  clauses 
of  the  constitution. 

Of  these  the  duty  of  the  equal  protection  of  the  laws  enjoined 
upon  the  states  by  the  federal  constitution  is  perhaps  the  great- 
est safeguard  of  justice.  The  effect  of  the  principle  of  equality 
upon  the  police  power  will  be  fully  discussed  in  a  subsequent 
portion  of  this  treatise.  It  is  necessary  here  to  say  a  few  words 
regarding  another  general  principle  which  the  fourteenth 
amendment  couples  with  that  of  equality,  nam«^ly,  the  principle 
of  due  process  of  law. 

§  20.  Due  process  of  law.— The  guaranty  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law  may  be  traced  to  the  Great  Charter  and  was  origi- 
nally intended  as  a  safeguard  against  the  arbitrary  and  des- 
potic exercise  of  executive  power,  and  not  against  legislation. 
The  same  meaning  was  probably  attached  to  it  by  the  framers 
of  our  first  constitutions.  Xot  that  arbitrary  acts  depriving  an 
individual  of  life,  liberty  or  pr()i)erty  had  never  taken  the  form 
of  statutes;  Parliament  on  the  contrary  had  frequently  been 
made  the  instrument  of  despotism;  but  these  abuses  were 
guarded  agaiufet  by  special  constitutional  prohibitions:  the  pro- 
hibition of  a<fts  of  attainder,  the  provision  that  private  prop- 
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irticular  caiii^,  tliese  iimxiiiis  require  that  the  individnnl  iif- 

ve  ari  oppnrt.unitj'  in  be  beard ;  this  hettririfr  iift'ordH 

a«-siininet*  tliat  I  he  act  %vUl  not  he  eutirely  arhitrary 

ur  ^rithfiiil  rause.     Where  an  act  of  goveniriieat  ap[)lieK  to  an 

iiidetinite  imndier  of  people  alike  anil  thuii  e»tabliahe*i  a  general 

Iprinciple,   notiee  to  every   ii^dividual   alTeeted    thi*reby   is  iin- 

{|)UHSiib!e  and  iiiineeeKsary  and  the  i^enerality  of  the  prineiple  in 

lupposed  to  he  a  ffunnMity  apiinst  itf^  hein^^  arbitrary  and  uti- 

reafjoxiahlo.    This  is  the  fnnti  a  mental  diwtinetion  between  ad- 

iinij*trati»in  itiid   legislation;  tlie  fortnrr  nupiires*  luitiee  aiid 

learinff  whieh  with  n*^'ard  to  it  constilutew  due  proeens,  while 

Ihe  latter  th>eH  rit^t.     Bill  it  doej^  not  follow  that  every  aet  of 

jegiiilation  \h  due  proeeas  or  the  law  of  the  laud;  an  arbitrary 

Itatute  IK  neither.'^    Notice  and  hearing  even  in  adDiinistnitioii 

[w'ouhl  be  witlMHit  vahh'  if  it  tlid  in*t  ns.sure  a  just  eause  for 

||>roeetMUnj*  asjaiast  the  individnah  the  essence  of  due  process 

l€*ii  m  just  eaoi^e,  nod  this  ninst  nnderlin  (»very  aet  of  le^risla- 

tioo. 

The  just  eause  i»f  b*gislntion    is   the   performauee  of  somi' 
?pitijjmte  funetion  of  government,    A  statute  not  supported  by 
cause  IK  not  due  proeeKS  and  it  floea  not  make  any  differ- 
whether  the  statnt^  strikes  at  one  indiviilual  only  or  a 
whole  c;lns8  at  the  sanie  time 

It  thus  becomes  a  refpiiremeut  of  the  eon^titution  that  every 
|vtatute  should  hv  the  exereis*^  of  Hiniie  recognised  power  jus* 
tifled  by  the  reason  and  purpose  of  povernmeui.     In  order  to 
whrther  legtslattoti  is  const ituti^mal  or  not,  we  must 
the  powers  of  pi  vera  men  t  and  define  the  nature  of 
N*     Eaeh  governmental  |>ow4'r  has  its  inherent  law,  and  this 
which  the  due  process  of  the  eon^titutiou  implies  and  sup- 
jrt«   RtandB   above    lejrialation    and    the    lepjislature,    and    is 
iforctnl  hy  the  courts  in  the  r»rdinary  aflministration  of  jua- 

Thi*n*  \mn  nevt*r  hei*n  a  eivilised  i^overument  which  has  not 


Itagtii  sell  Ml  ilfmti  tf>  llii»:    Uiut 

inieittlml  to  acf^urfl  the  in- 

Eit^iittsi   frultl  %h%*  nfbitniry  t»xf^ri'iKL' 

th#i  pt^wirfu  rif  jji>v'f'nimf*iit,  UTire- 

of   pri?ur  till* J    tlifilrilnitivt" 


K  97;  Zeigk-r  v.  S.  &  X.  AUu  B.  H, 
Co.,  5S  Ala,  iim.  ni*S;  Boani  \\  Cot- 
tj-rtlt,  5  Mic'lu  ii*!,  Jfjl;  rinrk  \\  Mit- 
cljeU,  l?4  Mn.  5i14,  5rs;  Wt'sJervelt  v, 
i^TVi^a.  V2  y,  \\  tHIli,  209;  Ofliecr  T, 
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recognised,  and  practically  acted  upon,  the  existence  of  limi- 
tations of  the  nature  here  indicated.  For  all  governments 
profess  to  apply  or  to  make  law,  and  the  nature  of  law  implies 
the  idea  of  restraint  according  to  intelligible  principles  of 
reason.  The  peculiarity  of  American  jurisprudence  and  gov- 
ernment lies  in  the  possibility  of  subjecting  legislation  to  judi- 
cial control  with  a  view  to  enforcing  these  principles  and  limi- 
tations. In  one  view  of  the  matter,  it  is  still  the  government, 
and  only  a  different  department  of  it,  which  conclusively  deter- 
mines whether  a  given  act  is  within  the  principle  of  reason  or 
not.  But  the  great  advantage  of  the  American  system  is  that 
the  power  of  conclusive  determination  is  withdrawn  from  a 
body  accustomed  to  follow  considerations  of  expediency  and 
interest,  and  vested  in  organs  which  by  virtue  of  their  consti- 
tution, methods  of  procedure,  and  traditions,  are  peculiarly 
qualified  and  apt  to  give  effect  to  the  claims  of  reason  and 
justice. 


§21.  Justice  and  judicial  policy.— The  guaranty  of  due 
process  is  thus  a  guaranty  against  any  abuse  of  governmental 
•  power  under  the  plea  of  public  policy,  but  it  cannot  be  as  read- 
ily construed  into  a  guaranty  of  a  certain  system  or  theory  of 
government.  Our  constitutions,  however,  contain  other  gen- 
eral clauses.  Thus  they  state  the  principle  of  the  Declaration 
of  Independence  that  life,  liberty  and  the  pursuit  of  happiness 
are  the  inalienable  rights  of  man,  that  governments  are  insti- 
tuted to  secure  these  rights,  and  that  the  enumeration  of  cer- 
tain rights  in  the  constitution  shall  not  be  construed  to  impair 


n^!SiTIiAIXT  and  COMPrLSION. 


17 


he  flexible  and  yield  tu  tlie  chatiging  (sotiditions  of  sneietj**   A 
tiumber  nf  utate  courts  havo  euforeed  tht^ir  vimvH  of  llborty 
faitmt  IciTUilation  enacted  for  the  prtjtectitm  of  labt>rers,  Much  *^ 

thm  legislation,  while  perhaps  unwise  or  premature,  repre 
fntit  an  effort  of  the  hgislaturc  to  realise  a  n<*w  ideal  of  soda' 
stiee,  couftisting  in  the  neutral isatiuii  of  natural  iuetjualit^v  by 
|w»wer  of  the  state.  Even  conceding  that  the  older  printu- 
nf  justice  are  more  eon  forma  ble  to  the  apirit  of  the  ffMind- 
,of  uiir  eonHtitutious,  it  doea  not  follow  that  their  uncn- 
&d  ideals  ahould  absohitely  control  the  progress  of  the 
mw.  It  is*  trnt*  that  popular  opinion  acquiesces  in  the  judicial 
le<!isiotia^  conceding  to  the  courts  as  it  were  a  suspensive  veto. 
flit  under  democratic  institutiona  the  courts  cannot  be  per- 
Ifiancntly  at  variance  with  the  matured  and  deliberate  jiopular 
rilL  Practically  the  present  system  of  judicial  control  over 
^gislatioii  has  meant  in  many  eases  that  unless  all  three  depart - 
Eit*ntJ<  of  the  ^'overnment  arc  convinced  of  the  justice  and  rea- 
&nableness  of  a  radical  change  in  social  or  eeonomic  policy  it 
iiinot  become  embodied  in  principles  of  law. 

ft     TRE  POLtCE  POWEB  A8  A  POWER  OP  BESTBAINT  ANB  COM- 
PITL8I0N.     S  22-26. 


Corporate  and  moral  capacity  of  the  stata*--The  police, 
iiwf'r  n-Ht ruins  and  rcg^ulates,  for  the  promotion  of  the  pub-1 
welfare^  the  natural  or  common  liberty  of  the  citizen  in  the/ 
af  liiJi  personal  faculties  and  of  his  property. 
The  state  may  al.^o  promote  the  public  welfare  through  the 
€if  what  we  may  call  its  corporate  capacity.    This  capacity 
ttoD^  to  the  soverciitrn  state  as  a  matter  of  course,  so  that  it 
hold  and  dispose  nf  property*   make  contracts,  employ 
or  Ht^rvantK,  and  sue;***  and  it  may  he  bestowed  by  it 
upon  subordinate  political  divisions  like  counties,  cities,  school 
distrirtA,  etc.    The  (lolitical   community,  moreover,  wields  a 
irretl  m^ral  influence  as  the  center  and  depository  of  national 
and  popular  interests,  traditions  and  aspirations.    These  corpo- 
rate       '        irni  eapacitips  mny  be  placed  by  the  state  in  the 
!STt^>  y  of  the  fjrcat  objects  of  e^overnment,  and  none  can 

pnnmed  withont  their  aid.     In  the  matti^r  of  the  internal 
iblie  welfare  it  becomes  therpfore  important  to  hold  apart 


i«t»diasii  r.  Wontm,  S  fUW  (N.  Y,)    :i3:    UniM   States   \\    Perkia», 
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state  activity  which  restrains  and  commands  from  that  which 
renders  aid  and  service :  sanitary  and  building  regulations,  com- 
pulsory school  attendance,  regulation  of  traffic,  on  the  one 
side ;  drainage,  hospitals,  fire  service,  schools  and  public  roads, 
on  the  other.  Both  classes  of  activity  serve  the  public  welfare, 
but  for  the  sake  of  clearness  the  term  police  power  should 
preferably  be  confined  to  the  power  which  operates  by  restraint 
and  compulsion.^  ^ 

§23.    Corporate  powers  of  state  and  individual  rights.^  ^— 

In  the  exercise  of  its  corporate  powers  the  state  does  not  in- 
fringe directly  upon  individual  liberty  or  the  use  of  private 
property.  It  is  true  that  its  resources  are  obtained  chiefly 
through  the  exercise  of  the  taxing  power,  and  that  property  is 
frequently  acquired  by  the  power  of  eminent  domain,  and  in  so 
far  as  that  is  the  case,  the  state  may  not  expend  its  funds  for 
purely  private  objects,  and  the  courts  determine  what  objects 
are  sufficiently  public  to  justify  the  expenditure  of  public 
funds.^**  But  objects  may  be  pursued  through  the  corporate 
activity  of  the  state,  for  which  the  police  power  may  not  be 
exercised  :  so  public  moneys  may  be  expended  for  the  embellish- 
ment of  public  grounds  and  buildings,  and  generally  for  the 
support  of  art  and  science,  while  it  would  be  unconstitutional 
to  require  an  owner  to  arrange  his  property  with  a  view  to 
aesthetic  effects.^"  Individual  liberty  is  regarded  as  more  im- 
portant than  the  advancement  of  interests  which,  while  admit- 
tedly public,  are  not  urgent  or  primary;  but  the  issue  of  liberty 


(XJRPURATI::  AtTlVITV;  IjLhlXSKB, 


na  not  rrgarded  iik  [irimarily  invoi%^ed  in  thi*  c^xpt^iuHtur**  of 
I  public  funds. 

Individual  Ubertj  ii my  suffer  iu directly  thraugh  cxccusive 

Iprwwtli  ivf  niuU'  ctitcrprisic  Adhere  it  dist*(nrra^'i*s  private  initi- 

^ alive.    Th**  Supreme  Toiipt  of  ^Ma»i*aehiij<etts  has  held  tliat  the 

[legislature  cannot  authorise  a  eity  t(i  engage  in  the  business  of 

I  supplying  fuel  to  Uh  inhabitauta^*'     State  activity  may  also 

prejudice  private  interests  through  iliscriiuiuation ;  Ihcrefore 

it  18  commonly  provided  that  the  state  may  not  in  its  institti- 

tions  givr  pndVrcrjcc  to  any  one  form  of  religioiLs  belief^  aud 

I  Ilia t  it  may  not  make  donatious  for  sectarian  purposes.    There 

i»  generally  a  tendency  to  secure  the  principle  of  equality  in 

[the  dislribution  of  the  advantages  which  are  at  the  disposal  of 

the  public.-^     Thi^  principle  of  ei|uality  of  benefits  being  se* 

I  cured,  the  fact  that  they  must  be  ultimately  paid  for  by  taxa- 

[tioii  ifi  too  remote  to  make  the  exercise  of  corporate  powers 

felt  lis  a  burden.   The  result  is  that  the  rajagc  of  the  internal 

imliei?  is  wider  than  that  of  the  police  power. 

i  24.  Power  over  licenses  and  privileges,— The  police  power 
tie  power  to  restrain  eonunoii  rijfhtH  of  liberty  or  property. 
When  it  is  sought  to  exercise  rights  which  are  not  commoti  or 
fundamental,  still  more  when  special  privilej^es  are  asked,  th« 
. KiJile  may  grant  tlic  required  permit  or  license  upon  such  eon- 
Iditions  as  it  pleases,  without  observing  the  Umitations  which 
M»therwise  hedgi-  about  the  exercise  of  the  police  power.  The 
L  ri*slriction3  upon  the  exercise  of  corporate  rights  afford  th-? 
^iiinerl  conspicuous  illustration  of  this;  others  are  found  in  fish 
ac  laws,  and  others  in  eases  of  qualified  property.  When 
grants  a  bounty  it  may  determine  the  conditions  upon 
lurhich  it  is  to  be  obtained  with  the  like  freedom :  so  the  United 
'liny  rejjnlate  everything  pertaining  to  the  payment  and 
of  pensions,  including  the  compensation  of  pension 
lAttomeys.-^ 


J9  0|Hiiif>ti  of  Jiufticfw,   155  Mass, 
\  m%  3*1  X.  K.  1142,  15  L,  R  A,  SO0, 

^Imvr  4m1   tlip  iipittimi    that  in 

at  B  »4'ar«*itv  ftilliiig  Khort  of  n 

iti**,  btil  yftt  *ui  great  as  to  rreate 

liidrapfcail   luid   iCfnpml   di8tn*ss   in 

I  ikf»  rrmmunity  fiJtich  ranjiot  be  jnt^t 

fcy   privmti!    entt^nirifii*,   the   govern* 


mctti  jnigbt  f^onatitut.e  itf^lf  »n 
agent  tut  ih(*.  r*4\ef  nf  the  cnrnmuni' 
ty,  80  tUiit  rnouDV  pxne ruled  for  the 
purpose  would  be  nioativ  eipt^jidi^i 
f(*r  poblie  irse,  Iti  re  Mti]]J(.-ipAl  Fn^l 
Pldiitff  (Mkjw,),  m  N.  E.  25,  mK{. 

25  So  especially  in  Ibe  Civil  8*»rv- 
ii^e  Lawn. 

32  Friabie  v,  tJnitwl  Btateft.  157  II, 

a  160. 
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The  doctrine  promulgated  in  the  Dartmouth  College  case^^ 
that  a  corporate  charter  is  a  contract,  raises  the  question  to 
what  extent  the  state  may  become  bound  by  and  to  the  condi- 
tions which  it  annexes  to  the  grant  of  a  license  or  franchise. 
It  is  obvious  that  if  a  grant  is  protected  by  the  federal  consti- 
tution from  impairment,  the  state  instead  of  having  a  greater, 
has  really  less  power  over  holders  of  franchises  than  over  other 
property  holders,  after  it  has  once  made  a  grant  without  reser- 
vation. To  a  certain  extent  this  result  follows  from  the  doc- 
trine of  the  Dartmouth  College  case;  in  many  respects,  how- 
ever, and  especially  as  far  as  the  primary  social  interests  of 
safety,  order  and  morals  are  concerned,  it  has  been  counter- 
acted by  the  development  of  the  principle  that  the  police 
power  cannot  be  bargained  away,  and  that  therefore  any  at- 
tempt of  any  one  legislature  to  bind  the  right  of  subsequent 
legislatures  to  guard  the  safety  and  morals  of  the  people  by 
appropriate  measures  must  be  null  and  void  and  cannot  con- 
stitute a  valid  contract.^* 

The  application  of  this  principle  will  be  discussed  in  con- 
nection with  the  subject  of  corporate  charters  and  of  vested 
rights  under  the  police  power.  A  number  of  state  constitu- 
tions^s  expressly  provide  that  the  police  power  shall  never 
be  so  abridged  as  to  permit  corporations  to  conduct  their 
business  so  as  to  infringe  rights  of  individuals  or  the  general 
well-being  of  the  state. 

§  25.    The  police  power  and  other  restraining  powers.^^— 

The  police   power  differs   from   other   governmental  powers 
which  restrain  and  compel,  both  in  the  manner  of  its  opera- 
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is  efttabiiKheU,  and  wbu  have  au  aliBahite  nght  tu  nnnnh^ 
within  iU  boundaries;  from  the  taxing  power,  in  that  it  int 
pairs  liberty  otherwiHe  than  by  the  mere  exaction  of  a  sum 
of  money.  The  polk-e  power  differs  in  ita  objects  again  from 
tlie  taxing  power,  in  that  the  hitter  aLoi!*  primarily  to  provide 
wa^^  and  nieana  for  the  carrying  on  of  the  government,  no 
matter  for  what  stpeeitie  purpose.  The  eol lection  of  tht* 
revenue  may  require  very  considerable  impairment  of  the 
freedom  of  individual  aetioOj  in  order  to  guard  agaiiint  an 
evasion  of  the  tax.  It  is  siuffieient  to  mention  the  irk^^ome 
restrain ta  incident  to  the  coliection  of  customs  and  internal 
revenue,  the  right  of  simreh,  the  regulations  rt^garding  the 
manttfaettire  of  alcoholie  products— restraints  and  regulations 
which  do  not  claim  to  promote  the  public  welfare.^"  It  is 
true*  however^  that  the  taxing  power  may  be  exercised  to  favor 
or  discourage  economic  or  social  tendencies,  ConspicuouH 
illustrations  are  artorded  by  the  taxation  of  liquor  and  oleo- 
margarine,  above  all  by  the  protective  tariff.  The  power  is 
utill  ostensibly  based  upon  the  need^nf  revenue  Mud  upon  this 
plea  the  aid  of  the  federal  government  may  be  enlisted  in  favor 
of  or  against  industries  and  practices  with  which  by  virtue  of 
ita  general  governmental  powers  it  wouhi  have  no  concern. 

§  26,  Police  legislation  and  the  criminal  law.— ^ The  sanction 
of  a  law  passed  in  the  exercise  of  the  police  power  is  usually  a 
penalty,  and  the  violation  of  the  law  constitutes  technii-ally  a 
crime.  For  many  constitutional  purposes  therefore  police  leg- 
ion m  erirainal  legislation,  espeeially  in  the  matter  of  pro- 
ion  against  self-crimination,  the  guaranty  of  a  jury  trial, 
and  the  prohibition  of  ex  post  facto  laws.  With  regard  to  thia 
last  prohibition  it  ahould,  however,  be  noted  that  a  police  re* 
atratnt  i»  not  in  itself  a  penalty,  and  may  therefore  he  imposed 
for  a  fact  antecedent  to  a  statute  as,  e.  g.,  where  a  law  should 
forbid  the  granting  of  liquor  licenses  to  ex*convicts*^* 

There  is  however  a  difference  betAveen  police  legislation 
and  rriminal  legislation  whieh  is  popularly  well  understood 
and  whieh  is  not  without  legal  and  constitutional  siirnifieanee* 
The  peouliar  province  of  the  criminal  law  is  the  punishment  of 
acts  intrinsically  \ncious,  evil,  and  eondemned  by  social  senti- 
cnenl;  the  province  of  the  police  power  is  the  enforcement  of 
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merely  conventional  restraints,  so  that  in  the  absence  of  posi- 
tive legislative  action,  there  would  be  no  possible  offense.^® 
The  difference  here  referred  to  roughly  corresponds  to  that 
between  misdemeanors  and  felonies  or  infamous  crimes,  or 
perhaps  still  more  to  that  between  mala  prohibita  and  mala  in 
se,  sometimes  deprecated  as  unscientific,  but  valuable  from  tho 
point  of  view  of  legislative  policy,  especially  in  the  matter  of 
punishment.  It  has  been  the  common  practice  of  legislation  to 
punish  police  offenses  as  misdemeanors,  i.  e.,  by  fine  or  commit- 
ment to  the  jail,  and  to  reserve  imprisonment  in  the  peniten- 
tiary for  infamous  crimes,  which  thereby  become  technically 
felonies.  There  are  however  some  exceptions  to  this  rule,  and 
in  connection  with  them  it  must  be  asked  whether,  conceding 
the  legislature  may  forbid  and  punish,  there  are  no  limits  to  the 
degree  of  punishment  it  may  impose.  Thus  in  a  number  of 
states  it  has  been  made  a  felony  to  be  a  party  to  a  trust.  In 
Illinois  marriages  between  first  cousins  are  declared  incestuous 
so  that  parties  to  them  are  punishable  by  imprisonment  in  the 
penitentiary  for  a  term  not  exceeding  ten  years.  If  it  be  con- 
ceded that  trusts  and  marriages  between  first  cousins  may  be 
constitutionally  forbidden,  yet  they  are  distinctly  mala  pro- 
hibita and  not  mala  in  se;  the  legislature  condemns  what  is 
done  in  most  civilised  communities  with  impunity,  and  what 
may  honestly  be  regarded  as  harmless.  Can  it  be  that  the  legis- 
lature has  power  to  further  any  policy  it  may  deem  wise  by 
visiting  upon  offenders  the  extreme  penalties  of  the  law!  ,  Not, 
it  would  seem,  in  states  which,  like  Illinois,  have  constitutional 
provisions  to  the  effect  that  all  penalties  shall  be  proportioned 
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1^  |27,  Outline.— The  police  power  like  other  powers  of  gov- / 
t*^11meut  may  be  subjected  tu  limitatious  both  from  the  pttmV 
of  view  of  Its*  piir|»oHes  and  from  the  point  of  view  of  it«  means 
a&d  methods.  An  ami  lysis  of  the  various  interests  whieh  may 
or  may  not  be  euutrolh^l  by  the  exercise  of  eonipulsion,  will 
rvvt*Al  the  limitations  uf  tlie  first  elass;  those  of  the  second 
ciBSH  mil  appear  from  an  examination  of  the  rights  upon  which 
the  police  power  arts  and  the  particular  manner  and  degree 
in  which  the  free  exercise  and  enjoyment  of  these  rights  m 
impaired. 

Ah  lr>  the  rlgbtii  acted  upon,  they  are  comprised  under  the  two; 
irreat  headsi  of  liberty  and  property.  Liberty  has  various  gra-j 
dations:  we  may  distinfriiish  the  liberty  and  intetrrity  of  the 
hody,  the  liberty  of  private  condiiett  liberty  of  social  inter- 
course, liberty  of  opinion,  and  the  liberty  of  aHsuming  legral 
relations  with  other  persons,  which  we  may  tlesignate  as  civil 
liberty.  Civil  liberty  is  the  chief  means  of  acquiring  property, 
and  many  fornix  of  property  can  be  enjoyed  only  through  acts 
of  tlkposition  with  regard  to  them,  so  that  bare  undisturbed 
pussession  is  of  no  value.  The  restraint  of  civil  liberty  may  un- 
der ciremu^auees  virtually  result  in  the  taking  of  property. 
As  both  rights  arc  coupled  together  in  the  constitutional  pro- 
Itfction,  a  rigorous  ilistinction  is  iiftcn  immaterial. 

An  t*>  the  manner  of  its  operation,  there  are  two  fuiKla- 
meota)  problems  which  will  require  extended  diseassion  -  how 
and  to  what  extent  does  the  principle  of  equality  eon  trot  and 
modify  the  exercise  of  the  jioliee  power?  and:  may  the  police 
power  ifo  so  far  as  t(*  Uke  iwvbv  or  destroy  a  person's  prop- 
erty, and  if  so  under  what  conditions?  The  latter  problem  in- 
volves an  inquiry  into  the  sanctity  af  vested  rights  and  the 
legritimaey  of  retroactive  legislation. 

From  the  absolute  taking  of  propc^rty  we  <jan  in  most  cases 
distingiiisb  meoKiire.H  of  restraint  and  rcirulation*  which  deter- 
mine the  conditions  under  which  n  right  is  to  be  enjoyed  or 
<?xerciii€fl.     As  these  are  the  normal  methods  of  the  police 
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power,  a  preliminary  examination  of  their  various  forms  will 
further  illustrate  and  explain  the  general  nature  of  the  power 
itself. 

§  28.  Bestraint  as  distinguished  from  regulation  and  pro- 
hibition.—The  term  restraint  may  be  used  to  designate  the  for- 
bidding and  punishing  of  the  excess  or  abuse  of  liberty  or 
property  to  the  inconvenience  or  injury  of  the  community; 
regulation  differs  from  restraint  either  by  defining  by  a  pre- 
cise line  the  limit  beyond  which  rights  may  not  be  exercised, 
or  by  creating  positive  duties  which  without  the  statute  would 
have  no  existence;  by  prohibition  is  meant  the  forbidding  of 
acts  in  themselves  harmless  because  they  may  be  carried  to 
excess. 

Restraints  in  the  sense  here  indicated  are  covered  by  the 
common  law  of  misdemeanors,  especially  the  law  of  nuisance, 
conspiracy  against  trade,  and  seditious  libel.  The  general  rule 
that  **when  a  thing  is  done  to  the  injury  of  the  whole  com- 
munity, and  sufficient  in  magnitude  for  the  tribunals  to  notice, 
it  is  cognizable  criminally, ' '^^  which  is  also  embodied  in  the 
offense  of  a  common  nuisance,^^  makes  it  possible  to  prosecute 
and  punish  many  forms  of  evil  or  excess  not  otherwise  de- 
fined. The  policy  of  the  law  in  allowing  such  prosecutions 
differs  radically  from  that  pursued  with  regard  to  graver 
crimes,  all  of  which  are  defined  with  very  considerable  minute- 
ness. The  offense  of  an  injury  to  the  public  is  vague  not  only 
because  the  elements  constituting  it  are  not  specified,  but  be- 
cause no  definite  right  or  duty  is  violated  by  it.    Fraud  and 


§29 


BESTEAINT- 


25 


imt^qnal  and  perhaps  arbitrary  udminijatration.  In  view  of  the 
difficiiUy  of  enforciDg  penal  legislation,  proBecution  is  apt  to 
he  foD fined  to  extreme  cases;  but  on  principle  the  question 
whether  i*iieh  legislation  is  constitutionally  admissible,  is  im- 
portant*  The  question  has  received  hardly  any  consideration, 
and  the  validity  of  the  law  of  common  nuisance  and  con- 
wpimey,  being  part  of  the  common  law,  in  generally  assumed. 
It  has  Wen  held  in  Kentucky  that  a  law  which  makes  it  an 
iiire!it«e  t'>  charyfe  an  unreasonable  price  is  unconstitutional 
Hn  leaving  the  eriminaiity  of  the  aet  to  the  view  of  the  jury 
in  each  particular  case  of  what  is  reasonable.^^e  The  principle 
of  the  decision  would  also  defeat  the  lej^islation  against  un- 
readotiable  restraint  of  trade.  It  cannot  be  maintained  that 
thi^  principle  is  part  of  the  general  Amerioan  constitutional 
law;  hut  it  seems  to  be  in  accordance  with  sound  legislative 
policy,  that  the  exercise  of  a  right  intrinsically  useful  and 
indispensable  should  not  become  criminal  by  overstepping  a 
line  which  the  law  refuses  to  define  and  which  is  not  defined 
by  cu«tom-  The  same  policy  is,  however,  unobjectionable 
where  the  conduct  wliich  is  carried  to  excess  rests  merely  on 
lieensee,  and  iit  not  in  its  moderate  form  stvcially  or  economically 
indi»|M?naabh?,  or  where  ciLHtom  assigns  a  limit  to  the  exercise 
i>f  ft  right.  This  observation  applies  to  many  forms  of  nui~ 
mince,  disorderly  conduct,  and  indecency,  in  which  the  act 
tolerated  either  is  not  a  matter  of  right  or  serves  no  useful 
ptir|xi«e,  and  in  which  therefore  the  peril  of  going  beyond  the 
prop«*r  limits  may  justly  be  thrown  upon  the  individuaL 

POSITITH  STANDABDS  AND  LIMITATIONB,     §2&34, 

^M,    (General    principle*— The    common    law    of    nuisance 
ipf*  '-  iM*ariy  ail  the  more  serious  or  flagrant  violations  of 

th»  («i  %i^hieh  the  police  power  protects,  but  it  deals  with 

i*vil*i  nnly  afler  they  have  come  into  existence,  and  it  leaves 
th»    '  (nation  of  what  is  evil  very  largely  to  the  particular 

I  eit  ^*es  of  each  ease, 

ITie  police  power  endeavors  to  prevent  evil  by  checking  the 
teudency  toward  it>  and  it  seeks  to  place  a  margin  of  safety 
between  that  which  is  permitted  and  that  which  is  sure  to 
li-ad  to  injury  or  loss.     This  can  be  accomplished  to  some  ex- 
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tent  by  establishing  positive  standards  and  limitations  which 
must  be  observed,  although  to  step  beyond  them  would  not 
necessarily  create  a  nuisance  at  common  law. 

This  policy  finds  expression  in  standards  of  purity  of  food 
and  of  other  commodities,  in  building  regulations,  safety  and 
health  requirements  for  factories^  ships  and  mines,  in  the 
creation  of  districts  for  offensive  establishments,  in  the  limita- 
tion of  hours  of  labor,  and  in  tariffs  of  charges.*^ 

The  certainty  which  this  system  produces  is  in  many  respects 
a  benefit,  for  it  eliminates  disputes  as  to  intrinsically  doubtful 
facts,  as  e.  g.,  whether  an  establishment  is  unwholesome,  or 
whether  charges  are  unreasonable;  but  on  the  other  hand  it 
necessarily  involves  some  degree  of  arbitrariness,  and  must  not 
be  carried  to  unreasonable  lengths. 

§  30.  Imposed  standards  as  compared  with  cuBtomary 
standards.— Often,  however,  the  positive  limitations  set  by  law 
remain  well  within  the  customary  business  or  social  stand- 
ards. So  the  limit  of  the  lawful  rate  of  interest  is  always 
above  the  market  rate,  railroad  passenger  tariffs  set  by  law 
do  not  fall  below  the  usual  charges,  the  hours  of  labor  for 
women  limited  by  law  are  rarely  exceeded  in  states  where  no 
such  laws  exist,  and  it  has  been  shown  that  the  required 
purity  of  milk  is  below  the  average  of  the  commercial  stand- 
ard.3^  Where  the  legislative  limitation  trenched  upon  pre- 
vailing usage  the  courts  have  not  always  felt  bound  by  it; 
so  in  the  case  of  reduction  of  hours  to  eight**  and  charges 
reduced  below  the  point  of  profitableness  are  treated  as  a  tak- 
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le  intliviihml  iiitoretsl  mu^t  yield  to  this  requiremeut,  Tbii4 
[111  ea^e  of  \'aceinEtiou  it  would  uat  be  possible  to  iuquiru  or 
r  wliether  each  ehiltl  vaecinated  was  predisposed  to- 
[imli-pox.  Wlieie  a  boarel  of  bealth  reiiuired  that  certain 
articles  shotUd  be  disinfected  at  the  expense  uf  the  owner,  it 
K  waM  licit  roinpeteut  far  im  owner  to  show  that  his  ^oods  (li^? 
^uint  ri?c|Uirc  disinfect  ion.  Tbe  danger  bein^f  general  n  inea^iire 
^Bii'ouJd  be  defeated  in  its  beneficial  elTect,  if  the  question  of  its 
^neee^sity  eon  Id  be  raised  in  each  partieular  case.®* 

■     £32.     Standards  of  articles  of  conJiJLmption.^'^8omi«  t^ourli 

™  ha%'e  Ntid   that   the   k«*»isiative   deternnuation   that  some   ,Hub- 

9tmiiee  or  mixture  is  intoxicating^  or  imwhok^some  is  eoneln- 

»siTe.^*    But  such  a  statement  cannot  be  accepted  without  iiinili* 
fieation.     Alcohol  is  as  a  matter  of  fact  intoxicating  if  taki  n 
in  sttCcient  quantity.    To  cut  off  controversies  as  to  the  intoxi* 
:'atitig  quality  of  diflTeFeut  kinds  of  drinks,^*  the  lejE^isUtture 
aay  detine  as  intoxicating  all  liquors  containing  a  certain  jmt* 
ceutage  of  alcohol.     If  such  liquors  when  consumed  to  exces** 
rprmluce  in  ijurnial  casc*j4  intoxication,  they  are  very  propi^rty 
|tlei«<*ribed  its  intoxicating,  although   they  may  not  have  that 
[effect  ill  each  particular  case.    Where  the  alcohol  is  so  much 
[diluted  as  to  be  barmlr'SH,  a  legislative  fiat  will  not  n»ake  it 
atoxicat  ing.     Bat  If  the  legislature  for  the  purpose  of  pre* 
ing  evasion  or  in  order  that  an  appetite   for  stronprer 
liquors  tuny  not  ht*  fosteri*il,*"   deems  it  wise  or  necessary  to 
;  forbid  any  alcoholic  admixture,  it  uiay  do  so  since  it  thereby 
t  interferes  at   most  with  the  gratification  of  a  pleasure,     S*i 
|th«*  standard  of  pure  milk  may  be  so  fixed  as  to  excluile  the 
addition  ttf  water  or  colorini^  matter**  and  it  may  be  forlndtb*!! 
to  »ell  cr»*am  as  sueh  which  contains  less  than  20  per  cent  fat,^^ 
If  a  eonsiderable  adniixttire  of  lioracic  acid  to  milk  tends  to 
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injure  health,  it  is  legitimate  for  the  legislature  to  determine 
the  quantity  that  may  be  added,  but  if  a  slight  admixture  is 
not  only  perfectly  harmless  but  positively  useful  in  keeping 
milk  from  spoiling,  the  absolute  prohibition  should  be  re- 
garded as  exceeding  the  just  limits  of  the  police  power.  This 
is  the  view  taken  in  New  York.*^  In  Massachusetts  where  the 
absolute  prohibition  was  upheld,  this  point  was  not  noted,^* 
while  in  Iowa  the  legislative  power  in  this  respect  was  held  to 
be  absolute.^*^  In  Missouri  the  prohibition  against  the  use 
of  alum  in  baking  powder  was  sustained,  the  court  refusing, 
in  the  face  of  conflicting  testimony,  to  take  judicial  notice  of 
the  fact  that  alum  is  innocuous.^®  The  regulation  of  food 
stuffs  or  other  articles  of  consumption  has  for  its  object  the 
protection  of  health  or  the  prevention  of  fraud.  The  latter 
purpose  requires  a  wider  power  than  the  former,  and  the 
courts  go  very  far  in  supporting  the  principle  of  positive  regu- 
lation. That  direct  imitation  may  be  forbidden  has  been  con- 
ceded, in  all  decisions  on  oleomargarine  legislation.  The  Court 
of  Appeals  of  New  York  has  moreover  held  that  the  legis- 
lature may  not  only  prohibit  the  coloring  of  distilled  vinegar 
in  imitation  of  cider  vinegar  but  may  forbid  the  addition  of 
any  foreign  coloring  matter  whatever."*^  So  long  as  the  color- 
ing serves  no  useful  purpose  such  a  regulation  remains  within 
the  boimds  of  what  is  legitimate,  for,  as  the  New  York  court 
points  out,  it  tends  to  eliminate  difficult  questions  of  fact  by  a 
general  rule.  In  Ohio  it  has,  however,  been  h^ld  that  coloring 
matter  may  not  even  be  added,  though  it  gives  aroma  and  fla- 
In  N<*w  Jt*rsi\v  it  had  be^n  held  that  the  prohibitiaii  of 
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fr>rlndden  unless  the  primary  purpose  is  to  imitate  and  de- 
fratid,*^**  In  the  Ohio  case  the  foreign  substaoce  had  as  a  mat- 
^^t4*r  of  fact  been  added  in  order  to  give  a  mtsleaditig  color. 
^1  Upon  principle  the  power  of  regnlation  should  allow  the 
^betthig  of  positive  standards  and  limitations,  provided  th<*y 
^^kf*e  not  carried  beyonil  what  is  rt^asoiiably  calculated  to  pre* 
^fermt  fViisions  and  to  avoid  difficult  controversies  as  to  facts, 
^■Btict  provided  they  arc  not  so  fixed  as  to  prohibit  practices 
which  are  both  clearly  harmless  and  positively  useful. 

$  3S.    Begfulation  by  municipal  authority. --It  is  generally 

l«-ld  that  a  positive  limitation  by  nninieipal  authority  m  not 

>ncluiiire,  but  may  he  showu  to  be  unreasonable.    The  courts 

ivt*  eaipecially  refused  to  recognise  in  a  oumber  of  coses  terri- 

arial   limitations   for   offensive    establishments    and   employ- 

HmlJt>*     A  strict  view  of  the  power  of  municipal  corporations 

also  taken  in  England.^^    Where  the  indictment  is  under  the 

*neral  criniinal  law,  proof  of  actual  nuisance  is  properly  in- 

Emsted  upon.^" 

On  the  other  hand  m  far  reaching  a  limitation  by  municipal 
ardinanee    as  the    establishment  nf    fire  limits  within  which 
(Wooden  buildings  may  wot  be  erected,  has  been  upheld  in  the 
lorily  of  jurisdictions,^^ 

the  law  authorises  cities  to  confine  the  places  where 

intoxicating  liquor  may  be  made  to  the  business  por* 

of  the  city,  the  city  may  by  ordinance  declare  what  shall 

itttte  the  business  portion  of  the   city,  bounding  it  by 

ilml  streets  and  avenues*     Such  declaration  is  at  least 

frima  facie  binding,  although  evidence  may  be  admissible  to 

i«ffecl  that  the  declaration  is  wrong  as  a  matter  of  fact.** 

be  Supreme  Court  of  TlIinoi.H  hay  laid  down  a  three-fold 
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Intl.  707;  62  N.  E.  474,  modifying 
on  relitmrjug  au  etirlier  deeimuii  in 
Ihe  siLinc  oasti  in  which  il  )»ad  bees 
lioM  Hmt  the  city  had  to  prove  ia 
every  inuiiv  th:il  the  place  itam  Io^ 
eali*tl  ia  the  ri>sidpm.'e  portion.     Brm 

S8  K  E,  umi. 
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classification  of  nuisances  for  the  purpose  of  determining  the 
extent  of  municipal  power  to  declare  nuisances:  1.  those 
which  are  nuisances  per  se^  denounced  as  such  by  common  law 
or  statute ;  2.  those  which  in  their  nature  are  not  nuisances  but 
may  become  such  by  reason  of  locality  or  management ;  3.  those 
which  in  their  nature  may  be  nuisances  but  as  to  which  there 
may  be  honest  differences  of  opinion  in  impartial  minds.  As  to 
1  and  3  the  municipal  declaration  is  conclusive,  but  as  to  2  the 
municipal  power  is  confined  to  such  as  are  nuisances  in  fact.^* 

§  34.  Choice  between  measures  of  equal  efficiency.— Assum- 
ing that  several  measures  are  equally  efficient  to  avert  dan- 
jrer  to  health  or  safety,  it  would  still  seem  to  be  within  the 
legislative  power  to  select  one  method  and  require  its  adoption, 
for  it  is  easier  to  enforce  uniform  police  regulations  than  a 
great  variety  of  measures,  the  efficiency  of  each  of  which  would 
be  a  (iuestion  of  fact  in  each  particular  case.^''  The  limit  of 
legislative  power  in  this  respect  is  that  it  may  not  prescribe 
the  use  of  a  method  or  article  which  can  be  procured  only  from 
one  source  of  supplies,  since  this  would  create  a  monopoly.*** 
A  certain  quality  may  be  prescribed,  but  it  must  not  be  assumed 
that  only  one  producer  or  manufacturer  satisfies  the  required 
standard.  Where  a  regulation  proceeds  from  an  administrative 
board,  however,  the  power  delegated  to  it  often  does  not  extend 
to  prescribing  one  particular  method,  but  it  is  sufficient  if  the 
object  which  the  board  is  to  secure  is  accomplished  by  the 
individual  ownt»r  in  some  way.^^  Compliance  with  the  regula- 
tion then  protects  the  owner  from  prosecution;  if  he  selects 
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•urn  iiirthoil  hi*  lake's  ilu*  rmk  of  miatiti^  t>r  roritiniiinj^  a 
ltil!4atJ4^i%  liiit  tin-  m<'n*  di-*partiire  from  thr  oflicial  plun  is  no 

It  eantiot  bo  left  tu  an  udmiiiijilrutive  nftk-fT  in  deUTinme 
i^nfhisivt^y  tht*  rxisteiit't*  itf  a  ilauj.'er  jind  tlu'  ch*>ice  of  meas* 

L*«  lo  b<»  lrtki*n  against  it,  nioue  that  wtnihl  ijivtilvc  an  iifieoti- 
litntintial  d^flegatiott  of  legislative  power,**"  It  seems,  how- 
k***r,  iJiJit  tbiH  o1ije**tioii  may  be  avnidcd  by  iiilerprt*tiu*r  tht* 
lelr'gatioti  of  power  as  vestiii|r  tbe  aflininistrative  otlieer  inercly 
m  discretion  in  rerpiiring  usual  and  appropriate  safi*- 
lutrdii  ftjjainst  a  d anther.  8iihje<*t  to  jndieial  oontrol  as  to  the 
tbiteiiee  of  the  dati^jer  and  th<*  reasonableness  of  the  relief. 
ktch  df legation  of  powers  is  certainly  in  aeeordan^e  with  legis- 
ittve  pmctiee,  so  especially  in  'dealing  with  a  dangrer  of  epi- 
c*mic  dis«ase*^* 

iKIXJt^ATrONS  TO  mSUEE   f  OMPLIANCK  WITH   LAW.     535*^7. 

5  85.    Prevention  through  publicity.  — Among  the  positive  re- 
ItiirL^tni^til-^  of  the  poliee  power  ihi-  iueas?ureK  Keeuriag  publicity 
»d  DCitiee  in  matters  mibjeet  to  restraint  or  regulation,  deserve 
p^»<»ial  mention.    The  power  of  police  regulation  ftnds  its  sane- 
ion   generally  in  a  penalty  affixed  to  every  violation,  which 
penalty  consists  in  fine  or  imprisonment  or  both.    The  infliction 
if  the  peniilty  belongs  to  the  criminal  courts,  and  eoneerns  the 
ilicp  power  mainly  as  an  indirect  means  of  securing  conipli- 
ice*    The  object  of  the  poliee  povrer  is,  however,  emphatically 
even  lion  of  mischief  and  danger,  and  hence  prevention  of 
ioUtioDJi  of  its  rules,  and  it  will  therefore  naturally  resort  to 
inch  *tub«idiitr>^  means  of  control  attd  restraint  as  will  tend  to 
sure  compliance  with  the   regulation   in   the  first   instance. 
4e?5c**tlbHidiary  meanHare  thert'fore  eommon  features  of  [Mxlice 
llioD.     The  principal  forms  are:  license  and  security,  no- 
and  «ignftt  anxl  reports  and  reiristrationp     In  their  turn 
bey  ran  be  enforced  only  by  reporting  to  criminal,  civil  or 
tilmiiiiiitrative  proceedings:  but  if  properly  selected,  compli* 


<)*  8rJi««xl«iii  v«  rHtjkHiiifift,  135  CiiL 
I;  aT  ^nr.  7li5. 
[  w  fto  alfti  In  the  maf  tc^r  *if  firr  m- 
to    htf    pt^uM^l    11(1     louvment 
Afft*  V.  Ay<v.  im  111  601: 

ffl    of    Tlenkh    of    tlic 


power  to  fix  itiiijiliinls  of  purity 
11  r  fnfitl  \n  uphclil  In  Ia**ii}uiur  w 
Bfati%  1.57  ImL  517;  $2  X.  E.  40. 
Tilt'  ijinirnil  Hubjei't  of  Mi**  valitUiy 
nf  litvk^^iitJtm  of  lc|fiiilativi»  jiowprH 
j«  Hut  ^ritUia  (lie  w'cifie  uf  tUia 
tnsiitiec. 
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ance  with  them  is  more  easily  secured  than  the  accomplishment 
of  the  ultimate  object  without  them,  and  their  operation  will 
in  many  instances  determine  the  success  or  failure  of  regulative 
legislation. 

Measures  securing  publicity  are  especially  valuable  and  may 
often  be  relied  upon  to  bring  about  the  desired  standard  of 
private  action  without  prescribing  that  standard  in  positive 
terms.  Many  practices  cannot  stand  the  light  of  publicity,  and 
will  be  abandoned  voluntarily,  or  under  the  stress  of  public 
opinion,  if  secrecy  is  impossible.  The  requirement  of  publicity 
is  now  generally  advocated  as  the  most  effectual  means  of  deal- 
ing with  the  abuses  of  monopolies,  both  restraint  and  regula- 
tion having  proved  unsuccessful.  Under  such  policy  compul- 
sion may  still  be  necessary  to  secure  information  through  re- 
ports or  testimony,  but  otherwise  administrative  action  will 
consist  largely  in  supervision,  advice,  and  the  collection  and 
publication  of  statistics.  The  history  of  the  Massachusetts 
Railroad  Commission  is  often  pointed  to  as  an  example  of  a 
successful  policy  of  this  kind.®^  About  one-half  of  the  states 
having  railroad  commissions  confine  their  powers  to  super- 
vision without  regulation.®^ 

LICENSES.     §  36-39. 

§  36.  Licenses  or  permits  are  administrative  acts  authorix- 
ing  the  doing  of  a  thing  which  is  subject  to  police  regulation 
or  restraint.  The  license  or  permit  is  given  if  the  proper  au- 
thority is  satisfied  that  the  impaaed  refrulations  have  been  or 
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try    administrative    expenses,    there    ean    be    Iiardly    any 
•    luH  tij  the  legality  of  this  form  of  control. **     If  thi* 
nuB  involve  conaiderationa  of  personal  qualiifieation,  the 
j^rineiple  i*f  equality  conies  into  play,  iind  licenses  of  this  nature 
%rill  be  discussed  later  on,**^ 


I  37.  License  or  occupation  tax,— Often,  however,  the  license 
bearR  no  relation  to  regulation  or  s^uperviaion,  and  \h  impogeil  as 
a  M>iiree  of  revenue,  bein^  in  reality  a  tax  called  license  or 
occupation  tax.  For  the  purpose  of  determining  whether  cer- 
tain constitutional  provisions  regarding  taxation  are  appHca* 
ble^  or  whether  a  municipal  corporation  under  its  charter  may 
ip*i»e  license  fees,  it  becomes  in  many  eases  important  to  dis- 
i^tsh  the  license  as  a  police  measure  from  the  license  as  a 
"venue  measure.^**  That  a  revenue  is  produced  above  the  e^- 
enses  of  supervision,  and  that  this  result  was  eontemplatetl. 


V.     Plabted,    UB    Masai. 

^Bm  11639*655,  infra, 
••TTmj  flisttjictioti  bettveen  a  li- 
ikod  a  lay  is  iUustrnleil  hj  I  he 
E]U(»r  |i^4fi«Latitm  **t  Obiu.  The  cou- 
itution  of  IS51  jirovide*  limt  **no 
ti*  traffi<^  in  Itirfiiicfiting 
{irv  •h&ll  lierenfter  bf?  gruuted  in 
«tiite»  btit  Ibe  Ootieral  A^senibly 
i«r^  prtivj4<^  guitist  the  evils 
tl«?refrom,  *'  The  earlier 
iWB  w€f**  expressly  repealed 
ia  lS54y  and  under  very  eonaiderable 
ftuj  one  hud  the  right 
tBgRge  in  fbc  tntflie.  Bj  net 
la  lass  (Poad  law)  tbe  right 
mU  Bqoor  wmB  made  dependent 
■pan  tte  paymest  of  a  tax  and  the 
■xtrotion  of  m  bomd ;  default  in  pay- 
OMDt  of  tbif  tax  w&»  to  forfeit  tbe 
boadr  and  to  engage  in  the  traffic 
irillioiit  thi!  bond  WHS  made  a  mi^^ 
flvMUMiof.  Tliiii  law  was  held  to  be 
vtHfig^fit  pr<>lubitory  kw  aa  to 
failli^  to  comply  with  its 
ms  to  thofle  com  plying 
k  lieeJUi«  law  In  the 
i9t0»  #r  fb#  couMtitutiiin  aud  there- 
Cam     aMOBalituUauMl       (Slate     %: 


Hipp,  38  Oh*  St.  11*90  Another  act 
(Scott  law)  wai  thereupon  pasiied 
m  1883,  which  likewise  imposed  a 
ta3£  upon  the  business.  The  tax  waa 
itiHile  a  lien  upon  the  real  properly 
on  whiih  the  bueineoa  waa  carried 
nn,  aad  it  was  made  a  misdemeanor 
to  engage  in  the  business  without 
the  conaent  of  the  owner  of  the 
property.  This  latter  feature  was 
held  to  vest  in  the  owner  of  the  prop- 
erty the  power  to  license  or  forbid 
the  traOie,  and  hence  obnoxious  to 
the  constitutional  provision, — n  some- 
what remarkable  interpretation  of 
the  act  J  or  of  the  term  liceniis.  The 
whole  act  was  in  eonsequeuce  *\e* 
dared  t3n<!onBtitutional  (State  v. 
SinJte,  42  Oh.  St.  345,)  This  decis- 
ion led  to  the  enactment  of  the  Dow 
law  of  1886,  whieh  imposeil  a  tax 
and  makes  it  a  tiea  upon  the  real 
property  on  and  in  which  the  busi* 
aess  ta  conducted,  but  omits  the 
pro  VIM  on  requiring  as  a  matter  of 
law  the  ronsent  of  the  owner,  al- 
though of  course  in  view  of  the  Uea 
elsiiAe  his  consent  will  as  a  matter 
of  faet  be  indispenaabk.  This  aet 
wiui    upheld^,    tbe   diMculty   which   a 
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or  even  that  it  is  called  a  license  tax,  does  not  make  it  neces- 
sarily a  tax  if  in  reality  its  primary  purpose  is  to  restrain  and 
control  a  dangerous  business.®"  The  revenue  may  be  a  means 
of  meeting  governmental  charges  created  or  increased  by  the 
business  which  is  placed  under  license.®®  On  the  other  hand  it 
has  been  held  that  there  may  be  a  tax,  although  the  payment  is 
a  condition  precedent  to  the  right  to  carry  on  a  business, 
whereas  this  feature  is  normally  characteristic  of  a  police 
license.®®  It  has  been  held  that  where  licenses  in  reality  are 
taxes  imposed  by  a  municipality,  the  right  or  license  to  carry 
on  the  occupation  being  derived  from  a  state  law,  a  penalty 
cannot  be  imposed  for  a  sale  without  a  license.^**  In  the  case  of 
many  occupation  licenses,  it  is  impossible  or  unnecessary  to 
distinguish  between  the  regulative  and  the  financial  character 


person  not  owning  real  property 
>\ould  experience  being  held  to  be 
merely  an  extraneous  impeiliment. 
(Adler  v.  Whitbeck,  44  Oh.  St.  539; 
Anderson  v.  Brewster,  44  Oh.  St. 
576).  While  it  is  perhaps  not  easy 
to  reconcile  the  decision  under  the 
Dow  law  with  the  decision  under  the 
Scott  law,  yet  the  distinction  be- 
tween a  tax  and  a  license  is  quite 
clear  under  the  Dow  law.  This  law 
does  not  require  an  administrative 
act  of  any  kind  to  entitle  a  person  to 
engage  in  the  business,  nor  does  the 
non-payment   of   the   tax   make   the 


08  Baker  v.  Cincinnati,  11  Oh.  St 
534. 

«oBanta  v.  Chicago,  172  111.  204. 
"The  occupation  may  be  lawful 
in  itself  and  not  subject  to  pro- 
hibition or  regulation  by  the  state, 
yet  it  may  be  prohibited  in  order  to 
compel  the  taking  out  of  a  license  if 
the  purpose  is  to  raise  revenue  by 
means  of  license  fees ; ' '  citing 
Cooley  Taxation,  p.  597;  also  State 
ex  rcl  Auburn  School  District  v. 
Boyd,  63  Neb.  829;  58  L.  R.  A,  108; 
but  in  Ohio  and  Michigan  where  un- 
der the  constitution  the  licenaing  of 
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vf  th**  iin*asure."^    The  licence  may  also  be  ii  form  of  footrollmg 

ie  payment  of  the  lax,  beiug  merely  hitndeutal  to  (li<*  nwHiue 

and  funiishing  no  positive  authority  to  carry  on  tlic 

§  38,    License  as  a  police  measure.— The  license  m  a  police 

ait»a-surc  18  [>roprrly  nuly  nu  iiR*idi*Tit  lo  rt^straint  nr  reguJatiou 

ind  should,  therefore,  not  be  nplield  wIhmv  there  Is  no  power  to 

rt-slrain/^    t  jkhi  this  prinuiph*  an  ordinance  impogjug  a  license 

fee  upon  the  owners  of  bieycles  was  dee  I  a  red  illegal  in  IllinoiH, 

thi*  eoiirt  bolflin^  that  tht*  use  of  streets  for  private  vehiele»  m 

as  much  n  matter  of  common  right  na  tbeir  use  for  walking  on 

foot,  and  that  the  eharter  power  to  regulate  the  vise  of  streets 

rannot  be  made  the  foundation  for  a  rest  mint  upon  the  exer- 

Iriite  of  common  rights  exeept  for  specific  purposes  of  order  or 

ifely.    The  ordinary  nne  of  the  whi-el  was  hidd  ti*  justify  uo 

refit ra in t  upon  this  prineiphv,  and  upon  this  theory  the  deeisiou 

peem^  fionnd ;  for  it   wnidd  not   be  maintained  tliat  a  lieensi* 

lit  be  required  ff>r  wfllkiu^  oiii  the  streets.**     It  would  have 

rlifferent  had  there  been  a  charter  power  t<i  ini|)OHe  license* 

ivn  upon  all  vehicles."^     A  license  has  nb%o  been  held  to  be 

invalid  as  a  i>o!iee*  measure,  where  there  was  no  attempt  to 

^gulate  the  business  which  was  uuide  snhjeet  to  thi*  license J** 

Discriminative  licenses  may  be  jiLstified  by  the  conditions  of 

imne*««;  thus  it  has  been  held  that  a  mtmicipal  corporation 

impose  a  license  fee  ou  meat  shops  kept  outside  of  the 

^nhli^*  markt*l,  since  they  retpiire  special  supervision  :^'   and 

i reuses  may  be  graded  aecordinp  Ui  the  amount  of  busin*?sa 

lone/* 

30.    High  Ucense  as  a  method  of  restriction.— A  license 
ay  abo  serve  the  purpose  of  restraint  by  fixing  the  fees  so 
linrh  as  to  reduee  the  number  of  those  engaged  in  the  licensed 


It  Boston  V.  Kelmffer,  V>  Vick.  415. 
T7  Lifeuttt*  t^x  ciia«i«,  3  Wall.  462* 

IfiiL   IS^.     Hk^  aluo  Bliuman  v.   Ft* 
lajnc,  127   Ind.   109  j    11    I..  H.  A. 

rs. 

u^^k^nf^  V.  Collin*,  175  111.  44S ; 

i'  n    V,    fntlinftttfiujiH,    144 

Ind.  llii;  m  L.  R,  A.  413;  Ft.  Smith 

Seni^ir>  <  ^^^  ^ :  5S  1-.  R  A,  »2l, 


■  '^HTat*^  ¥,  Moori%  11.^  N.  C.  697, 
but  ill  tbut  (?aiie  the  lieeuse  wom  pru- 
hibiiivi^^  atnl  it  seems  tUat  as  to  thc^ 
pottit  of  thr  U€*?n«e  being  in  valid  an 
H  prtiire  ref^ulation  tW  ciu«e  in  over- 
ntlpd  hy  State  v.  Iltmt^  lL*f*  N.  (\ 
f>J*fi.  4'!  a  K.  UHi 

-^  Ash  V.  thi>  Pcoplo,  11  M\c\u  M7. 

'"  FHoph*  V.  Tburbf%  I  a  TIL  554. 
Tinim  V.  Hnrn«o!j,  1(H»  Ml  rm;  Sai** 
n^mimtu  v,  Crofker,  Id  Cal.  liy. 


36  METHODS  OF  THE  POLICE  POWEIj.  §   40 

business.  The  restraint  of  the  liquor  business  by  high  license 
is  conspicuous  as  an  illustration  of  this.  Even  a  municipal  cor- 
poration may  fix  licenses  with  that  end  in  view.''®  High 
license  affords  a  convenient  method  of  restricting  numbers 
without  discriminating  between  persons;  this  is  the  policy  of 
the  present  excise  law  of  the  state  of  New  York.®*^ 

Where  business  is  of  such  a  character  as  to  induce  or  facili- 
tate fraud,  high  licenses  have  been  upheld  though  admittedly 
oppressive  in  their  operation ;  so  a  license  required  of  itinerant 
merchants,  of  $25.00  a  month  in  each  town  in  which  the  business 
is  carried  on  ;®*  but  a  license  of  similar  amount  was  held  void, 
because  unreasonable,  where  it  was  imposed  by  a  munici- 
pality.®2 

Licenses  of  a  prohibitive  amount  should  be  treated  as  a  pro- 
hibition of  the  business  affected,  and  will  be  discussed  under 
that  head. 

§  40.  Bonds  and  deposits.— Somewhat  related  to  the  re- 
quirement of  a  license  is  that  of  a  bond  or  deposit  to  secure 
the  faithful  compliance  with  police  regulations,  and  the  satis- 
faction of  liabilities  that  may  arise  from  their  violation,  or  to 
serve  as  an  indemnity  fund  for  persons  wlio  have  suffered  by 
the  fraudulent  conduct  of  the  business.  As  a  subsidiary  meas- 
ure of  police  control  it  appears  to  be  permissible  wherever  a 
license  may  be  required,  but  it  is  resorted  to  less  frequently. 
A  bond  is  required  not  uncommonly  of  liquor  sellers  and  of 
auctioneers;  deposits  are  sometimes  required  of  peddlers, 
itinerant  merchants,  of  persons  advertising  bankrupt  sales, 
above  all  of  persons  or  corporations  uiigat?i'd  in  thi^  quasi-public 
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where  it  involves  a  disproportionate  expense,***  As  a  rule, 
Hticttices  and  mgns  serve  as  aids  to  other  regulations,  so  where, 
Hm,  is  tbt?  case  in  many  European  eit  ies^  numlKTS  rtp  required 
^Bv  hieycles,  in  order  to  hold  tlie  owner  to  a  stricter  observance 
^H>f  the  rules  regarding  their  use.  It  is  a  matter  of  eommon 
^^experienee,  that  violations  of  the  law  are  eonimitted  secretly 
rather  than  openly,  and  the  facility  of  I'onei^ji linen t  encoura^^es 
Lliegalitj^    Much  is  therefore  gained  hy  obtaining  publicity  jind 

I  by  pr<ividiug  some  mean^  of  infunnntion  by  which  violations 
ran  be  readily  detected. 
.Notices  may  ako  be  required  in  order  to  advise  the  parties 
Intended  to  be  benefited  hy  a  regulation*  of  its  existence,  and 
thus  to  prevent  frauds,  misunderiitandirijLfs,  and  disputes.   Thus 
the  Ma!<jsaehusetts  law  for  the  protection  of  women  and  minor 
^t»mployes  requires  that  every  employer  shall  post  in  a  con- 
»picitous  place  iu  every  room  where  such  persons  are  employed, 
printed  n*itice  statinir  the  number  of  hours'  work  required  of 
them  on  each  day  of  the  week,  the  hours  of  commeneing  and 
lutopping  such   work,  and   the  hours  when  the  time   of  rest 
lullowed  for  dinner  or  for  other  meals  begins  or  euds.^^     The 
{state  may  also  insist  upon  notice  as  a  protection  where  it  does 
[fiot  otherwise  regulate;  so,  in  New  York,  emigrants'  boarding 
itiuses  must  have  their  rates  posted;  in   Illinois^  employers, 
I  who  during  a  strike  wish  to  induce  workmen  to  come  from 
ith<*r  places,  must  advertise  thr  fact  that  there  is  a  strike.^* 
IThe  requirement  that  railroad  companies  shall  post  their  rates 
lln  theri*ffirc  not  a  reguhitioo  of  intci*statc  commerce,  and  is 
Ivalid  as  to  rates  of  traffic  between  several  states,^^     In  Ger- 
iiuiy,  where  the  regulation  of  the  price  of  bread  has  been 
ibandoncd.  it  may  still  be  required  that  prices  be  posted,  and 
I'that   bread  be  sold  in  loaves  of  prescribed  weight.     F^or  the 
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\hv  wp^iiMrAtion  of  naiiiea  nf  vea- 
n¥h  JiTi*!  of  their  owners  was  held  to 
he  n  regnlatioa  cif  commerce  and 
therefore  invalid  with  regard  to  vtss- 
sels  aaiJicig  for  \)oriM  of  oth«r 
states;  Bin  not  v.  Davenport,  22 
llmv.  227,  1S51J.  Tbrt  .niurt  referretl 
to  the  faet  thiit  ciiroUinent  was  ri>- 
quired  under  federal  leinnlalion 
without  however  refarding  thia  faet 
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prevention  of  fraud  and  oppression,  publicity  and  notice  is  as 
a  rule  the  best  and  most  adequate  method  of  police  regulation. 

A  very  common  form  of  notice  consists  in  marks,  signs, 
labels,  or  stamps,  which  are  required  to  be  affixed  to  articles  of 
commerce  in  order  to  advise  the  public  of  their  true  nature. 
The  purpose  may  be  either  protection  against  danger  or  pre- 
vention of  fraud.  Sometimes  provisions  requiring  separate 
places  of  sale  are  added.  The  principal  articles  thus  con- 
trolled are  poisons,  drugs,  and  food  preparations,  especially 
compounds  and  imitations.  Both  the  omission  to  mark  and 
false  marking  are  then  made  offenses.  The  validity  of  such 
requirements,  as  long  as  they  are  reasonable  and  appropriate, 
cannot  be  questioned.®® 

A  Texas  statute  making  the  mixture  of  any  articles  of  food 
without  indicating  on  a  label  the  component  ingredients,  a 
penal  offense,  was  held  to  be  unconstitutional  because  the  act 
was  regarded  as  too  general  in  its  terms  and  hence  oppressive ; 
it  was  recognised  that  the  requirement  with  regard  to  specific 
articles  would  be  valid. ®^  It  cannot  be  admitted  that  this  dis- 
tinction embodies  a  fixed  constitutional  principle. 


REPORTS   AND   REGISTRATION.       §42-46. 

§  42.  In  general.— While  the  chief  use  of  notices  and  signs 
is  to  advise  the  purchasing  public  of  the  character  of  merchan- 
dise offered  for  sale,  reports  and  registration  serve  the  pur- 
pose of  giving  information  to  public  authorities  to  enable  them 
to  take  measures  for  the  protection  and  furtherance  of  the 
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[A  license  regularly  aervew  at  the  same  time  the  purpose  of 
rtMtrtstration,  but  where  it  may  be  n*fuBet]  cir  is  connected  with 
the  payment  of  a  fee,  it  becomes  a  substantial  restraint  or  bur- 

[di?ii.  The  freedom  of  a^iseinbly  was  recognised  in  France  by  a 
law  which  KubHtitutetl  for  the  requirement  of  a  license  that  of  a 
ptrliminitTy  nt*tit*e  to  thi*  police."' 

§43.  Am  applied  to  businesa.— Reports  are  required  chiefly 
of  corporations  enijaged  in  a  business  affected  with  a  public 
interest:  railroad,  iuHurauee  rind  banking?  companies;  to  a  less 
rec  of  other  corporations.  Tliey  are  further  required  where 
e  condition  imminently  dan^rerous  to  life  or  property  calls 
for  measurers  of  protection :  tlius  siinitary  authorities  must  hv 
notified  at  cmee  of  cases  of  contagious  disease,  and  certain  dis* 
i^asM^  of  animals  must  be  brought  to  the  notice  of  veterinary 
surgeons*  A  number  of  stntes  have  recently  enacted  statutei^ 
rtNjuiring  notice  of  the  inflammation  of  the  eyes  of  new-born 
infants.  Rei)i>rts  are  niso  required  of  businesses  placed  under 
supervision  because  facilitating  the  commission  of  crime  or 
affecting  public  morals.  In  many  cases  registration  of  deal- 
ings, in  books  kept  by  the  dealer,  which  are  open  to  inspec- 
tion, m  sufficient.  The  courts  have  gone  far  in  sustaining  such 
requirements.  Thus  the  Hupreme  Court  of  Illinois  upheld  an 
ordinance  of  the  city  nf  Chicago  which  provided  that  every 
pawnbroker  should  deliver  daily  to  the  superintendent  of  police 
a  Ipook  showing  every  article  pledged  and  the  name  and  resi- 
deuce  of  the  pledger,  etc.*^  The  court  relied  upon  the  fact  that 
biiHitiesiH  was  earrii*d  on  under  revocable  license,  and  that 
city  had  charter  power  to  suppress  it  altogether;  the  con 
ditionn  under  which  it  should  be  allowed  to  be  conducted  wen* 
fore  held  to  he  entirely  within  the  discretion  of  the  city 
ciU  A  similar  decision  was  made  in  Missouri,***  But  in  an 
earlier  Illiiiois  case  an  ordinance  requirement  that  druggists 
Hhonld  report  hy  affidavit  all  sales  of  liqtu>r  made  by  them  was 
held  unreasonable  and  void,**^  The  court  spoke  of  the  sanctity 
»if  private  httsiness  and  of  the  constitutional  prohibition  of 
iinreanonable  wearches:  however,  it  was  sufficient  that  the  re- 
nuirement  was  regarded  as  oppressive*  and»  as  was  intimated 
in  tbi*  Launrler  caxe^  the  b«5tiness  was  one  which  could  not  he 
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prohibited.  Provisions  requiring  druggists  to  keep  records  of 
sales  of  liquor  or  poison,  and  imposing  a  similar  duty  upon 
dealers  in  weapons,  are  not  uncommon. 

§  44.  Statistical  information.— As  a  rule  the  requirement  of 
reports  and  registration  refers  to  matters  which  are  subject  to 
regulation,  and  the  same  considerations  which  justify  the  exer- 
cise of  regulative  power,  also  justify  subsidiary  means.  In 
some  cases,  however,  the  requirement  does  not  serve  the  pur- 
pose of  regulation,  but  is  merely  intended  generally  to  inform 
the  state  of  the  condition  of  the  people,  their  industries  and 
other  interests.  This  is  analogous  to  the  power  exercised  in 
taking  the  census  which  is  justified  primarily  by  the  need  of 
electoral  apportionment,  but  in  the  second  place  also  by  the 
necessity  of  giving  the  state  such  information  as  will  make 
intelligent  legislation  possible.  Hence  the  law  may  require 
under  penalty  that  the  questions  put  by  enumerators  be  an- 
swered,* excepting  probably  such  questions  as  have  no  con- 
ceivable reference  to  legislation,  as  for  instance  questions  con- 
cerning religious  belief.  The  requirement  of  reports  of  vital 
statistics  (births  and  deaths), 2  has  been  upheld.^  In  sustaining 
a  coal  weighing  act  the  Supreme  Court  of  Kansas  relied  in 
l>art  upon  its  benefit  in  securing  information  regarding  an  im- 
portant industry  of  the  state  ;^  but  the  Supreme  Court  of  Illi- 
nois has  held  that  coal  weighing  acts,  if  otherwise  unconsti- 
tutional, cannot  be  sustained  merely  on  the  groimd  that*  the 
records  of  the  weighing  give  valuable  statistical  information: 
**We  deny  that  the  burden  can  be  imposed  on  any  corporation 
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of  residence  without  which  their  being  in  the  country  is  deemeil 
uniawful.  Perhaps  this  Is  at  preseut  the  only  instance  in  this 
country  (except  in  the  case  of  convicts  on  parole),  where  regis- 
tmtiori  U  made  a  condition  of  residence,  A  law  of  New  York 
former ly  required  all  inimigrants  to  register  their  names  and 
this  act  was  upheld  by  the  federal  Supreme  Court.'  It  was  also 
said  in  the  Passenger  Cases*  that  every  state  has  an  unques- 
tinned  right  to  require  the  register  of  the  names  of  the  persons 
who  come  within  it  to  reside  temporarily  or  permmiently.  Thi« 
right  is  exercised  in  Germany,  and  formerly  passports  were 
required  to  travel  from  place  to  place,  and  no  one  was  allowed 
la  Ktay  in  a  city  for  more  than  a  few  days  without  a  permit— 
a  8>*Btem  first  introduced  In  Paris  in  1792.  That  requirements 
of  tliln  nature  are  burdensome  is  undeniable,  and  is  proved  by 
the  fact  that  most  European  states  have  abolished  them.  They 
may,  however,  be  valuable  aids  in  tracing  criminals,  and  it 
would  be  difficult  to  point  out  a  constitutional  principle  with 

I  which  a  general  requirement  of  this  nature  could  be  said  to 
1>e  in  conflict, 
■I  46.    Registration  and  equality*— But  it  would  not  be  con- 
8i9t4?nt  with  the  principle  of  e<iuality  to  require  registration 
i*ii!y  of  si»eeifiei1  (da^sses  unless  these  classes  are  aliens  not  en- 
Ijoying  ftdl  constitutional  rights.    A  statute  of  Illinois  required 
I  that  keepers  <if  lodging-houses  should  keep  registers  of  their 
I  Itidgers  accessible  without  charge  to  any  person  asking  to  see 
[the  aame,  and  should  file  with  the  County  Clerk  sworn  state- 
inents  giving  particulars  as  to  the  house  and  the  number  of 
[gtiests,**    The  act  was  held  ujiconstitutional  as  class  legislation 
ritice  it  applied  to  lodging  houses  only  and  not  to  boarding 
ifitiaea  or  ions.'^*     The  act  was  thereupon  amended  so  as  to 
ipp'y  to  all  lodging  houses^  inns  and  boarding  houses,  estab- 
lisliijig  a  full  and  comprehensive  system  of  registration  with 
f^gard  to  all  Htningers  not  stopping  at  private  houses,  and  any 
pr«fin«  not  strangers  who  may  happen  to  use  hotels  and  board- 
ing Itouites,^'     If  the  measure  were  purely  and  simply  one  of 
^gistration  of  strangers  it  miizht  be  objected  that  it  discrimin- 
in  favor  of  those  visiting  privately,  but  such  diserimiuation 


Ken    iQtk  V,  MiliT,  11  Pet.  102, 
17. 

•  7  lion   :;.%a,  iN, 

•  Art    April   ?1,   Um, 


ifl  Bailey   v;   PeopU\    im   IlL  21; 
II  Act  Mny  U)^  lt*0]. 


42 


METHODS  OP  THE  POLICE  POWER. 


§47 


is  common  in  European  cities  and  cannot  be  regarded  as  un- 
reasonable; the  measure,  however,  is  in  reality  one  for  the 
regulation  of  the  business  of  lodging  persons  for  hire,  and  such 
regulation  cannot  be  beyond  the  power  of  the  state.  The  act 
provides  for  a  more  extensive  plan  of  registration  than  has 
been  previously  attempted  under  our  system  of  government; 
but  no  attempt  is  made  to  enforce  the  law.*^ 


INSPECTION.     §  47-48. 

§47.  Inspection  and  search.  ~  The  power  of  inspection  is 
exercised  as  an  incident  to  regulations  for  the  prevention  of 
disease,  accident  or  fraud.  It  operates  almost  exclusively  on 
buildings  and  machinery  or  other  apparatus,  and  on  articles 
exposed  for  sale.  The  power  of  inspection  is  distinguishable 
from  the  power  to  search:  the  latter  is  exercised  to  look  for 
property  which  is  concealed;  the  former  to  look  at  property 
which  is  exposed  to  public  view  if  offered  for  sale,  and  in 
nearly  all  cases  accessible  without  violation  of  privacy.  Hence 
inspection  does  not  reciuire  affidavit,  probable  cause  or  ju- 
dicial warnnit.  The  right  to  inspect  may  be  reserved  as  a  con- 
dition in  granting  a  license.*  ^ 

The  constitutional  aspect  of  inspection  is,  however,  different 


i' Objections  to  registration,— 
Where  the  requirement  of  registra- 
tion conflicts  with  custom  or  senti- 
ment, it  is  apt  to  be  regarded  as 
extremely  odious.  No  difficulty  is 
felt  in  insisting  upon  licenses  or  cer- 


au  ideal  state  of  society,  publicity 
might  be  uo  objection,  but  the  po- 
lice power  in  such  a  state  would  be 
superfluous.  Yet  there  is  nothing 
iji  our  constitutional  law  which 
would  prevent   the  enactment   of  a 
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twhere  it  ih  esctetided  to  interior  arraiigementB  of  private  boimcs^ 

lt»r  persotml  property  kept  llit^rein  in  private  custody.     It  up- 

>  pears  that  health  authorities  often  claim  the  right  to  enter 

|iri%*atr  honaeH,  to  iitspeet  Batiitary  arrangements,  in  »ome  t*H&m 

^hy  i?3£ press  lej?al  authority.^*     So  in  Chicago  the  health  com* 

vitHsjioner  i»  ^iven  [Hnver  to  inspect  the  p) limbing  aiid  other 

ftOttar>*  arran|tcem<?nts  in  all  houses,  while  the  power  of  the 

Ic^immiMsioner   of  buikiinirs   to   euter   buildings   to  verify   the 

[toioplianee  with  the  building  regulations  does  not  extend  to 

houses  UKed  a»  residences  for  one  or  two  famtlien,  or  for  less 

(than  25  j>i»r??ofisJ^     This  power  does  not  aei*ni  to  hnvc  been 

ifHrmed  or  denied  by  judicial  decision  i   but  on  principle  it 

twotild  seem  that  adniioistratiye  offic<*ra  cannot  he  vested  with 

[►enerHl  p*nver  to  enter  private*  premises  at  any  tioie»  except  to 

ibitii*  actnaUy  existing  public  nuisances,  and  that  every  «uch 

itiHp<*ction  against  the  will  of  the  owner  should  be  based  on 

judicial  authority  eomplyin^  with  the  constitntional  retpiire- 

iienti*  with  ref?ard  to  ?jearches.     The  English  law  requires,  in 

of  refusal  of  admission,  an  order  of  a  Justice  after  rea- 

^iiiahli-  notice  to  th«^  |jerson  havinir  the  custody  af  the  h*oi!^e 

bt*  innj^cted.^'^    MassaehuHettN  likewise  in  i*ueh  ease  rec|uin*s 

warniiit  but  does  not  provide  for  notice,*^  but  the  English 

gives  a  general  power  of  entry  in  cases  of  epidemic  dis- 

g  19 

{  48.     Secrecy  of  letters.— The  power  of  inspection  cannot  be 

P3cerei»e<l  with  regard  to  closed  letters,  for  the  purpose  of  dis- 

poverint*  obscpne  matter,  lottery  tickets,  etc.    The  acts  of  Con- 

[|fr***w  forbidding  the  use  of  the  mails  for  sending  such  matter 

pxpres»ly  prohibit  the  opening  of  fir^t  class  mail  matter^**     In 

[former  times  it  seems  to  have  been  regarded  as  a  prerogative 

>f  the  iyrf>vernnient  to  look  into  private  correspondence  in  order 

detert  any  danger  to  the  state.    So  we  find  in  1406  an  order 

^f  the  rrivy  Conneil-*^  that  Lombards  conducting  exchange  of 

Doneys  should  write  their  letters  in  intelligible  language  and 

lot  in  ctphcrn^  and  the  ordinance  of  165G  establishiug  a  regular 

offiee  stated  such  an  institution  to  be  the  best  means  for 
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discovering  and  preventing  many  dangerous  and  wicked  de 
signs  against  the  Commonwealth.21  Strange  to  say,  in  England 
the  law  to  the  present  day  sanctions  the  opening  of  letters  in 
obedience  to  an  express  warrant  in  writing  under  the  hand  of 
one  of  the  principal  Secretaries  of  State.22  But  the  principle 
of  secrecy  is  recognised  in  the  constitutions  of  many  other 
European  states,  and  is  included  in  the  guaranty  against  un- 
reasonable searches  and  seizures.  **No  law  of  Congress  can 
place  in  the  hands  of  officials  connected  with  the  postal  service 
any  authority  to  invade  the  secrecy  of  letters  and  such  sealed 
packages  in  the  mail;  and  all  regulations  adopted  as  to  mail 
matter  of  this  kind  must  be  in  subordination  to  the  great  prin- 
ciple embodied  in  the  fourth  amendment  of  the  constitution."** 

.     NOTICE  OF  A  PREJUDICIAL    CHARACTER.     §  49-52. 

§  49.  Offensive  coloring.^^—lt  is  an  abuse  of  the  police 
power  to  require  notice,  not  for  the  purpose  of  showing  the 
true  character  of  an  article,  but  in  order  to  impair  its  value. 
In  People  v.  Arensberg,^^  the  Court  of  Appeals  of  New  York 
raised  without  answering  the  question  whether  the  legislature 
could  compel  the  artificial  coloring  of  oleomargarine,  if  in 
reality  its  color  was  like  that  of  butter.  In  several  states  the 
statutes  did  require  oleomargarine  to  be  colored  pink  or  some 
other  unnatural  color  on  the  plea  of  making  deception  impos- 
sible. These  statutes  were  upheld  in  New  Hampshire  and  West 
Virginia  on  the  ground  that  the  legislature  must  determini.* 
in  its  discretion    what    measures    are  necessary  to  prevent 
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?{  50.     Goods  marked  "convict-made/*— The  iJeeliiioti  in  the 

ColliiiM  easf*  rjsliU^lishes  for  purposes  of  inturstati'  comiJieret* 

the  principle  which  ought  to  be  recogniBed  for  all  purpotien  thrit 

,  the  power  to  require  the  marking  of  goods  nmy  be  exercised 

ionlj  80  as  to  reveal  their  true  eharaeteiv  aud  not  so  as  to  ira- 

^  press  Tipoii  them  a  character  whieb  they  have  not  in  reality. 

\  The  Court  of  Appeals  of  New  York  has  gone  one  ntep  further, 

imnd  decided  that  it  may  not  even  be  required  that  the  goods 

lall  be  marked  so  as  to  show  their  true  origin  or  inauufacture* 

rhen  there  is  no  real  fraud  to  be  prevented,  merely  for  the 

l^fiyrpo^e  of  making  the  goods  distasteful  and  hinder  their  s^de. 

kit   was  therefore  held   that  the   legislature  may   not   require 

goods  manufactured  in  prisons   (not  controlled  by  the  state 

pti^elf,  the  act  applying  only  to  prisons  of  other  states)  to  be 

rked  * '  c on v ict^mad e .  *  ^^ 

5  51.    Goods  marked  '* tenement  made/'— Perhaps  the  same 
IfihjtH'tion  applies  to  the  requiri-mcnt  of  marking  goods  *'tene- 
[nient  made/"^^  unless  it  can  he  shown  that  such  notice  serves 
valuable  purpose,  and  the  j^ame  principle  should  be  generally 
ipplied  to  all  notices  where  the  requirement  plainly  indicates  an 
f  intent  U*  hHnri  a  lawful  business.     The  state  sihonhl  certainly 
luot  require  notice  to  be  given  of  certain  facts,  merely  because 
jlhesse  facta  are  prejudicial,  when  their  coneealmcnt  involves  no 
lelement  of  deception  or  otlier  danger,  and  when  their  knowl- 
[nlgt*  will  not  iiid  some  legitimate  purpose.    And  if  it  is  urged 
[that  the  law  may  insist  upon  the  statement  of  the  truth  regard* 
[ing  any  matter,  heeause  the  knowledge  of  the  truth  is  generally 
sfieial,  and  may  serve  valuable  legitimate  purposes  in  the 
?rtion  of  civil  rights,  it  must  W  answered  that  the  require- 
ment mUHt  operate  ecpially  upon  all,  and  not  single  out  special 
Ma^nes  of  goods  or  persons.    That  only  the  principle  of  equality 
tould  save  such  a  requiremeut.  is  distinctly  recognised  in  the 
lawkinsi  case. 

Perhaps  it  should  be  said  that  even  where  the  possibility  of 
le^'eption  exists,  the  requirement  of  particular  forms  of  notiee 
not  legitimate,  when  others  are  adequate,  and  those  insisted 
ipon  are  plainly  intended  to  prejudice.  This  would  do  away 
rith  Hiieli  an  luienforceablr  requirement  as  that  thf^  innk(»eper 


^Peofik  V,  Ifuwkii]*,  157  N*  Y*  1,         ^»  Mass  Rev.  Laws,  vh.  106,  9  3H, 
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should  orally  inform  his  guests  that  he  sells  oleomargarine— a 
requirement  found  in  a  number  of  states. 

§  62.  Besulting  injury.— Where,  on  the  other  hand,  the 
primary  purpose  is  legitimate,  the  fact  that  the  nature  of  the 
business  makes  publicity  odious,  does  not  invalidate  the  require- 
ment. Thus  it  is  provided  in  a  number  of  states,  that  rooms 
where  intoxicating  liquors  are  sold  shall  be  situated  on  the 
ground  floor  of  the  building,  fronting  on  the  street,  so  arranged 
with  windows  and  glass  doors  that  the  interior  may  be  on  view 
from  the  street,  that  no  screens,  blinds,  or  other  obstructions 
be  placed  so  as  to  prevent  the  entire  view  of  the  room  from  the 
street.  It  is  obvious  that  such  an  arrangement  allows  a  police- 
man to  perform  his  duty  in  supervising  the  conduct  of  the  busi- 
ness without  leaving  the  street.  But  a  requirement  which 
deprives  the  patrons  of  substantial  comforts,  as  by  forbidding 
the  use  of  shades  against  the  sun,  is  oppressive,  and  can  be 
upheld  only  where  the  business  may  be  altogether  prohibited. 
It  is,  therefore,  regularly  not  within  the  scope  of  municipal 
ordinance  powers,^'^  l)ut  has  been  upheld  when  imposed  by 
statute. 3^ 

Upon  the  same  i)rincii)le  the  law  may  require  notice  to  be 
given  of  cases  of  infectious  or  contagious  disease  dangerous 
to  the  public  health,  although  such  notice  may  be  prejudicial 
to  the  person  affected  by  the  disease.'^^ 

NOTICE   OF   AN    TXCRTMIXATTNG   CHARACTER.     §53-55. 

§  53.    Requiring  statement  as  to  lawful  conduct  of  biudness. 
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_^r[K>ratioii  an  annual  affidavit  to  the  effect  that  it  had  not 

ier^d  into  any  tru»t  or  other  imlawful  eoiubinatioii  was  held 

utitutiunal.^'^     In  an  arinli>gous  easi*,  howevi^r,  wher**  a 

ji»t  ri* fused  to  pnuhiei?  befc^re  a  grand  jury  prejieriptionfi 

<1  by  him  tliiHn^  thi*  pri*vioyR  year  on  thi*  ground  that  they 

ir<*  incrifii mating,  it  wa»  held  that  the  priMiuetion  mi^ht  be 

inpeJh*<i»  since  it  wan  ii  conditiuri  upon  wliitdi  iiu*  drug^int'H 

piM«?  waft  jyrrantcd,  and  hecaiiso  the  prescriptions  were  not 

ivati*  hut  publie  papt^rs  of  whieh  the  druj^gist  was  ni*^rely 

iL'  cuKtodian.^* 

In  a  ca^e  uphaliiitig  the  retpiirement  of  pawnbrokers*  re- 
the  Bnpn'tiit'  Court  r»f  Missouri  intinmted   that  th**  ill- 
ation thus  obtained  eoulil  not  be  usi^l  for  the  purpo**e  of 
trttninal  prostemttion  of  the  pi?raon  making  the  report.^    It  ib 
Bar  that  if  a  person  were  first  eompeMed  to  report,  and  then 
iiroi»eeiUed  for  the  thinp-s  In*  re[MU"tod,  the  constitutional  guar- 
^pt;)^  would  be  violated.    Can  it  be  said  that  the  cfiuMtitutioniil 
^^lisian  is  saved  by  rending  into  the  statutory'  duty  to  report 
m  proteetion  which  tlie  legislature  ban  not  expressed  ?     What 
coiifltitntion  promises  is  not  immunity  from  proseeution, 
immunity  from  Kelf-incrimination.    How  then  if  the  statute 
tnanding  the  report  sliould   at  the  same  time  promise  im- 
lity  from  prosecution?    It  may  then  be  urged  that  there  is 
longer  any  possible  criminal  case  as  to  which  the  person 
^'irting  could  be  nnid  tti  be  n  witness  against  himself. 

{64    ImmtLmty   from  proseciitioti.^rpon   this   point   the 

liti^  States  Supreme  Court  ha^  rencb»red  two  notable  de- 

jna.      Section    9    of    the    lnt*^rstate    Commerce    Act    pro- 

'the  i'laiui  that  any  testunoay  or  evidence  may  tend  to 

ite  the  party  giving  such  evidence  shall  not  excuse  nneh 

ntm  from  tt*Htifying;  but  sneh  evidence  or  testimony  shall 

be  used  against  such  person  on  the  trial  in  any  criminal 

ling/'     It  was  held  in  Counselman  v.  Hitchcock^"  that 

wan  not  an  adequate  protection  «incc  it  would  not  prevent 

ttse  of  the  testimony  to  Reareh  out  other  testimony  on  which 

'prwireution  and  conviction  might  Vie  based.^^     The  statute 


i6tftt«  V.  i>ttviit,  WH  Mo.  em, 

tZH  Mo,  58S. 
1 145  U.  a  MT. 


I'TBn  rI»ii  Emery -p  cHsie  107  Mam. 
\7'2,  Sc*!'  (Pij  xhv  otlmr  band  People?  V* 
KtjJly.  24  X.  Y:  74^  "  Ndther  Ihi^ 
law  oor  the  constitiitinti  U  sm  sw<bi- 

IriUBI    to    SiTtf^tl    til**   gUl tty    HA    tllC   ar* 

gumeiit  aiippfifn*«.     If  u  f»<Tifm  ran- 
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.  was  thereupon  amended  as  follows:  **But  no  x)er8on  shall  be 
prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter  or  thing  concerning  which 
he  may  testify,  or  produce  evidence,  documentary  or  other- 
wise, before  such  commission,  or  in  obedience  to  its  subpoena, 
or  the  subpoena  of  either  of  them,  or  in  any  such  case  or  pro- 
ceeding. "^^ 

In  Brown  v.  Walker^®  it  was  held  that  with  this  protection 
the  witness  might  be  compelled  to  testify.  Four  Justices  dis- 
sented on  the  ground  that  the  witness  was  still  exposed  to  dis- 
grace and  to  the  possibility  of  having  to  defend  himself  against 
the  prosecution  brought  notwithstanding  the  statute.  When 
we  consider  that  the  constitution  provides  merely  that  no  one 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself,  the  purpose  seems  clear  to  protect  from  punishment, 
and  absolute  security  from  pimishment  should  perhaps  be  re- 
garded as  sufficient  to  overcome  a  privilege  which,  too  liberally 
construed,  might  greatly  hamper  the  discovery  of  truth  in  ad- 
ministrative proceedings. 

§  65.    Obligation  to  report  subject  to  claim  of  priyilege.— 

The  analogy  between  compulsory  testimony  and  compulsory 
reports  is  obvious.  The  constitutional  protection  against  self- 
crimination  would  not  ordinarily  render  invalid  a  statute  im- 
posing an  obligation  to  report ;  for  the  presumption  is  that  the 
report  called  for  will  not  reveal  illegal  conduct.  If  a  party 
required  to  report  fears  that  his  report  will  make  him  liable  to 
prosecution,  it  will  be  incumbent  upon  him  to  claim  his  consti- 
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ae  tiirii*  imniuiiily  fnnn  prosecution  by  reason  of  anythini; 

ItHcloftt'd  by  the  report!  It  niay  be  contend ed  with  gr<*at  farcM? 

iiit  th*'  spirit  of  Hie  constitutional  elauMf  forbitlH  pxamlnation^ 

le  mA**  iibji»(!t  of  wbicli  ii^  to  compel  thi^  »d mission  of  ii1e«^a1 

^ndtiot,    Yt*t  such  a  requirement  has  been  Hustained  in  Illinois, 

Hi  ere  tht^  auti-trust  law  requires  of  corporations  statements 

jdrr  oalli  as  to  whether  they  are  parties  to  trusts,  ^ivin^  at 

the  »aitn»  time  the  necessary  RajaraDty  a{?ainst  prosecution.^^ 

^^        "   't  of  such  a  law  would  be  that  i*ver>'  corporation  may 

fti-  ue  law  wntli  impiijuty,  provided  it  is  willing  to  disclose 

nueh  violation.    The  pr4»hibition  of  the  law  woidd  thus  practi- 

iliy  be  ennfined  lo  si^eret  and  iindiselosi»d  coinhinations. 

An  act  requiring  all  printed  articles  which  lire  lilti'hms  to  In^ 

rneil  with  the  true  name  of  the  w^riter/^  but  containing  no 

II vision  cfiving  iannunity  from  proseeution,  is  prohahly  un- 

>n>itdutional  fn  ac*conlanci*  with  the  principles  above  set  forth, 

lile  an  act  rei|uirinK  all  articles  to  be  signed  would  be  iinob- 

^•tionab1e.»2 


•  Tooplc  V.  Butler  Street  Fomjdrir 

Iron  €0,   (UK).  2m   III  2.%,  66 

K,  340. 

•t  CAlifonuai  Penal  VmW,  |  ^'59. 

«  Mmf  mu  oifieer  ur  ftbart^holder  of 

nrporstloit  (h^  4*f>!ii|ielJf^il  to  fcstifj 

ritport^    utiil    the    eorpunifion    be 

4Vn  Aecmtiit  of  mutt  en  thus  <Iis- 

rtfn*ilf     A*   tlie   ^ureholtler   jmjs 

rt    nf   ttip   fine,    it   se^ms    that    it 

Lilil    W    titif'ocifidttitlciniil     tn    fitto 

f^r|«*r»tii*n.    It  WiiuM  nln*}  neem 

io  trvnt  irltv«*er  uw\  cor- 

ior    thin    ptirpose    as    *l\n- 

Pt*   If  A  *»oqMiratiiin  is  subjett  Ta 

nin»t   proiei^utintif    il    inust    h^ve 

ri«n4titul>onal  protecttrju  ftgainst 

f-rrifiutiiition^  thin  buwever  it  cnn 

fc  4tfJlf  io  tlio  per^ms  of  its  mem^ 

Ifcfrs;    the  iiji-nniumtitig 

I  tint    tliRn^fore    be    ira*h- 

tlttsm    pcTimn»    ntit     conncH'tei) 

tlk*   rirrfKimtion    in    mth^r    m- 

4ty,  Hoirtvifrt  mt^  In  Ue  Pooling 


Preigbta,  115  Fed.  Bep,  588,  con- 
tra:  *  *  Yun  lire  ulso  instructed  that 
tbid  art  of  Fpbrutti7  11 »  1S93,  does 
not  |»^rant  immunity  from  indict raent 
and  priJiWH-ution  to  a  eorpomtion 
*«VL»ii  t bough  its  nairers  or  a^eBts 
have  been  eonjpi?llett  to  appear  be- 
fore the  p^and  jurr  and  testify  to 
facts  which  would  lead  ta  lucHrai- 
nate  it,  or  produce  bookj  aad  papers 
of  the  corpora tioa  beariag  upan  the 
offense  of  which  it  is  eharg^d.  The 
i  mm  nil  it  J  of  the  statute  is  eonfined 
tij  the  witness  uho  gives  Ms  teati' 
monV)  belongs  onlj  to  him  person- 
ally, and  cannotp  in  the  nature  of 
the  thing,  be  extended  to  Inelude  the 
cor|>oradon  he  re [i resents.  There  is 
no  vicarioua  ininninitj  provided  for 
by  the*  stntutt\  atid  therefore*  the 
i^nrpijrjiti*m  i*arner  cannot  becom*^ 
immntir  through  the  gmc*e  of  the 
Hiaditiiry  pardon,'* 
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COMPULSORY  ASSOCIATION'S     §56-57. 

§  66.  Legislation  using  it  as  a  means  of  control.— Compul- 
sory association  is  a  characteristic  of  the  political  community, 
the  state  and  its  subdivisions.  It  is  also  resorted  to  as  a'  meas- 
ure of  police  legislation  in  the  case  of  certain  improvements 
(drainage  and  irrigation)  where  the  relative  position  of  several 
pieces  of  land  makes  joint  action  necessary  or  beneficial.*^  As 
a  means  of  police  control  compulsory  association  may  be  used 
to  secure  the  better  supervision  of  the  conduct  of  certain  forms 
of  business  which  are  subjected  to  regulation  in  the  public  in- 
terest. It  is  practically  immaterial  whether  all  the  persons 
engaged  in  the  business  are  forced  to  join  the  association  or  are 
made  members  of  it  by  act  of  law,  or  whether  an  association 
which  they  have  a  right  to  join  is  given  power  over  them,  for 
in  the  latter  case  they  are  members  at  all  events  for  the  purpose 
of  being  bound,  and  it  is  merely  optional  with  them  whether 
they  will  participate  in  the  exercise  of  the  association's  power. 

The  policy  of  compulsory  association  is  not  a  common  one 
in  this  country,  and  is  practically  confined  to  the  professions 
that  have  to  do  with  the  public  health  (medicine  and  surgery, 
dentistry,  pharmacy,  etc).  At  an  early  date  the  laws  of  New 
York  provided  that  every  physician  and  surgeon,  upon  pain  of 
forfeiting  his  license,  should  join  the  county  medical  society 
which  had  examining  powers  and  also  had  authority  to  bring 
charges  of  misconduct  and  to  suspend  a  physician  from  prac- 
tic<^  pending  their  determination  by  a  court.**^*  Under  the  pres- 
ent law  a  similar  policy  is  applied  conspicuously  to  the  business 
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for  i*H»m\  1 1  til  US  nppears  thai  thv  control  of  the  bu^mt'as  in 
vested  ill  an  pxtraordinary  cU^trree  in  the  persons  eiiga^eil  in 
that  !>UHinivs«  nm\  their  rrpreHimtatives. 

§  57*    Prindplea    applicable*^ The    following    obaervations 
mig^t'Ht  thi*mKelvt*M  with  reft^renrit  to  thif^  kind  of  legislation: 

The  (liitie«i  fit'  in^^nihershil*.  rspcciaHy  thr  duty  tn  submit  tn 
ihf  authority  *>f  tho  Hssoeiatioti,  depend  upon  the  partieipatiou 
in  ita  right»:  i.  e.,  every  duly  cpialified  pharmaeist  must  have 
IIhl*  right  tn  vote  for  the  meinhers  of  tlie  state  hoard.  Proiu 
thiii  it  follows  that  the  qualitieation  to  vote  shonid  not  be  deter- 
iiiin«K]  by  the  slafe  boanl  itself*  This^  however,  in  practioiillj^ 
the  ease  if  exehiMve  examining  and  lieensm^  powers  are 
granted  to  the  ntate  hoard.  In  the  profestsion^  of  meiUeine  anil 
ileiitistry  the  boardsi  wbiefi  examine  or  license  arc  appointed  by 
fhe  !*tate  n»t{euts»  ami  the  respeetive  aoeieties  have  nierely  a 
right  to  inahe  noniinations.  This  is  certainly  more  in  conforui- 
ity  to  eonatitutional  print-iple. 
kXiiere  are  stnin^  reanoTm  r>f  eons  tit  utional  poliey  H'/ainst 
iwin^j  the  police  power  of  the  state  in  the  matter  of  re^Htriet- 
Lnif  the  ri^'ht  U*  pursue  eallinjcs,  to  be  exereised  throuj^h  pro- 
fe<u*jfinal  assoeiation^i,  Kiiiet*  the  daii*?er  of  the  abuse  of  the 
power  f<ir  tlie  pnuuotion  of  elass  interests  is  thereby  increased. 
The  delegation  of  power  to  these  associations  should  therefore 
bi*  kepi  witliin  the  strietest  limits,  and  shouhl  nn  the  wholr 
be  eoutined  to  measures  rd'  adminiKtration  and  the  initiation 
of  legal  proeei*iUng8  for  the  enf*»reement  fif  the  law.  The  rij^ht 
to  praetiee  a  profesf^ion  and  the  resrulationn  under  whieh  it 
may  be  praetieeil  are  matters  of  .s title  pidiey  to  be  determined 
by  the  leiri^latnre  ttaelf,  since  they  affect  the  publie  at  large. 
From  this  |>oiut  of  view  the  powei*^  nf  the  Xew  York  j^tate 
lH»ard  ol'  plmrmacy  eannrtt  bi»  n^uarded  t*tht^rwise  than  as  ex* 

[<*^«Bive 

It  IK  itij^'ojlieaot  that  io  Nfw  York  the  fjcnviTS  of  medieal  and 
dental  societies  have  gradually  been  redneed  until  praetieally 

l4*v^r>'  compulsory  power  fa  exereised  under  ^jflie.ial  respon- 
aibility  and  subject  to  the  eontrol  of  the  ?itate  reirents.  This 
i»  «U  thfr*  more  noteworthy  as  New  York   etdi.sti*  the  aid  of 

[|irivate  corporations*  for  the  performance  of  public  fimctiona 

[to  ;  e  extent  tlian  many  other  stateH. 

1 .  ^•tion  of  compulsory  association  as  a  means  of  police 

|f*nntrnl  f«e<i*mH  to  demand  the  observance  of  the  following  prin- 

[ctplei*: 
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The  association  should  be  organised  in  such  a  way  that  all 
those  who  may  come  under  its  control  have  rights  of  active 
membership  in  it. 

The  power  to  determine  the  necessary  qualification  for  admis- 
sion to  membership  should  not  be  vested  in  the  association 
itself  or  in  its  representatives. 

The  association  should  not  be  vested  with  legislative  powers 
beyond  the  making  of  by-laws  for  the  management  of  its  own 
aflfairs. 

The  powers  of  the  association  should  be  strictly  confined  to 
the  administrative  management  of  those  interests  of  the  busi- 
ness in  which  joint  and  uniform  action  is  a  legitimate  public 
concern. 

The  policy  of  compulsory  association  should  not  be  applied 
to  callings,  the  pursuit  of  which  is  a  common  right  and  not  de- 
pendent upon  license.^" 

PROHIBITION.***     §  58-62. 

§  58.  Meaning  of  prohibition.— By  prohibition  is  under- 
stood that  legislative  policy  which  renders  illegal  some  entire 
sphere  of  action  or  business,  and  not  merely  some  particular 
mode  or  form  of  it,  or  merely  its  exercise  at  a  particular  time 
or  in  a  particular  place,  so  that  it  would  still  be  possible  to 
(»ngage  in  the  same  pursuit  by  an  accommodation  to  legal  re- 
quirements. With  reference  to  any  particular  subject-matter 
therefore  partial  prohibition  constitutes  regulation.'*®  Prohi- 
bition is  of  special  constitutional  interest  only  where  it  is  not 
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>liUible  use.     Where  iirohibilivju  readers  illegal  the  use  of 
jperty  already    aciiuired,  and    that    property  La    adapted 
rimarily  <*r  exehisively  to  the  use  no  forbidden,  there  is  a 
practieal  deprivation  of  property/*** 

III   the  appHcatiou   of  const itutioual   principles   the   courts 
^oiild   regard   subHtance  and   not   form,  and   it  is  therefore 
hnrssary  and  pruiJer  to  consider  the  natural  and  intended  ef- 
rt  cif  restrictive  measures^  in  order  to  determine  whether  they 
LiRtitute  regulation  or  prohibition.    To  allow  some  activity  or 
l^ini'S8  only  under  eunditi(His  K<i  burdeusonxe  that  it  will  be 
?vilably  surrendered  or  abandoned,  is  virtually  to  prohibit  it. 
\  Such  n  virtual  [jrobibition  iiiny  result  fnnii  exeesiiive  taxation 
liceniie  fees/*^     Tlmt  the  number  of  dealei's  will  be  redueed 
Khntting  out  those  who  are  irresponsible  will  not  make  tJie 
^gulatiou  prohibitive ;  but  if  the  exactioti  is  so  large  as  tu  be 
parly   ineonBistent   with    the  profitable   carrying  on  of  the 
i!$ttie!Ls  in  question  in  any  foriiK  it  e< institutes  pruhiliition. 
Prohibition  can  also  be  aeeonipliHhed  by  l>nrdenso!ne  regula- 
inn  nt  other  than  a  finaneial   eharaeter.     The  clearest  ilhui- 
tratiou  of  this  is  given  by  the  statutes  requiring  oleomargarine 
be  cohered  pink.     If  eonrts  say  that  th<*  legislature  is  the 
kle  judge  of  the  propriety  of  ji  regulation  of  this  character, 
ley  »imply  niir render  their  power  to  eontrol  the  validity  of 
risitttion.^-     The   L'nited  States  Supreme  Court  sufficiently" 
iaraeteriMefi  auch  regulation  when  it  says  *4o  color  the  Huh- 
met*  a*  provided   for  in   the  statute   naturally  excites   uud 
F'ngthens  a  repugnance  up  to  the  point  of  a  positive  and 
Koliite  refusal  to  purchase  the  article  at  any  price.  The  direct 
d  neeeasary  result  of  a  statute  must  be  taken  into  considera- 
[»n  when  deciding  as  to  its  validity,  even  if  that  result  is  not 
so  many  words  either  enacted  or  distinctly  provided  for.    In 
ttevi?r  langtinge  a  stntute  may  he  framefl,  it*i  purpose  must 
determined  by  its  natural  and  rcflsonable  effect*     ^VJt hough 
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under  the  wording  of  the  statute  the  importer  is  permitted  to 
8ell  oleomargarine  freely  and  to  any  extent  provided  he  colors 
it  pinky  yet  the  permission  to  sell  when  accompanied  by  the 
imposition  of  a  condition  which  if  complied  with  will  effectu- 
ally prevent  any  sale  amounts  in  law  to  a  prohibition."** 

§  59.  What  kinds  of  business  may  be  prohibited— LoUeries, 
speculation,  liquor.— The  various  instances  of  prohibitory 
legislation  w411  be  discussed  fully  in  their  proper  places.**  The 
correct  constitutional  principle  seems  to  be  that  a  business 
serving  valuable  economic  or  social  purposes  may  not  be  en- 
tirely prohibited,  because  it  is  attended  with  danger  or  liable 
to  abuse,  but  that  the  policy  of  prohibition  may  be  sustained, 
if  the  business  exists  only  for  the  gratification  of  pleasure,  or 
has  otherwise  no  legitimate  function.'^^ 

Thus  the  prohibition  of  lotteries  is  not  questioned,  and  the 
constitutionality  of  prohibitory  liquor  legislation  is  now  gen- 
erally conceded,  there  being  only  one  case  in  which  it  was 
directly  denied.^® 

But  dealings  in  stocks  and  produce,  even  for  future  delivery, 
though  extensively  used  for  gambling  purposes,  are  allowed 
since  they  are  of  great  economic  value  and  importance.  The 
prohibition  of  bucket  shops  is  directed  exclusively  against  ficti- 
tious transactions.^^  The  provision  of  the  constitution  of  Cali- 
fornia apparently  directed  against  all  transactions  in  stock  to 
be  delivered  at  a  future  day  has  been  interpreted  by  the  courts 
so  as  not  to  affect  legitimate  transactions.*^  It  is  true  that  a 
statute  of  Illinois  has  been  sustained  forbidding  all  contracts 
^tions  in  uny  kuul  of  ec>miiiadities;^^  but  the  kjjlli' 
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til  Uiere  is  no  doubt  thai  tliai^  exceptions  are  eoustitutiousill^^ 
liiired.**'* 

fSW.  Trading  Stamp  Business.*^  —  The  prohibition  of  the 
ftdini^  stamp  baninesM  has  bi^t'u  deelarpd  uneotistitiiti(»nal  in 
i4t*veral  statejt,^-  Init  Ims  been  sujitaiuc^d  in  the  District  of  Co- 
Inmbia  a«  involving  an  element  of  gambling, "^^  and  in  Massa- 
chusetts in  so  far  as  it  appeals  to  the  tjjambling  instinct,  but 
not  otherwise.'**  It  is  difficult  to  see  hti%v  the  business  ean  be 
Bfeeated  as  a  form  of  gambling:,  but  it  may  be  coiiceded  that  it 
Ifervi^s  no  useful  purpose :  and  if  it  is  conducted  so  as  to  defraud 
the  pub!i^^  the  policy  of  prohibition  must  be  placed  upon  that 
basis.  The  argument  against  the  validity  of  its  prohibition 
fircH*eedi<  upon  the  gronnd  that  the  business  furnishes  a  legiti- 
mate device  to  attract  custom,  and  that  the  hostile  legislation 
In  morely  protection  against  competition— a  purpose  for  which 
police  power  caimot  be  exercised, 

f  g  61.  Ticket  Brokerage/*-^— The  prohibition  of  ticket  broker- 
tan  ti-sca  I  per  s  legislation)  has  been  upheld  in  Illinois,  Indi- 
rennsyivftuin*  and  Minnesota,  and  has  been  declared 
astilntional  in  New  York  and  Texas.**"  The  legislation 
undoidHediy  in  fended  as  a  protection  against  fraud;  but 
none  of  the  decisions  can  be  taken  as  a  clear  adjudication  either 
that  the  danger  of  fraud  may,  lu*  that  it  may  not,  be  met  by 
the  absolute  prohibition  of  the  business.     In  Illinois  the  pro- 

thitjon  was  sustained  on  the  groimd  that  the  sale  of  tickets 
i«  merely  an  incident  to  a  business  affected  with  a  public 
interest,  and  therefore  subject  to  the  like  ample  legislative 
Intnd  as  the  latter.  In  New  York  the  earlier  statute  was  held 
valid  because  it  in  effect  granted  a  monopoly,  in  Texas,  be- 
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cause  it  vested  the  railroad  companies  with  dispensing  powers.*^ 
The  Texas  court  seems  to  regard  prohibition  in  this  matter 
otherwise  as  lawful;  the  Indiana  court  quotas  ** without  in  any 
wise  endorsing"  from  counsel's  brief  to  the  effect  that  the 
legislature  may  strike  at  a  business  giving  rise  to  extensive 
frauds  by  prohibiting  it  altogether ;  on  the  other  hand  the  New 
York  court  says  that  while  stringent  rules  may  be  enacted  to 
punish  those  who  are  guilty  of  dishonest  practices,  it  is  beyond 
the  legislative  power  to  cut  up,  root  and  branch,"  a  business 
that  mrfy  be  honestly  conducted  to  the  convenience  of  the  pub- 
lic and  the  profit  of  the  persons  engaged  in  it. 

§  62.  Oleomargarine  legislation.^^^— The  most  conspicuous 
instance  of  the  prohibition  of  a  useful  industry  is  to  be  found 
in  the  legislation  against  oleomargarine.  Statutes  forbidding 
the  manufacture  and  sale  of  any  article  made  of  oleaginous 
substance  or  compound  other  than  milk  or  cream,  designed  to 
take  the  place  of  butter,  have  been  upheld  in  several  states, 
including  Pennsylvania,*^-*  Maryland/*'  and  Minnesota,** 
and  the  Pennsylvania  decision  has  been  confirmed  by  the  Su- 
preme Court  of  the  United  States."-  But  the  Supreme  Court 
in  subsequently  declaring  the  prohibition  invalid  for  purposes 
of  interstate  commerce"'^  has  cast  considerable  doubt  upon  the 
soundness  of  its  earlier  ruling,  and  the  statutes  in  question 
having  been  repealed,  no  state  at  present  adheres  to  the  policy 
of  prohibition.  The  development  of  the  law  has  thus  vindi- 
cated the  position  assumed  by  the  Court  of  Appeals  of  New 
York,  which  in  declaring  the  prohibition  invalid,  said:    "Who 

ill  havL^  tilt*  temurity  U*  say  tliat  tiiesi'  constitutional 
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bibition  of  the  manufacture  of  oleamargarine  in  semblance  of 
yeU**w  butter  m  uniformly  upheld  and  is  eoncrded  by  the 
Hupretiie  Court  of  the  United  States  to  be  a  legitimtite  police 
ijit*si!<ure  thouj^h  affecting  interstate  com  me  ret*  J  ^  This  pro- 
hibition, it  will  be  observed,  leaven  the  industry  intact,  and 
slrtkeH  merely  at  a  practice  mit  essential  to  iL 

Binei^  the  repeal  of  the  prohibitory  oleomargarine  legislation 
tbe  |vre|M>jidrninee  of  Vtfal  opinitJii  niu\  praetici*  sfems  to  bo 
^against  the  prohibition  of  useful  ft)rins  of  industry  and  business 
s^imply  because  there  is  a  liability  tu  the  perpetration  of  frautL 
The  (binbts  eoneerning  the  validity  of  this  kind  of  prohibitory 
It'^lfislnti*!!!  are  strengthened  by  the  faet  that  it  is  irenerally  used 
for  the  protection  of  rival  industries. 

Even  the  da  Hirer  to  health  or  safety  should  not  justify  the 
ii>hlte  prohi!)ition  of  a  useful  industry  or  praetiee  wliere  the 
danger  can  be  dealt  with  by  regulation,  and  this  principle  has 
hf»#*n   enforced    against   the   esereise   of  mnniei{ml   ordinance 

THR  PRTNCTPLE  OF  BEASOiXABLENESSJ^ 


$  63.  It  IB  a  well  established  principle  that  numicipal  police 
firtlitiancea,  like  all  other  numicipal  ordinances,  must  be  rca- 
ficmahle  in  order  to  be  lawfulJ**  The  Supreme  C<mrt  of  the 
rniteti  States  ha»  declared  it  to  be  nn  ancient  jurisdiction  of 
judicial  tribunals  to  pronounce  upon  the  reasouablene»s  and 
poniMMpient  validity  of  the  bye-laws  of  inferior  municipal 
iKidii'Si/**  the  *' inferior  municipal  body''  in  the  case  cited  being 
the  Hoard  of  Supervisors  of  the  County  of  San  Francisco.  It 
iai  possible  to  say  that  there  is  implied  in  every  delegation  of 
powt*r  to  a  numicipal  corporation  a  condition  that  the  power 
tiittst  be  exercised  reasonably »  and  that  therefore  every  unrea- 
iQiinable  orditiance  is  ultra  vires*  and  the  court,  in  treating  it 
AS  null  and  void»  merely  enforces  the  legislative  will  and  prin- 
fipte?<  of  policy  end>odied  in  it. 

If  the  courts  undeHnke  tr>  declare  n  statute  void  on  the 
Ifrciund  that  it  is  unreasonable,  they  nnist  assume  the  existence 
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of  a  standard  of  reasonableness  which  is  above  legislative 
policy.  Do  our  constitutions  embody  such  a  standard  of  rea- 
sonableness ? 

In  discussing  this  question  we  may  safely  discard  all  argu- 
ments drawn  from  the  assumption  that  unreasonable  means 
absurd  or  plainly  arbitrary;  statutes  which  deserve  that  desig- 
nation are  not  much  more  apt  to  occur  than  judicial  decisions 
of  the  like  character.*^^^ 

If  on  the  other  hand  reasonable  is  understood  to  mean  well 
adapted  to  the  end  in  view,  there  is  practically  no  judicial 
claim  to  control  the  judgment  of  the  legislature  of  what  is  rea- 
sonable. The  courts  are  certaii^ly  emphatic  in  their  assertion 
that  they  have  nothing  to  do  with  the  wisdom  or  expediency 
of  legislative  measures. 

The  question  of  judicial  pow<»r  practically  confines  itself  to 
a  third  meaning  of  reasonableness,  luimely  moderation  and  pro- 
portionateness  of  means  to  ends.  The  earlier  attitude  of  the 
courts  seems  to  have  been  that  if  it  was  acknowledged  that  a 
condition  consisted  for  legislative  action,  the  legislature  was 
sole  and  conclusive  judge  (under  sjx'cific  constitutional  limita- 
tions) to  what  degree  its  power  should  he  exercised.  So  it  was 
said  in  Hrown  v.  ^laryland  :"**  * 'Questions  of  power  do  not 
depend  upon  the  degree  to  which  it  may  be  exercised.  If  it 
may  be  exercised  at  all^it  must  ])e  exercised  at  the  will  of  those 
in  whose  hands  it  is  placed."  This  decision  related  to  the  tax- 
ing i)Ower:  but  similar  expressions  are  used  with  reference  to 
the  i)olice  power.  So  in  the  matter  of  the  regulation  of  charges: 
**\Ve  know  that  this  is  a  power  which  may  be  abused;  but  that 
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[jiiiittee,  will  Dot  remain  iu  operation  for  luiy  length  of  time;  but 

[cotirtJi  httvc  no  aut}iority  to  tlvelare  it  void  merrly  because  it 

b£g0t  measure  up  to  their  ideas  of  abBtraet  justice/**"* 

rtili%  however,  at  I  he  pn*sent  day,  au  unlimited  extent 
c»f  legislative  jKJwer  in  tbin  direetioti  is  aftsumed  only  for  pur- 
mosei*  of  nri^uiHi'iit,  n  UMaleraft*  exereise  uf  pttwer  being  heUl 
[%*ojd  on  the  uround  ttmt  if  conceck^d  it  mijrht  be  carried  to  ex- 
pensive lengthn.    80  in  the  ease  iu  wbieh  the  t1a|,^  h^jjinlation  of 
|IlIino]H  WHS  declared  uncnuMtituliorial,  one  of  the  arinouenta 
fTelieci  n|K>D  by  the  eourt  was  that  if  the  legislature  ini^'ht  pro- 
hibit the  tise  of  the  t]ng  for  tuie  puri>o.se,  it  mi^ht  forbid  it  for 
l^iill  purposes,*^^  an  artfunient  whieh  loses  all  foree  if  the  tsourti* 
control  the  degree  to  wliirh  a  [jowpr  nuiy  be  exereised. 

The  Supreifie  Court  nf  IDnioiJ^  had  ansertrd  the  rijfht  to  eon- 
trol  the  proportionatenes-H  of  means  to  emls  very  strongly, 
rhen  in  annullini^^  an  ordinance  retpiiring  railroad  companies 
teep  tiatjin**n  at  every  railroatl  erossin^*  it  saitl  that  it  would 
It  the  ((uestioii  as  if  the  eity  had  all  the  powers  which  the 
state  has  for  the  widfare  of  the  peoph%  implying''  that  a  similar 
Ktiitnte  would  have  beeu  declared  void  for  unreasonableness.*** 
Other  lead  in  1^  iH>urtH  havt*  stated  yt'^ry  distinctly  that  reaHi>n- 
iblrueHK  is  (ine  nf  Ih**  inheri*nt  limitations  of  the  police  power; 
m  the  S  u  [  I  re  uio  C<i  u  r  t  of  M  a  ssa  r  h  u  h(  *  1 1  s :  *  *  I>  i  ff  e  r  **  1 1  e  e  o  f  il  e  gr  et* 
otie  of  the  disti  net  ions  hy  which  the  right  of  the  h*gislaturc 
jko  exercise  the  police  power  must  he  tletermined.  Scune  small 
limiTations  of  |>reviously  existin^^  rights  incident  to  property 
cnay  be  imposed  for  the  sake  of  preventing  a  manifest  evil. 
Il^arger  ones  could  not  be  without  the  exereis**  of  the  ri^ht  of 
^eminent  domain.******  and  the  Supn*mc  Ctuirt  op  the  fnited 
State**:  *'A  statute  or  a  regulation  provided  for  therein,  is 
Frei|urntly  valid,  or  the  n* verse,  accord iiig  as  the  fact  may  be. 
rhctber  it  is  a  reasonable  or  an  uureasomible  exercise  of  I  eg!  di- 
lutive power  over  the  subject  matter  iuvfjlved,  and  in  many 
iim^Htions  ftf  degree  are  the  controlling  one«  by  which 
iletermine  the  validity,  or  the  reverse,  of  legklative  ae- 
ion/****  ami  in  Plessy  v.  FVrgnson,*'*  in  answer  lo  the  conten- 
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tion  that  the  principle  of  separation  might  be  carried  to  the 
length  of  assigning  to  black  and  white  different  quarters  of  the 
city  for  living  or  different  sides  of  the  street  for  walking,  the 
Supreme  Court  said:  **The  reply  to  all  this  is,  that  every 
exercise  of  the  police  power  must  be  reasonable. ' '  And  in  the 
matter  of  the  regulation  of  charges,  the  Supreme  Court  has  en- 
tirely abandoned  the  attitude  expressed  in  Munn  v.  Illinois 
that  the  remedy  for  an  abuse  of  the  power  must  be  sought  at 
the  polls  and  not  in  the  courts.  After  declaring  in  the  Railroad 
Commission  cases,**^  that  the  power  to  regulate  is  not  a  power 
to  destroy,  the  court,  in  Reagan  v.  Farmer's  Loan  &  Trust  Co.*^ 
said  distinctly :  **  There  can  be  no  doubt  of  the  power  and  duty 
fof  the  courts]  to  inquire  whether  a  body  of  rates  imposed  by 
a  legislature  or  a  commission  is  unjust  and  unreasonable,  and 
such  as  to  work  a  practical  destruction  of  rights  of  property, 
and  if  found  so  to  be,  to  restrain  its  operation."  In  Covington 
&c.  Turnpike  Road  v.  Sandford,^^  the  power  of  the  court 
to  inquire  into  the  reasonableness  of  a  legislative  rate  was  re- 
garded as  established  beyond  question,  and  in  Lake  Shore  and 
.Michigan  Southern  R.  R.  Co.  v.  Smith^^  j^  YRte  fixed  by  statute 
was  held  to  be  unconstitutional. 

Effective  judicial  limitations  of  the  police  power  would  be 
impossible,  if  the  legislature  were  the  sole  judge  of  the  neces- 
sity of  the  measures  it  enacted.  The  only  question  a  court 
could  then  ask  in  dealing  with  police  legislation,  would  be: 
does  a  condition  exist  which  justifies  any  legislative  action? 
Hut  the  maintenance  of  private  rights  under  the  requirements 
of  the  public  welfare  is  a  question  of  proportionateness  of 
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forms  of  control  that  cannot  become  unreasonable  by  an  ex- 
cess of  degree ;  and  there  are  many  cases  where  no  other  prin- 
ciple of  limitation  is  discoverable  than  that  of  reasonableness, 
so  in  legislation  fixing  hours  of  labor,  or  requiring  improve- 
ments or  arrangements  for  public  convenience  on  the  part  of 
public  service  companies.*^ 

The  question  of  reasonableness  usually  resolves  itself  into 
this:  is  regulation  carried  to  the  point  where  it  becomes  pro- 
hibition, destruction,  or  confiscation?  The  effect  of  carrying 
police  legislation  to  that  point  will  be  discussed  in  connection 
with  the  particular  cases  in  which  the  question  has  practically 
arisen. 

»3  Common  law  na  well  as  statu-  ever  cost. ' '  People  v.  N.  Y.  Central 
tory  obligations  are  subject  to  this  &  H.  R.  R.  Co.,  28  Hun  543 ;  see  also 
condition  of  reasonableness.  Thus,  Savannah  &c.  Canal  Co.  v.  Shuman, 
if  a  public  service  company  is  re-  91  Ga.  400.  But  the  law  cannot  re- 
quired to  maintain  its  service,  it  quire  a  corporation  to  keep  its 
should  be  enabled  by  the  state  to  do  charges  at  figures  which  are  perma- 
so  on  terms  not  ruinous  to  its  busi-  ncntly  unprofitable;  see  §§  548-554, 
ness.  It  has  been  said  ''the  duties  infra. 
imposed  must  be  discharged  at  what- 


CHAPTER  m. 
THE  FEDEBAL  GOVERNMENT  AND  THE  POUOE  POWER. 

§  64.  Police  power  in  a  federal  state.^In  the  distribution 
of  governmental  powers  under  the  federal  constitution,  the 
bulk  of  the  police  power  remains  with  the  states.  The  framers 
of  the  constitution  of  the  United  States  proceeded  upon  the 
principle  that  the  restrictive  control  and  care  of  social  and 
economic  interests  should  be  left  with  the  member  states  ex- 
cept where  diversity  of  regulation  would  be  an  impediment  to 
national  development.  In  Germany  and  Switzerland,  the 
greater  compactness  of  territory  and  the  closer  connection 
between  the  different  parts  of  the  federation  at  the  time  of  the 
adoption  of  their  respective  constitutions  required  and  justi- 
fied greater  consolidation  and  control.  Thus  in  Grermany  the 
empire  has  power  to  legislate  in  matters  of  trade  and  has 
enacted  an  ela])orate  trade  code  establishing  the  principle  of 
the  fredom  of  trade  and  containing  a  considerable  amount  of 
protective  labor  legislatioil,  and  the  Swiss  constitution  guaran- 
tees the  most  imporhmt  social  and  political  rights  (freedom  of 
religion,  of  sp(»ech  and  press,  of  associations,  right  of  settle- 
ment, right  to  free  ami  non-sectarian  education,  secrecy  of  the 
mails,  exemption  from  imprisonment  for  debt  and  from  corpo- 
ral punishment)  against  the  action  ot  the  cantons,  while  the 
United  States  prot(»cts  simihir  rights  and  immtinitiea  only 
against  federal  legislation,  leaving  the  states  ^e. 
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promotion  of  the  internal  public  welfare  is  that  of  refrulating 
comnieree  with  foreign  nations  aiul^Jimoinj?  the  states.  The 
power  to  regulate  commerce  inciutles  the  i>()wer  to  prohibit 
and  suppress  objectionable  forms  of  traffic.^  Under  this  power 
Congress  has  also  legislate  regarding  shipping  and  navigation, 
interstate  common  carriers,  and  combinations  in  restraint  of 
trade.  A  combination  of  the  power  over  foreign  commerce 
and  the  taxing  power  is  found  in  the  tariff  legislation  of  t\w 
Ignited  States,  while  the  contract  labor  law  of  1885,  the  immi- 
gration law  of  1903,  and  the  legislation  excluding  vessels 
built  abroad  or  owned  by  non-residents  from  American  regis- 
try and  from  the  coasting  trader  should  be  assigned  to  the 
power  of  territorial  sovereignty. 

The  power  over  coinage  and  over  weights  and  measures  has 
been  expressly  conferred,  but  the  latter  has  not  been  exercised. 
In  a  sense  the  power  to  legislate  regarding  bankruptcies,  and 
patents  and  copyrights,  may  be  assigntnl  to  the  internal  police.^ 
Certain  forms  of  business  are  dealt  with  in  the  exercise  of  the 
taxing  power  so  the  sale  of  liquor  and  of  oleomargarine.  The 
control  of  jx^st  offices  and  post  roads,  intrinsically  a  corporate 
power,  is  used  for  the  supi>r(»ssion  of  lotteries  and  of  obscene 
and  fraudulent  matter,  i^y  virtue*  of  its  general  sovereignty 
the  United  States  may  tak(»  such  measures  as  are  necessary  to 
insure  peace  and  order  in  the  performance  of  any  of  its  func- 
tions.'^ 

§  66.  Commerce  and  Navis^tion.*  — In  view  of  all  this  legis- 
lation, it  is  impossible  to  deny  that  the  federal  government 
exercises  a  considerable*  police  j)(>wer  of  its  own.  This  [jolicc 
power  rests  chiefly  upon  the  constitutional  [)ower  to  regulate 
commerce  among  the  states  and  with  fonMgn  nations,  but  not 
exclusiyely  .so.  Thus  tin*  control  over  navigation  is  based  upon 
the  grant  of  admiralty  and  maritime  jurisdiction  and  applies 
to  vessels  sailing  between  two  ports  of  tht»  same  stat(».''  It  has 
been  said  that  a  ship  sailing  from  San  Francisco  to  San  Dieg<j 
enters  upon  a  navigation,  and  therefon*  upcm  a  conmierce, 
neces.sarily  connected  with  other  nations;  **she  was  navigating 
with  them  [the  vessels  of  other  nations],  and  consequently 
with  them  was  engaged  in  commerce."'^    Hut  whili*  thus  strain- 

»  Ix>tteiy  Case,  188  t'.  S.  :V2\.  *  S«v  §§  341,  342,  407. 

5  Rev.  Stat.  Title  48.  'In  ro  Oarnptt,  141  U.  8.  1. 

3  Ex  parte  Siebold,  100  U.  8.  371 ;  «  Lonl    v.   Steamship   Co.,   lOJ   U. 

lu  re  TH^bs,  loH  V.  S.  .'?64.  S    541. 
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ing  the  sense  of  the  commerce  clause,  the  decision  clearly  inti- 
mates that  navigation  of  the  high  seas  must  be  subject  to 
federal  law  because  it  is  national  or  international  in  character, 
and  we  may  say,  according  to  the  language  of  Justice  Wood- 
bury in  the  Passenger  Cases,  that  **the  police  of  the  ocean  be- 
long to  Congress.""  It  must  now  also  be  regarded  as  firmly 
established  that  the  power  over  commerce,  while  primarily  in- 
tended to  be  exercised  in  behalf  of  economic  interests,  may 
be  used  for  the  protection  of  safety,  order  and  morals.®  This 
seems  to  have  been  doubted  formerly,  for  it  is  said  that  when 
the  general  government  prohibited  the  import  of  obscene  prints 
in  the  tariff  of  1842,  it  was  a  novelty,  and  was  considered  by 
some  more  properly  to  be  left  to  the  states.® 

§  67.  Indians  and  territories.— The  United  States  has  exer- 
cised an^^mple  police  power  over  Indians  partly  under  the 
commerce  clause  of  the  constitution,*^  partly  under  the  power 
to  make  regulations  for  the  government  of  territories,  partly 
luider  reservation  of  national  control  of  Indian  lands  contained 
in  the  acts  enabling  territories  to  become  states.  The  United 
States  is  vested  by  the  constitution  with  the  fullest  police 
power  over  territories,  and  with  regard  to  Alaska  this  power 
has  been  exercised  to  a  considerable  extent.  With  regard  to 
other  organized  territories,  the  policy  of  the  government  has 
always  been  to  leave  the  internal  police  entirely  to  the  territo- 
rial legislatures,  the  only  notable  exception  being  the  legisla-, 
tion  for  the  suppression  of  polygamy.  In  the  District  of  Co-i 
himbia,  Congress  performs  all  functions  of  state  and  local 


\m 


PEDKHAL  liOVERNMKNT. 


R    eOXTBOL  OVER  STATE   POLICE   POWEK.     §68  85. 

^__    The   purely   rL\strielivL'  or  negative   iutliumce   of  the 

tli^nil  t<MinHtitiitioii  upon  the  potiee  power  of  the*  statos  i» 

raor^^  iiiipfvrtniit  tlnni  the  jviKitlvi^  polieo  lejri^tiiiion  of  Conj^ress. 

.   <lehWr;iti*  purpose  tt»  pluce  tin*  state  police  power  uihier 

rdirrnl  eoiitri^l  eim  hanllj  be  attributed  to  Iho  framera  of  the 

hiiiHtitntitin,      The    [i rob ii>it ions    upon  Mate    legiHlatiou    eon- 

lunetl  in  the  original  ^oiistitntion  are  t\ j re e tg d  a gtjJTj^t  iiiv&- 

of  ^vejiled  riglils^  hv  jiit^^iai!tij^<,^  stalutj^s;*^  the  first  ten 

-i'*n|j^  apply  only  to  th<^  federal  ^povernnieiit  itself;  the 

Mfh  aint^iidnK^nt  inter  ft*  r  eiT  v  1 1  a  1 1  y  with  TTi  e  poliee  power 

if  the  iit«tc«^  but  oidy  as  to  tH»*  specific  tnHtit 1 1 1 it>n  ofjjbi vr ry „ 

1i€'   fourteenth   amendment  and   the  eonunoree  elause  are  at 

(>r»*j<«'nt  ehlt?Hy  ri*Hed  npou  as  eheek^  upon  the  poliee  powt^r. 

ilf  I  hi?  at«te«, 

I.     THE  FOrRTKENTll    AMENDMENT, 

§  60-— The  fourteenth  amendment,  guaranteeing  due  procens 

if  law  and  the  e*pial  proii*etion  of  the  laws,  m  capable  of  nti 

il4*riiret«tion  Ku*»j*^eliu^  all  state  leiri.slatitm  to  n  federal  eon- 

il  nearly  equal  in  scope  to  that  now  exercised  by  the  state 

liMirls  and.  of  eourj^e,  superior  to  the  latter     The  view  ex* 

irefwt^d  in  the  Slauffhtrr  lloiLse  Caries  that  the  chief  appliea- 

liiti  of  tliia  clause  would  he  found  in  the  protection  of  the 

^•*uro,  han  praetic^ally  l»e<^n  ahantbinrd.    In  thi*  various  railroad 

it**  trpbQH  the  Supreme  Court  has  uHcd  the  fourteenth  anient 

lent  to  routroi  tbt*  police  power  of  the  state,  if  not  as  to 

'     of  its  exereif?e,  yi*t   as  to   the   extenlTof  permissible 
ut ;  in  several  other  eases  the  equality  clau^^e  has  been 
bjute  the  irrounfi    for    declaring    lep:isUitian,    discriminating 
'   idai«»e»i  Ilf  corporations  or  of  ImRiness.  to  h*'  unconsti- 
.1.     It  !«  moreover  a  most  si^nitieant  fjict  that  there  h 
inlly  any  iioportant  police  legislation  whlcti  is  not  questioned 
irt  as  violntin}!:  the  Pourteenth  Amendment. 
:    ,,  ^'ourt  entertainn  sticb  jtirimdiction  and   ex* 

iini<«  the  nierita  of  the  claim.     It  i^  true  that  the  Bnpreme 
Pourt   ha*5   l  \   in   eases  eotninir   from  the  state  courts, 

lihehJ  the  -  attacked,  and  hjis  taken  on  the  whole  the 

niton  that  the  judi^ment  of  the  state  legislature  as  to  the 


Dad  I 
nd-  / 
the/ 


J,  •«  pctfi  ttuei0  lawB^  law*  itn- 


pairini;  the  uhliunlioT*   or  eontrartu* 
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requirements  of  the  public  welfare  will  be  taken  as  conclusive 
against  the  claim  of  liberty,  property  or  equality*  In  this  its 
attitude  differs  not  only  from  that  of  the  state  courts,  but  also 
from  its  own  attitude  toward  state  legislation  where  it  is  im- 
peached on  the  ground  of  its  interfering  with  the  freedom  of 
commerce.  The  same  legislation  has  been  upheld  as  an  exer- 
cise of  the  domestic  police  power  which  has  been  condemned 
as  interfering  with  the  freedom  of  commerce.^'*  The  commerce 
clause  is  therefore  now  used  as  the  principal  check  upon  the 
police  power  of  the  states.  Its  operation  is  of  such  importance, 
as  to  recpiire  a  separate  examination.  It  will,  however,  be 
noted  that  it  is  framed  as  a  power  of  positive  legislation,  and 
not  as  a  restraint  ui>on  the  states,  specific  restraints  upon  the 
states  being  found  in  the  prohibition  of  duties  upon  exports 
and  imports.  By  interpreting  the  federal  power  as  exclusive,^* 
the  Supreme  Court  has  made  it  possible  to  annul  state  legisla- 
tion relating  to  commerce,  and  has  established  freedom  of 
commerce  throughout  the  I'nion  without  the  aid  of  congres- 
sional legislation  to  that  effect.  **The  con.stitution  does  not 
provide  that  interstate  commerce  shall  be  free,  but  by  the 
grant  of  this  exclusive  power  to  n^gulate  it,  it  was  left  free 
except  as  Congress  might  impose  restraints."^'*  The  result  is 
in  accordance  with  the  principle  of  federal  governmept  which 
brings  about  an  enlargement  of  liberty  with  a  consolidation  of 
political  power  over  formerly  distinct  communities. 

2.     THE  ('0MMP:R(;K  CLAUSE.     8  70-85, 
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catu&isli^iit  with  Ihe  frt?edom  of  cammeri'e  ov  with  Ike  federal 

rer  of  rr^gulatiiig    coinmeree,    mny    br    (iivitUMl    into    two 

est:   measures  of  revenue   wad   iiieasures  of  paUce,    8onie 

•if    Ibf?    subtlest    clistinetiotis    have    been    made    by    the    Su^ 

|iri*iiii*  Cdurt  witb  re^Mnl  in  Iho  f<irjijer  elan**,  and  they  will 

I  be  referred  to  only  ineideu  tally  ia  this  eoiineclion,  since  queg- 
lionK  of  thi*  tnxiug  power  are  distLnct  from  thoHe  of  the  poliee 
power,  A3  for  measures  of  poliee,  the  folhiwin^  are  the  prin 
cipal  itubjeets,  whieh-have  come  before  the  8u[jreHit'  Court: 
imiuigration,  navigation,  nai-igable  w*aterft  and  bridgfea,  rail- 
feteds»  eeriain  forms  t>f  HeenHe*!  biiHiness,  rspeeinlly  p(*dJlrrs, 
Soctiotieers  and  brokers;  exports,  t'oodstuifs,  and  intoxieating 
tiquoni, 

■  §71.  Inmiigration  and  quarantine  J  "  —  It  is  admitted  and 
hiiit  ltet*ii  rrc'Uf^nisrd  by  i^ou^Ti^ssiooal  legishittoii  that  a  8tate 
mmy  eiitabliwh   neeessary  quarantine   meamires,  although  they 

■  in  fact  regidate  eommerce;^^  but  the  state  may  not  place 
B  btirdens  on  immigrants  generally,  irrespective  of  specific  dan- 
H  gvn  to  health,  ^af*^ty  or  morals,  nor  uwy  btirdens  be  imposed 

aecordtitg  to  the  arbitrary  discretion  of  an  administrative  offi- 

kccr,**  Even  valid  sU*te  n^jyrulation?^  an*  liable  to  be  superf^eded 
hy  federal  legirtlation,  and  immigratitm  in  now  regulated  by  act 
i>f  Congress*,^^^  still,  however^  subject  t(*  state  tjuarantine  lawB,^' 
Vt\-  iilving  the  exeluwion  of  pers*)ns  coming  from  other 

Ktji  I   not  come  liefore  tht^  Knpreme  Court,  but  it  has  hvm 

intimaU'd  that  a  state  may  protect  itself  from  an  inSux  ot 
pjiiipert^  criminals,  or  pe[*Jsons  affe*'ted  with  contagious  dis 
rase*-^ 

S  72*    Navigation   and   navigable   waters,-*— The   Stipreme 

I  Cmirl  ha^  held  that  a  state  raruKJt  grrnnt  an  exclusive  right 

to  run  steamboats  on  its  navigable  waters,  when  these  boatn 

MTV    xv^hI    as    instrumenlj?    of    jnt(*rstate    iintl    forei^am    com- 

iioftrce,'*  for  the  priticiple  of  the  freedom  of  navigation  ia  a 


nskm  81  101, 1^,  i>n,  4§6  4m 

liff  HckIiIi,  1 18  tr.  8,  4$5 ;  LouiJtiuiia 


i»  Aet   Munh  3,  l[Kl3,  32  Stat,  «r 
31  Compagnie  Fmn<mii«  v,  houm* 


TeXJUl   17«  XJ.  S.   1;   Compflgni«-    nna  Si.  Ud  Heallli*  186  V.  S,  BHOf 


|»f  UmbK  1^0  t*>  a  380. 

l.tjtaif  V.  Frenmiiii.  92  \J.  S.  275. 


-t  Ui%tiuihti\  3c€L.  U.E,  Co.  v.  Hosea, 
i*:^  U.  B*  465. 

t^  Bee  U  159,  407. 

S4  (lihbtmH  V.  0|,Hlfrn,  fi  Wfaealon  1 . 

1824- 
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matter  exclusively  of  national  concern.  A  state  may  establish 
pilotage  and  other  harbor  regulations,^  this  being  a  subject 
of  local  character,  and  Congress  having  recognised  the  state 
laws  in  this  matter  as  early  as  1789.2®  But  the  state  laws  are 
liable  to  be  superseded  by  acts  of  Congress.^^  Until  Congress 
has  acted,28  states  may  authorise  the  building  of  bridges  or 
dams  across  navigable  rivers,^®  although  navigation  may  there- 
by be  interfered  with,  and  local  regulations  regarding  the 
opening  and  closing  of  bridges  are  valid,  though  they  neces- 
sarily affect  and  temporarily  hinder  the  passage  of  ships.** 
The  Supreme  Court  has  held  that  such  regulations,  being  local 
and  not  national  in  character,  are  not  encroachments  upon  the 
domain  reserved  to  the  exclusive  action  of  the  federal  gov- 
emment.3^ 

§  73.  Bailroads  and  common  carriers.^^— It  is  conceded  that 
states  may  enact  measures  necessary  to  safeguard  the  se- 
curity of  passengers  though  such  measures  are  applicable  to 
trains  running  between  different  states.  Laws  have  accord- 
ingly been  upheld  which  require  the  licensing  of  railroad  en- 
gineers and  exclude  those  affected  with  color  blindness  from 
pursuing  that  business,^^  or  which  require  a  special  system  of 
heating  on  railroad  cars.^^     A  state  may  also  prohibit  and 


2s  Appointing  places  for  landing, 
Packet  Co.  v.  Catlettsburg,  105  U. 
8.  559,  1882.  Rate  of  speed  for 
steamers  leaving  wharves  at  Albany, 
People  V.  Jenkins,  1  Hill  469,  1841. 
A  federal  prohibition  against  build- 


^Wilson  V.  Black  Bird  Creek 
Marsh  Co.,  2  Pet.  245;  Pound  v. 
Turck,  95  U.  8.  459;  Oilman  v.  Phil- 
adelphia, 3  Wall.  713;  Cardwell  v. 
American  Biver  Bridge  Co.,  113  U. 
8.  205. 
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void  contracts  by  which  a  carrier  uiidertakeii  to  relieve 

himself   from  common   law   HabUity  for  accident  happening 

in  the  ntate,  aithoueh  the  transportation  m  from  state  to 

ite,^  or  may  require  ii  special  form  of  e<m tract  for  cxerap- 

ion  from  liability  in  connection  with  shipments  beyond  the 

I*  of  the  carrier  receiving  thr  ^ooda,^''     Hu(*h  legislation  is 

egarded  aa  being  in  aid  of  cpinmcrec^  and  is  valid  until  super* 

ed  by  federal  statute, 

A  irtate  m$Ly  also  forbid  the  running  of  freight  trains  on 
^tinda3ns»  this  being  a  measure  for  the  protection  of  health  and 
lor&lM  of  the  people  of  the  state,  a  police  regulation  and  not  a 
illation  of  commerce.  If  mich  a  regulation  appears  preju* 
iai  to  the  intere?its  of  comjuerce.  Congress  may  interpose,^^ 
The  Rtate  may  even  within  its  boundaries  prescribe  rules  for 
lads  doing  interstate  business  which  consult  merely  the 
enience  of  its  inhabitants:  so  it  may  require  trains  to  stop 
at  counly  seats.^  It  may  also  retjuire  such  companies  to  pro- 
Tide  separate  coaches  for  black  and  white  passengers  while 
wilhtn^the  state  and  for  trHosportatlon  from  place  to  place 
thin  the  state  ;*^  but  it  cannot  require  a  train  carrying  the 
1  to  run  out  of  its  way  to  accommodate  the  people  of  a 
Qnty  seat/*^  and  it  cannot  either  require  or  forbid  the  separa* 
on  of  the  races  where  the  law  will  necessarily  extend  its 
ration  to  that  part  of  tlie  transportation  which  lies  beyond 
e  «tate  limits.^' 

As  for  the  purely  eeonomic  aspect  of  railroad  transporta- 
ioo:  it  waa  held  in  the  original  Granger  cases*^  that  the  state 
filiation  of  charges  hearing  prim  a  rib'  upon  business  done  in 
e  atAte  nmy  affect  interstate  business;  but  this  decision  waa 
iter  on  practically  overruled  in  Wabash  &c.  R.  Co.  against  Tllii- 
»i«**  by  holding  that  a  state  statute  forbidding  discrimination 


'»a  11,  4  SL  P,  R.  R,  Co.  v.  Sh- 

Mlt,   A   A.    R.    O).   v.    Patterson 
T<it«eeo  Co*,  im  VI  S.  31 L 
^Htaolftgtoa  ^*  Georgia,   163  U. 

«>Gt»4lMa^  MiJinmoU,  150  U.  B. 
t';  h.  B.  A  M.  a.  B.  Co.  V.  Ohio, 

m  a  285^  i»si», 

N«  <X  a  T.  B.  Co.  T.  MtBsifl- 


O.  R.  Co.  V.  Kenturky,  179  U-  S. 
388,  1»00. 

40  L  <\  B.  Co.  V,  IlUnoiB,  163  V. 
B,  142;  obviou^ly^  the  tUstinction  be- 
tween tins  »n([  ihis  Ohio  cajie  ib 
mt!iely  one  of  decree. 

«  Hall  V.  De  Cmr,  95  U.  Sw  4^5,. 
1878. 

<*  Peik  ▼.  C,  &  N.  W-  R,  Co.,  64 
U.  a  %m,  1B7G. 

<aU8  U.  S.  557,  1 886. 
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by  railroad  companies  in  their  rates  could  have  no  application 
to  interstate  business,  not  even  as  to  that  part  of  the  trans- 
portation which  was  within  the  state.**^  Yet  it  has  been  held 
recently  that  the  common  law  rule  against  discrimination  ap- 
plies to  interstate  business.**^ 

While  the  power  to  regnilate  rates  does  not  extend  to  traofl- 
portation  reaching  beyond  the  state,  yet  railroad  companies 
may  be  required  to  post  their  rates,-**  and  rules  of  evidence 
may  be  enacted  with  regard  to  contracts  of  shipment  beyond 
'the  state.*" 

A  state  cannot  reciuire  a  license  of  a  railroad  agent  solicit- 
ing patronage  for  a  railroad  of  another  state***  nor  can  it  re- 
quire a  license  of  an  agent  of  an  express  company  for  doing 
interstate  business.*® 

§  74.    Peddlers,  auctioneers,  brokers  and  dnunmen.^— The 

cases  last  cited^^  find  a  parallel  in  the  decision  declaring 
unconstitutional  a  state  law  imposing  a  license  tax  upon  drum- 
mers.*-* On  the  other  hand  a  license  tax  imposed  upon  an 
emigrant  agent,  i.  e.,  a  person  hiring  laborers  for  service  out 
of  the  state,  is  valid,*'^  and  so  is  a  license  tax  imposed  upon  a 
broker  dealing  in  foreign  bills  of  exchange,*^*  the  reason  being 
in  each  case  that  the  business  cannot  be  said  to  be  directly  con- 
cerned with  interstate  commerce,  the  transportation  of  work- 
men being  only  incidental  to  employment  in  another  state,  and 
the  exchange  broker  merely  supplying  an  instrument  of  com- 
merce. A  non-discriminating  license  tax  upon  all  peddlers  is 
valid  as  to  those  who  sell  goods  brought  from  other  states,^ 
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Ifi  Brown  V.  Mftrylaiid^^"^  that  such  licenses  arc  valid 
even  thongli  the  Euctioneer  sell  foreign  goods,  and  a  nen-dis- 
Lrtriminxitive  license  tax  upon  aiictioneerg  selling  goods  coming 
^■rom  other  states  has  been  upheld^^^  it  is  true  upon  a  distinc- 
Htiou  between  imports  from  other  states  and  imports  from  for- 
™^rigii  countries,  which  has  since  been  discountenanced.'**'  Cana- 
I  dft  allows  the  provincial  governmeiitH  to  impose  trade  license 
H^es  tn  order  to  raise  revenue  for  provincial,  local,  or  muni* 
^"cipal  purposes,*" 

5  75*     Inspection  laws*''^— Statutes   requiring   goods   to   he 

1p«cki-<l  and  marked  in  certain  ways^  before  they  are  exported 
b*om  a  state,  are  undoubtedly  regulations  of  commeree.  They 
ire  upheld  largely  because  the  federal  constitution  recognises 
ind  ftaoctiana  their  existence  subject  to  the  power  of  Congress 
to  disapprove  them.*'^  If  non-discriminative,  they  are  also  up- 
held ms  to  imports  from  other  states^*^  and  so  as  to  provision 
for  i^uging  boatloads  of  coal  or  coke  before  their  sale  is  per* 
milted*^ 

I  76*     Liquor ^""^  —  The  status  of  state  statutes  regarding  in- 

^toxicating  lititiora  under  the  federal  constitution  has  been  the 

^piibject  of   repeated    and  not  always    harmonious    adjudioa- 

l»i>n»     Tn  the  License  Cases*^"  stntutes  were  sustained  which  re- 

nuir»*d   licenses  for  the   retail^  saje  of   liquors   imported   from 

abroad,  and    for  the    sale,  in    iiriginal    packages,  of  liquors 

b^rouglit  from  other  states.    In  Bownian  \\  C,  &  N.  W,  R.  Co.**^ 

W/bL  was  beld  that  a  state  cannttt  prohibit  the  bringing  of  liquor 

inlu  the  state  since  it  is  a  lawful  article  of  commerce,  and  in 

L'isy  v.  Hardin,'''*  that  the  state  eaonot  prohibit  the  sale  by 

ir  importer  in  orig^inal  packages.     Leisy  v.  Hardin  overruled 

^<»ree  v.  New  Hamt>shire,  one  of  the  license  cases,  althotigh 

t  in  that  case,  while  arguing  for  the  power  to  pro* 

Jy  upiieid  only  a  license.    The  tiuestion  woubl  there- 


U  Wk  iltt,  uti. 


Tufocr  w  Marrland,   107   U.  S.  38, 


**WoeKlnifr    V.    pHphHiH,    8    Wall.     18ft3, 

^^  Fatapsoo  Gtiujici  Co.  v.  BcMtrd 
w.  C  4  ?4,  W.  K.  Co.,     of  Agriculture^  171  V.  8.  S4S. 

**  Pittsburg,  &c\  Coftl  Co.  ¥-  Lou* 
«*0nti>li      Nttrtli     Amt^rii-s     Act,     imanii,  156  U.  8.  590, 


r.  8.  465. 


'IT*   8.    (^nfltttutloii, 


to, 


»&  See  9f  22S  233, 
*«5  How.  504,  1S47. 
*T  125  F.  S.  i«5,  l|i|. 

"Mas  u.  a  100,  1S90. 
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fore  arise  whether  a  state  could  not  even  require  a  license  of 
dealers  in  liquor,  where  the  liquor  comes  from  other  states  and 
is  sold  in  original  packages,  a  power  which  if  exercised  with- 
out discrimination  seems  to  be  conceded  in  Walling  v.  Michi- 
gan;®^ but  the  question  is  now  without  practical  importance 
since  Congress  has  interposed  and  has  subjected  liquor  in  the 
hands  of  the  importer  to  the  operation  of  state  lawsJ*^ 

The  right  to  manufacture  liquor  may  be  forbidden,  though 
the  liquor  be  intended  for  export,  since  manufacturing  is  not 
itself  a  transaction  of  commerce.''^ 

In  requiring  licenses  of  dealers  in  liquor  no  discrimination 
may  be  made  either  against  dealers ^f  other  states''^  nor  against 
products  of  other  states,*^  ^  and  provisions  in  a  law  establishing 
a  state  monopoly,  by  which  a  legal  preference  is  given  to  do- 
mestic products  of  the  state,  are  invalidJ* 

Switzerland"*^  and  Australia^®  make  exceptions  from  the 
principle  of  federal  freedom  of  commerce  in  favor  of  local 
control  of  intoxicating  liquors. 

§77.  Foodstuffs  and  live  stock."^— It  has  been  held 
that  a  state  may  not  absolutely  forbid  the  bringing  of  Texas 
cattle  into  the  state  during  the  greater  part  of  the  year,^®  since 
this  was  at  the  time  regarded  as  more  than  was  absolutely 
necessary  as  a  measure  of  protection  for  the  state.  But  laws 
creating  the  strictest  rules  of  liability  for  infection  spread  by 
Texas  cattle  have  been  upheld,"®  and  in  Kimmish  v.  Bali  the 
Supreme  Court  said  with  reference  to  the  Husen  case:  "No 
attempt  was  made  to  show  that  all  Texas,  Mexican  or  Indian 
cattle  coming  from  the  malarial  districts  during  the  months 
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inmsideration  of  the  court/'  Quarantine  measures  agam&t 
itnimal.H  have  since  been  upheld,  althaugb  Bome  federal  legisla- 
tion exi«tK  repjardin^  the  same  matter.**" 

Mea»iires  requiring  the  inspection  of  animals,  meat  or  tlour 
have  been  declared  invalid  beeaujie  either  direetly  or  by  their 
ne€*eM»iiry  (ij>eratioii  they  diseriminated  against  the  products 
uf  other  statcB,  so  a  law  forbidding  the  sale  of  fresh  meat  uii- 
h*jw  ihi*  anitna!  had  within  twenty-f^nir  hourH  before  it  waa 
stau^htered  been  inapeeted  within  the  ntate,  and  a  law  requir- 
iiiff  the  inspei'tion  of  all  meat  ^slaughtered  more  than  one  him- 
drt*d  miles  away  frmn  the  place  where  it  wag  offered  for  sale.*** 

A  «tale  statute  fiirbidding  the  sale  of  oleomarpirine  madi'  in 
si-inh lance  or  imitation  of  butter,  has  been  miBtamed  Ui  ita 
opt^ratiuri  on  olcoinari^apine  broni^ht  fronj  other  states;**-  lint 
statutes  have  been  held  void  as  to  oleamarj^arine  so  imported, 
whieh  prohibited  its  sale  altogether,  or  allowed  It  only  if  eol- 
orefl  ptnk,*^  the  dilferenee  bein^'  that  oleomarfjariiie  wrh  a 
lawful  artiele  of  eoukmeree,  but  oleomargarine  so  prepared  as 
to  deeeive  ^vas  not. 


PBIXCJPLES    UNDERLymo    THE  DECISIONS  OF  THE  SUPREME 
COURT,     ft  78-85, 


^P  €003 

V    wbi 


§  78-     Wi!  eiin  trace  in  the  deeisions  of  the  Bupreme  Court 
upon  the  validity  of  state  statnteg  under  the  commerce  clause 

lif  the  constitution,  a  number  of  diBtinetiona,  not  all  of  which 
are  marked  by  ^reat  clearness,  and  certainly  not  all  of  which 
have  l>een  easy  of  application. 


79.    Busmess  wMch  is  commerce  and  business  wMcb  is  not 

—  There  is  in  th(>  first  place  the  distinction  between 
what  i«  eommcrce  and  what  is  not  commerce.  Not  only  the 
trftu^fiortation  of  goods  is  eonnnerce,  but  also  the  transporta- 


•»  Rjuniia«»eii  V.  liJMho,  fHl  U.  8, 
ll»*;  emitli  T.  m.  LottJi  &  8,  W,  K, 
IX  II* J  V,  a  24S;  Rirlit  v,  Cain- 
mia,  U7  ir,  S.  137;  Act  Mny  29, 
nM,  1st  fiuppl  Ih  ft,  B,  Bt.  436, 

«  Mi»iM9otn  V.  Biirb<?r,  136  U,  8, 
JtlS,  ]S9a;  Brimnti^r  v,  R«^bm»TU  1S8 
0.  a  TA,  IM9I;  Voight  V.  Wright, 
141  V.B.e2,  ISdL 


R3  PlumJej  V,  MassaeliuBettfl,  154 
U*  S.  461,   1894, 

»3  SelioUenbergi?r  v,  Peniisylvauin, 
in  U,  8.  1 ;  Cdlliiii  V.  New  Hamp- 
i^hire,  171  U,  8,  30.  CoDn^reas^  by 
net  of  May  9,  1902^  hnn  sidre  iuh- 
jnrtc<i  tilenni?ir(>firini3  import c<1  intn 
»  rtnto  If*  the  lnws  of  that  ntnte 
«iii»eled  in  tbe  exercise  of  ita  police 
powem 
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tion  of  persons  and  the  conveyance  of  intelligence.*  On  the 
other  hand  a  contract  of  insurance  with  a  foreign  company 
is  not  cominerce.2  As  to  manufacture,  it  is  within  the  control 
of  the  state  because  riot  commerce,  although  the  product  or 
part  of  it  may  be  intended  to  be  exported,***  but  a  contract  of 
sale  made  with  persons  in  otlier  states  to  which  the  goods  are 
to  be  sent,  is  within  the  control  of  the  United  States,  although 
the  goods  are  first  to  be  manufactured.'*  While  manufacture, 
the  product  of  which  is  intended  for  export,  is  conceded  to  be 
subject  to  state  control,  in  the  absence  of  federal  legislation, 
the  question  whether  such  manufacture  is  also  subject  to  fed- 
eral control  has  not  yet  been  passed  upon  judicially.  It  is  true 
that  the  Supreme  Court  has  disclaimed  for  the  United  States 
any  control  over  manufacturing,  mining  and  agriculture  in  the 
states,^*  but  it  has  had  no  occasion  to  make  any  binding  decision 
to  that  effect.  The  ease  of  United  States  v.  E.  C.  Knight  Co.« 
merely  holds  that  a  particular  statute  intended  to  apply  to 
interstate  commerce  had  no  application  to  the  organisation  of 
a  manufacturing  company,  which  is  very  far  from  holding 
that  manufacturing  for  a  national  or  foreign  market  can  un- 
der no  circumstances  fall  under  the  connnerce  power.  The 
first  step  in  this  direction  has  been  taken  by  Congress  in  con- 
nection with  the  beef  industry.  The  Act  of  March  3,  1891 
(amended  March  2,  1895),"  provides  for  the  inspection  of  all 
live  cattle  the  meat  of  which  is  intended  for  exportation,  and 
of  all  cattle,  sheep  and  hogs  which  are  subject  to  interstate 
commerce  and  which  are  about  to  be  slaughtered  at  slaughter- 
houses and  the  carcasses  or  products  of  which  are  to  be  trans- 


l*qam}  an  mU^rpretation  of  the  eonatitiition,  by  which  ft^ieral 
«ititri)l  will  hi*  t*xti*iHled  tner  t>very  hiisine«8  whirli  is,  and  in 
far  as  it  is,  conducted  with  a  view  to  intprstate  or  foreign 
jmm**ree,  and  siH*h  int»*i"]>rctatiou,  it  is  submitted,  is  logieaUy 

Of  forms  of  busiiieiis  iuci^lciitul  aod  auxiliary  to  coiuiuerce 
^tweeii  the  states  and  with  forciirn  uations,  some  have  been 
>r!d  to  W  b(\vond  the  control  of  the  states  and  othio-j*  within  it* 
fi  the  soliciting  of  orders  for  <,'oods  to  he  brought  from  other 

itejt,  and  the  soliciting  and  negotiating  of  l)usiness  for  iiiter- 
tat#*  railroiidB  are  forms  of  biusiiicHs  ho  cloKely  connected  with 
oinmeree  that  the  necessary  ni^ents  cannot  be  taxed  ;**  but  the 

iph>ynient  i»f  workmen  to  w^ork  in  another  state  has  no  direet 
?latinn  to  cf»mmei*ee."     Dealing  in   foreign  bilh  of  exchange 

not  eonmiercc**'^  and  the  states  bavi*  always  had  full  con- 

j1  of  the  whole  law  relating  to  sueh  bills;  yet  it  can  hardly 
denied  that  this  law  is  snfficiciitH'  closely  eounected  with 
JUimerce  that  the  I'nited  States  could  ansinne  to  regulate  it. 
lie  Uw  regulating  the  lifihility  nf  conimon  carriers  engaged 
i  interstate  connnerce  for  accident s;  happening  within  the 
liit<*  iH  within  the  control  of  the  state/'  but  not  the  law  regiJ- 
Iting  their  charges,^-  though  this  matter  is  sulijeet  to  the 
tmimon  biw  which  is  sttato?  law.**^' 

§80/  Local  and  national  aspect  of  commerce.-- A  further 
istiuctifui  is  lujseti  uj>on  a  difTerencc  between  the  local  and 
national  aapeot  of  eoninierce  first  stated  by  Justice  Wood- 
iiry  in  the  License  Cases,* ^  and  which  was  distinctly  reeog- 
Li*^!  ill  Cooley  v.  Board  of  Warilens."'*  With  respect  to  this 
tiatice  Field  in  hiit  concurring  opinion  in  Bowman  v.  C.  &  N 
.  H,  R,  Co.**'  says:  **Thi*  ilt»cirinc  now  firndy  established  is 
it  where  the  subject  upon  which  (_V>ngres*j  can  act  under  its 
Itntitrreial  pow-er  is  loeal  in  its  nature  or  sphere  of  operation, 
harbor  pifotaKc,  or  improvement  of  harbors,  the  csIhIi- 
ihincnl  nf  beacons  and  buoys  to  guide  vessels  in  and  out  of 
Cirt,  the  construction  of  bridges  over  navigable  rivers,  the  eree- 

Co.   V,   lUinois. 


•  lEoliliiikfl   V,   Shtlhj   County    Tjuc* 

la,  I3fi  V.  B.   104. 

*  HiUmiiMi  r.  Fwir*,  17it  I*.  8,  *J£(I. 
«  Kuthftf)  V.  Louifliaiii^*-S  How,  73. 

>.   \L  &  Ht,   P.   K.  Co*  V, 


>-  Wiilmah   et<%   R* 
\\H  \\  a  5.17. 
t*W,  U,  Tel,  ViK  V.  rjOl  PiiK  Co., 

1*5  Ifiiw,  5U4. 
i-i  12  Him.  298. 
t«  P25    C.   a    405. 
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tion  of  wharfs,  piers  and  docks,  and  the  like,  which  can  be 
properly  regulated  only  by  special  provisions  adapted  to  their 
localities,  the  state  can  act  until  Congress  interferes  and  super- 
sedes its  authority ;  but  where  the  subject  is  national  in  itaxhar- 
acter,  and  admits  and  requires  uniformity  of  regulation,  affect- 
ing alike  all  the  states,  such  as  transportation  between  the 
states,  including  the  importation  of  goods  from  one  state  to 
another,  Congi-ess  can  alone  act  upon  it  and  provide  the  needed 
regulations.  The  absence  of  any  law  of  Congress  on  the  sub- 
ject is  equivalent  to  its  declaration  that  commerce  in  that 
matter  shall  be  free." 

As  a  matter  of  fact  the  recognition  of  state  control  has  been 
determined  in  many  cases  by  the  fact  that  in  the  absence  of 
Congressional  regulation  some  regulation  by  some  authority 
was  necessary.  That  the  control  of  navigable  waters  should 
be  national  is  clear  where  these  waters  belong  to  several  states 
in  common ;  and  Congress  has  recognised  this  by  placing  navi- 
gable waters  of  the  United  States  under  federal  jurisdiction 
and  forbidding  the  erection  of  bridges  without  the  consent  of 
the  Secretary  of  War.^*^  Congress  has  also  legislated  in  a 
measure  with  regard  to  pilotage.  Quarantine  regulations  in 
order  to  be  eflfeetive  should  be  national  and  not  local;  local 
regulations  have  been  recognised  because  some  regulation  was 
absolutely  required.  So,  in  the  absence  of  federal  legislation. 
state  laws  are  upheld  requiring  safety  arrangements  on  trains 
and  prescribing  rules  of  qualification  for  engineers,  or  forbid- 
ding the  running  of  trains  on  Sundays.  Yet  nothing  is  clearer 
than  that  with  reference  to  interstate  trains  the  operation  of 
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§  81.  Point  at  which  commerce  ceases  to  be  interstate  or 
fordgB  commerce;  origin&l  package  doctrine.  — The  decision  in 
Brtiwn  V,  Maryland^*'  t^stablishe^^^with  rn^rard  to  taxation  of 
foreign  iiuportjijhe  <luctriiif  that  th(*  fedi-ral  freedom  of  com- 
merce continueii  while  an  imported  article  remains  ia  the  orig- 
mal  package  in  the  hands  of  the  importerp  aud  until  he  has 
«ohl  it  in  /sueh  package,  and  that  tiierofore  the  state  ttHiiiiot 
resitrain  the  right  to  make  such  sateJ^*  It  the  importer  sells 
tn  the  ori^Hnal  package*  the  purchaser  heeotiies  sulijert  to  state 
Ihw.^*  The  reason  underlying  this  doctrine  han  perhaps  heen 
best  ej^plained  by  Chief  Justice  Taney,  in  the  License  Cases  :^* 
**Th**  immense  amount  of  foreign  products  used  and  conHumed 
in  this  country  are  imported,  landed  and  offered  for  mile  in  a 
ffw  commercial  cities,  and  a  very  small  portion  of  them  are 
intended  or  expected  to  be  iised  in  the  state  in  which  they  are 
imporli*d-  A  great  i perhaps  the  greater)  part  imported,  in 
some  of  the  cities,  is  not  owned  or  brought  in  by  citizens  of 
the  Htate,  but  by  citizens  of  other  states,  or  foreigners.  And 
while  they  are  in  the  hands  of  the  importer  for  sale,  in  the 
fnrm  and  shape  in  whieh  they  were  introduced,  and  in  which 
they  are  intended  to  he  Hold,  they  may  be  regarded  as  merely 
III  traHSitii,  and  on  their  way  to  the  distant  cities,  villages,  and 
i»>ttiilry  for  which  they  ari*  dcjitined,  and  where  they  are  ex- 
l»e«t<H]  to  he  used  and  consunietl,  and  for  the  supply  of  which 
they  were  in  truth  imported.  And  a  tax  upon  Ihem  while  in 
Ihia  condition,  for  stat^l  purposes,  whether  by  direct  assess- 
ment, or  indirectly,  hy  requirini?  a  license  to  sell,  would  he 
hAnlly  more  justifiable  in  principh:*  than  a  transit  duty  upon 
the  tnerehandise  when  passing  through  the  state.  A  tax  in 
any  shape  upon  imports  is  a  tax  upon  the  consumer  by  enhanc* 
inif  the  prier  of  the  eoujniodity,  and  if  a  state  is  i>ermitted 
ii>  kfy  it  in  any  form,  it  will  put  it  in  the  power  of  a  maritime 


i«l2  Wk  419,   1827. 

*»Ttje  jtcl  of  Mnrvliuiii  tuxiivK  Ini- 
l«>»rttf!n  (eh,  246  of  18J1)  wiwi  tm 
amcndineiit  of  an  eurUrr  s^i  (eh, 
1114  of  1S19)  inxing  TPtailerB  of 
giHwlji  ejictfpt  mti*h  an  iite  m*U\  hy  the* 
importcf*  thcnnif  hi  fh*?  orispmil 
rsfk,  t^fi'^*  t>0>  ur  ptiekfifi^c  wliertnn 
iIm*  Mm«^*  nhtkU  luivtf  IjtN^n  ini|xiftetl, 
Tbe  exetnptiofi  of  the  ang:iiifL!  pnek- 


n^e  from  stnto  tjimtton  thus  »p[H!an( 
to  h»ivc  l>ecn  re4-0|ffiip44.*il  liy  wlaili?  leg- 
ii»lutiou  ht^faro  it  wiLst  iimmttHl  nri 
by  the  Supreme  Courti  It  wouUl  bo 
Intrrevting  to  asccrtuin  iti  what  etiil- 
iitr    till*    (^xemptitni    of    the   iirij^iTin] 

2^*  Perve^ir     w      MfiasachUfi«ttii,     5 
Wttlt.  475. 
91  5  flow.  515. 
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importing  state  to  raise  a  revenue  for  the  support  of  its  own 
government  from  citizens  of  other  states,  as  certainly  and 
effectually  as  if  the  tax  was  laid  openly  and  without  disguise 
as  a  duty  upon  imports.  Such  a  power  in  a  state  would  defeat 
one  of  the  principal  objects  of  framing  and  adopting  the  Con- 
stitution. It  cannot  be  done  directly  in  the  shape  of  a  duty  on 
imports  for  that  is  expressly  prohibited.  And  as  it  cannot 
be  done  directly,  it  could  hardly  be  a  just  and  soimd  construc- 
tion of  the  Constitution  which  would  enable  a  state  to  accom- 
plish precisely  the  same  thing  under  another  name  and  in  a 
different  form/'  It  was  formerly  strongly  doubted  whether 
the  doctrine  applied  to  imports  from  one  state  to  another,** 
but  it  was  /SO  applied  in  the  case  of  Leisy  v.  Hardin,*'  with 
reference  to  an  exercise  of  the  police  power. 

Since  the  decision  in  Leisy  v.  Hardin  the  doctrine  has  been 
modified  in  two  directions:  Congress  by  the  so-called  Wilson 
Act  of  1890  provided  that  intoxicating  liquors  transported  into 
a  state  should  upon  their  arrival  there  become  subject  to  the 
police  power  of  such  state,  and  not  be  exempt  by  reason  of 
being  introduced  in  original  packages;*^  and  the  Supreme 
Court  by  two  decisions-'*  restricted  the  protection  accorded  to 
original  packages  to  such  as  were  suitable  for  wholesale  im- 
portations, leaving  the  state  laws  free  to  deal  with  small  pack- 
ages intended  for  retail  sales,  especially  where  these  small 
packages  are  brought  in  in  larger  enclosures  or  receptacles. 

Under  the  Wilson  act  the  federal' immunity  of  commerce 
ceases  only  when  the  liquor  has  reached  the  consignee,**  so 
that  the  consumer  is  still  free  to  import.    But  imder  the  deci- 
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ihr  tltN^ision  was  by  a  Imre  miijority,  tlu*  (|Ufestion  as  to  tht* 
I  right  to  import  cannot  pi?rhaps  be  n»^ardcd  um  settled. 

$  K.  Tbe  principle  of  nOB-discnmiiiation.  — It  wm  .said  by 
Jmitiee  Fit^UI  in  his  €uncuiTini^^  oj+iniou  in  Bowman  v,  C.  &  N, 
f  W.  R.  Co,:*'  *'It  18  evident  that  the  value  of  the  importation 
will  he  materially  affeeted  if  the  article  imported  c*eaHefi  to  hv 
under  the  protection  of  the  commercial  power  upon  its  sal** 
hy  the  importer.  There  will  be  little  indueemeiit  for  one  to 
pure  base  from  thr  importer,  if  immediately  aftenvards  he  ean 
be  restrained  tnnn  sellioif  the  article  imported ;  and  yet  the 
power  of  the  state  munt  attaeh  when  the  imported  article  has 
become  minified  witli  ihe  ireneral  priiperty  within  \i^  liiriits, 
or  itii  entire  independence,  in  the  re^ulatitux  of  its  internal 
afTaini  must  be  abandoned.  The  difTiculty  and  embarrassment 
I  which  may  follow  must  be  met  as  each  i-ase  arises,'*  It  is  how- 
lever  clear  that  in  one  rcHpeet  the  freedtuu  *if  eommem^  must 
ncconijiany  imported  goods  through  all  Ktages  subsequent  to 
the  breakinir  <>f  the  orii^inal  paekat*e,  namely  to  protect  them 
friim  diHcriniiinition  by  reason  of  their  foreign  origuK  A  ntat<r 
may  ttnder  no  rireui^Hlane<^s  treat  im|KU*t.efl  ^^oods  less  faTOr- 
a h  1  y  than  d o m est ie  f(o oi^^^ This  has  been  recognised  repeatedly 
by  the  Supreme  Courtr^  and  while  it  was  said  in  one  ease-'' 
thiit  it  would  be  an  error  to  lay  any  stress  upon  the  fact  of 
[discrimination,  yet  this  element  has  been  absolutely  controUing 
in  a  nund>er  of  important  decisions.^" 

The  principle  of  non*diserimination  suffers  an  apparent  ex- 
[eeption  in  the  ease  of  qna  ran  tine  laws.  Measures  of  quaran- 
tine may  affect  eommerce  from  other  states  or  countries,  or 
frt^m  particular  for**it'n  h)ealitii*s,  while  leaving  domestic  com- 
mrri*e  free.  Since  the  source  of  disease  is  local,  the  preventive 
meaflitre  ha^i  likewis^e  a  particutar  local  bearing,  and  there  is 
in  renlily  no  discriminatiou,  as  the  term  is  commonly  under- 
[filood.     Such  cases  slh  Louisiana  v.  Texas.^*   and  Compagnie 


ST  V25  0.8.465, 

ftWelUm    >,    Miflsouri,    tU    U.    B. 
rff;   •Rernfto  v,  Bttiker,   102   U,  B. 

ssBowmaii  V,  C.  &  N,  W.  R.  Co., 

»Wani&g  V,  Uichignn,  116  U*  @. 
144^*    Voijfbt    V.    Wrijtlit,    HI    IT.   8. 


Tli*>  lit'enwe  eiiiftt^d  uf  importers  bv 
the  law  of  MarylsiriiJ  which  was  de 
clarei]  un<"iiTtstittitioniil  »n  Brofni  v* 
Mjirylund  was  $50  a  jMiif,  while  other 
rothilers  nf  dry  floods  puid  only  $H; 
rotnpiire  I'^^iuip.  1S4  lnw«  of  1819  with 
fhup.  LM6  lawB  of  1831. 
ai  176  U.  8.  1. 
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Prancaise  v.  State  Board  of  Health  of  Louisiana,**  however, 
clearly  show  the  possibility  of  abuse  of  state  power  and  the 
desirability  of  federal  control,  and  it  is  merely,  a  question  of 
time  when  the  whole  matter  of  interstate  and  foreign  quaran- 
tine will  be  covered  by  legislation  of  Congress  to  the  exclusion 
of  state  law. 

§83.  Things  which  are  lawful  articles  of  oommeroe  and 
things  which  are  not— State  power  of  exclusion.— Whatever 

just  doubts  there  may  be  as  to  the  right  to  sell  imported  goods, 
it  is  clear  that  the  freedom  of  commerce  involves  the  freedom 
of  importation.  The  question  then  remains  to  be  answered: 
to  what  extent  and  under  what  conditions  does  the  right  to 
import  yield  to  state  legislation?  In  answer  to  this  question 
the  distinction  has  been  evolved  between  things  which  are  law- 
ful and  proper  articles  of  commerce  and  things  which  are  not. 
**If  the  thing,"  says  Justice  Catron  in  the  License  Cases,  **from 
its  nature  does  not  belong  to  commerce,  or  if  its  condition  from 
putrescence  or  other  cause  is  such,  when  it  is  about  to  enter 
the  state,  that  it  no  longer  belongs  to  commerce,  or  in  other 
words  is  not  a  commercial  article,  then  the  state  power  may 
exclude  its  introduction.  •  •  •  That  which  does  not  be- 
long to  commerce  is  within  the  jurisdiction  of  the  police  power 
of  the  states ;  and  that  which  does  belong  to  commerce  is  within 
the  jurisdiction  of  the  United  States.  "^^ 

It  has  been  admitted  by  the  Supreme  Court  of  the  United 
States  that  a  state  may  exclude  from  its  limits  persons  and  ani- 
mals suffering  from  contagious  or  infectious  diseases,  as  well 
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tnr^rce  among  the  states  within  any  deBnition  b<*retofore 

tm  of  that  term,  or  whk*h  ran  be  given;  aufl  alUioii^h  iti* 
tivi*  nml  purpose  are  to  perfect  the  policy  of  the  state  of 

a  ill  protecting  its  citi/.ciig  agaimt  the  evibi  of  intemper- 
e,  it  is  noiji*  thi*  less  on  that  account  a  rejriilali*m  of  eoni- 
rck\  If  it  had  extended  its  provisions  so  eh  to  prohibit  the 
rotiuclifui  into  tht«  state  from  foreig^n  countries  of  all  impor- 
Htn«  of  intoxieatinfj:  liquors  produced  abroaiU  no  one  wouhl 
ubt  the  niitun*  ut  the  provision  an  a  regulation  of  foreigfn 

meree*  Its  nature  h  not  changed  by  its  application  to 
eree  among  the  statea/''*'^ 

§  84     Conflict  between  state  policy  and  freedom  of  com- 

teroe-^TfN^rt*  is  thus  an  appan-ot  cLinHict  between  the  cnin- 

ree  power  and  the  police  power  in  which  the  police  power 

iHt  yield,    rpon  the  contrary  theory  **the  power  to  regulate 

jinierce  instead  of  being  paramount  over  the  subject  would 

me  fiubordifiate  to  the  st^te  police  power;  for  it  is  obviotis 

t  the  power  to  determine  the   articles  which   may  be  the 

bjeel  of  ctiinmerec,  and  thus  to  circumscribe  its  scope  ami 

♦ration.  Is  in  effect  the  controlling  one.    The  police  poM'er 

old  not  only  he  a  formidable  rival  but  in  its  struggle  must 

seamrily  triumph  over  the  eomraerpial  pr>wer  as  the  power 

rrgulite  is  dependent  upon  the  power  to  fix  and  determine 

fin  the  Nubjects  to  be  regulatenL"^" 

In  a  majority  of  cases  such  a  conflict  will  not  arise  since  the 
rr  of  exclusion  is  not  apt  to  he  exercised  except  againi^t 
'lid  articles  manifestly  dangerous  and  not  recognised 
n  the  protection  of  legitimate  commerce. 
The  statutes  in  connection  with  which  the  Supreme  Court 
I  had  occasion  to  apply  the  idea  of  lawful  articles  of  com- 
rei%  hm*'  prohibited  the  sale  and  not  the  importation  of  the 
liclc,  but  as  the  right  to  sell  in  the  original  package  is 
T  iw  inseiiarable  from  the  right  to  import,  thev  may  be 
s  ff  thi^y  had  prohibited  the  importation  itself. 
Thftpe  are  three  cases  which  illustrate  the  operation  of  the 
Phindey  v.  MaHsachnsetts/^*  Sehollenberger  v,  Penn- 
*   and  Austin   v.  Tennessee.^**     Tin*  Supreme  Court 


■  Bownuut  ^ 

5  Hnw.  r»eM.  nm 


<"  ^  V  w.  a  Co., 

the   tieemie 
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has  held  that  the  prohibition  of  oleomargarine  made  in  imita- 
tion or  semblance  of  butter  prevails  over  the  freedom  of  com- 
merce, but  that  the  freedom  of  commerce  prevails  over  the 
prohibition  of  oleomargarine  not  fraudulently  made,  and  that 
it  will  also  prevail  over  the  prohibition  of  cigarettes.  The 
Supreme  Court  has  in  other  words  sustained  the  exercise  of 
state  police  power  except  when  the  state  overstepped  the  just 
limitations  of  its  power  by  extreme  measures  of  prohibition. 
The  adjudications  regarding  the  right  to  sell  oleomargarine*^ 
reveal  this  peculiar  difference :  the  federal  power  may  protect 
oleomargarine  as  an  article  of  commerce,  but  does  not  protect 
it  as  property;^-  for  once  a  part  of  the  mass  of  property  in 
the  state  its  sale  may  be  entirely  prohibited,  and  it  may  be 
made  useless  in  the  hands  of  the  owner.  The  theory  is  evi- 
dently this:  the  ]>olice  ]>ower  rests  with  the  states  and  the 

^14th  Amendment  can  be  relied  upon  to  check  only  a  flagrant 
abuse  of  that  ])ower;  the  state  determines  wh^t  is  injurious  to 
the  i)eople  and  in  case  of  doubt  as  to  what  is  a  proper  business, 

^  the  United  States  yields  to  the  state  as  far  as  domestic  busi- 
ness is  concerned.  Commerce,  however,  is  entrusted  to  the 
regulative  power  of  the  federal  government,  and  its  judgment 
as  to  what  is  an  article  of  commerce  is  formed  independently 
of  state  legislation,  and  in  the  absence  of  congressional  legisla- 
tion this  judgment  must  be  exercised  by  the  Supreme  Court. 
It  is  quite  conceivable  that  the  Supreme  Court  will  eventually 
protect  property  as  it  now  protects  commerce,  and  will  develop 
and  enforce  just  limitations  of  the  police  power  under  the 
Fourteenth  Amendment:  in  that  event  it  will  not  allow  an 
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2.  Every  state  measure  is  void  which  in  any  way  discrim- 
inates against  interstate  or  foreign  commerce,  or  against  the 
products  of  other  states  or  countries  by  reason  of  their  foreign 
origin,  unless  the  local  conditions  of  the  place  of  origin  involve 
a  peculiar  danger  of  disease  or  other  harm. 

3.  It  is  within  the  province  of  federal  jurisdicti({n  to  deter- 
mine whether  some  article  is  a  lawful  article  of  commepie  or 
not;  a  determination  by  the  state  is  not  conclusivev^  state 
may  not  prohibit  or  restrain  the  importation  of  laWful  articles 
of  commerce,  nor  their  sale,  as  long  as  they  retain  the  char- 
acter of  imports. 

The  de<;ision  in  Leisy  v.  Hardin^"*  has  shown, how  much  the 
last  one  of  these  three  principles  interferes  with  the  enforce- 
ment' by  the  state  of  its  domestic  policy.  That  this  result  is  not 
always  4esirable  ^Congress  itsetf  has  recognised  by  the  enact- 
ment of  the  Wilson  law  nullifying  this  decision  with  particular  ^ 
reference  to  intoxicating  liquors.  The  necessary  effect  of  ham- 
pering the  state  police  power  to  an  imdue  extent  will  be  the 
demand  for  federal  instead  of  state  regulation.  The  eiB(!aency 
of  federal  administration  is  on  the  whole  superior  to  thkt  of 
the  states,  and  in  so. far  as  police  restraint  is  beneficial  its* 
uniform  operation  throughoiit  the  cotmtry  is  an  additional 
benefit.  In  so  far,  howevei\  as  polic(*  restraint  means  inter- 
ference with  the  legitimate  exercise  of  individual  liberty,  its 
centralisation  can  hardly  be  viewed  with  favor.  An  over- 
straining of  the  original  package  doctrine  would  have  hastened 
this  process  of  centralisation,  and  its  partial  relaxation  in 
Plumley  v.  Massachusetts  and  Austin  v.  Tennessee  must  be 
welcomed  as  securing  to  the  states  a  power  \\'hich  they  were 
intended  to  retain,  the  unwise  exercise  of  which  \vilL-find.it&_. 
natural  corrective  in  the  more  liberal  policy  of  other  states, 
and  the  arbitrary  exercise  of  which  ought  to  be  checked  under 
the  Fourteenth  Amendment. 

43  135  U.  8.  100, 
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CHAPTER   IV. 

FBAUE  AND  SECITEITY  FEOM  CBIME. 

t86.    Police  patrol  and  general  vigilance.  ^Tbe  fii^t  and 

most  esdiential  requirement  of  life  in  r,  civiJised  eommuiiity  is 

[protection  from  crime  and  open  force  ami  violence.    The  crim- 

|inal  law  deak  with  offen.ses  after  they  have  been  conmiitted, 

the  police  power  aims  to  prevent  them.     The  activity  of  the 

[police  for  the  prevention  of  crime  is  partly  stich  as  needs  no 

special  legal  authority:  so  the  patrolling  of  streets^  the  general 

supervision  of  known  criminals,  or  suspected  persona  or  re- 

f sorts,  by  watching  them,  keeping  track  of  movements,  etc, 

^in  %o  far  aa  all  this  can   be  done   without   infringing   upon 

btbqubI  liberty.'     Among  proprietar}'  functions  the  lighting 

"of  ilreets  furnishes  protection  against  crime,^ 


>  Bm  Bules  and  Ee^ilationa  of 
1^  Foliee  Depart nifiit.  Duties  of 
P^tr^inien;  1-19:  e\ae(  duty  to  pre- 
Vfsiit  erime;  io  examine  e^erj  part 
of  kifl  |NMit;  vi^lantly  watch  cveiy 
dcaeiiptlon  of  perm>ii  passing  his 
wmyi  t^l :  to  prevent  commissi  on  of 
mmj  amult  or  breaeb  of  peui'e ;  152 : 
to  ftpdcf  hj  Mm  Tigilam-e  eommi^' 
ttoa  of  erime  eittTemely  difficuit; 
153;  to  jfccquire  knowledge  of  inhab- 
itftJitB  in  Ida  post;  154:  to  iaspect 
fswHoUj  everj  part  of  his  post; 
511:  in  nzamlDe  tn  nigbt  time  daori 
low  windows;  157:  to  fijc  in  his 
periiuns  be  tttquenily  meetii  a^t 
tf  and  itmleairt^r  to  aacertal^  thinr 
ijkminc*  liotl  n«ideQi^6R;  l5Bx  ttt 
rietlj  wntrh  li»e  conduct  of  all  per- 


sons of  known  bed  character;  159; 
to  report  poliej  dealers,  guublcn,  re- 
ceivers of  stolen  propertj  an4  houaea 
of  bad  repute,  and  also  su^pieions  as 
to  iuch;  162:  to  carefullj  watcb  dii- 
orderly  bouses  and  observe  bj  whom 
they  are  frequented;  163-  to  notice 
sni«picious  vebiclea  at  night;  1$5:  to 
report  lamps  not  lit;  169 r  to  con- 
stantly patrol  hia  po«t;  171:  to  pay 
attontion  to  public  hoiifles  and  drink* 
Ing  places^  and  report  violation  of 
oidinanees;  172:  if  be  obaervM  in 
the  street  anything  likely  to  produce 
dnitgcr  or  publi€  incc^v'enience,  or 
anyrMnu  peculiar  or  offensive,  to  re- 
port and  if  posuble  to  remoire  tlie 
same. 

tQe^  statute  of  WimebOTter  1285, 
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Leaving  aside  these  forms  of  prevention,  the  police  power 
either  represses  directly  crime  or  violation  of  peace  attempted 
to  be  committed  or  in  the  course  of  commission,  or  it  deals 
by  restrictive  measures  with  conditions  which  tend  to  favor 
the  commission  of  crime,  or  to  render  its  detection  difficult. 

COERCIVE   MEASURES   TO   PREVENT     IMMINENT     OFFENSEa 

8§  87-89. 

§  87.  Arrest.— The  power  to  deal  with  the  present  or  immi- 
nent commission  of  felony  or  breach  of  the  peace  is  so  mani- 
festly necessary  as  to  be  a  matter  of  common  law.  Public  au- 
thority is  for  this  purpose  vested  not  merely  in  every  peace 
officer,  but  in  every  private  individual.^  From  the  nature  of 
the  case,  an  arrest  under  such  circumstances  must  be  made 
without  warrant,  and  such  an  arrest  is  legal.  The  constitutions 
do  not  forbid  arrest  without  warrant.  They  merely  prescribe 
special  safeguards  for  the  issue  of  warrants  in  order  to  do 
away  with  the  former  practice  of  general  warrants.^ 

There  is  authority  for  saying  that  private  persons  may  arrest 
to  prevent  any  misdemeanor  committed  in  their  presence,**  but 
it  is  probably  safer  to  confine  the  common  law  right  to  felonies 
and  breaches  of  the  peace.  By  statute  the  right  has  been  ex- 
tended, so  in  England  a  person  doing  malicious  injury  to 
property  may  be  arrested  by  the  owner  or  any  person  author- 
ised by  him,®  and  any  one  may  arrest  any  person  found  com- 
mitting an  indictable  offense  between  9  p.  m.  and  6  a.  m.^ 
There  are  American  statutes  authorising  every  private  person 
to  make  arrests  for  any  frime  or  eriminal  offense  committed 


COEECrVE  MEASX7RES. 


S  S8.  Suppression  of  riot.— Special  powers  of  summary  re* 
pri^jtHion  are  given  by  statute  in  ease  of  unlawful  assemblies 
^d  riots.^^  The  fitatute  of  Illinois  makes  killing  in  the  suppres- 
Won  of  It  riot  jiistifiablep  as  follows;*^  '*If  in  the  efforts  made 
'%&  aforesaid  to  suppress  sneb  assembly  and  to  arrest  and  secure 
tlic  persons  composing  it,  who  refuse  to  disperse,  though  the 
Jjumber  remaining  is  less  than  twelve,  any  such  persons,  or 
■uygr  persons  present  as  spectators,  or  otherwise^  are  killed  or 
^ttnded,  said  magistrates  and  officers,  and  persons  acting  with 
them  by  their  order,  shall  be  held  guiltless  and  justified  in 
law*'*  The  law  in  Jlassaehusetts  is  practically  the  same,*^  The 
common  law  rule  is  more  cautiously  expressed  by  Mr.  Bishop  as 
iFollows:  **If  rioters  and  other  like  offenders  stand  their 
If  round,  and  only  by  killing  them  can  the  disorder  be  sup- 
pressed, they  who  do  it  are  justified/'**  The  law  in  New  York 
provides:  "'Every  endeavor  must  be  used,  both  by  the  magis* 
trales  and  civil  officers,  and  by  the  officer  commanding  the 
tr'NipSi  which  can  be  made  consistently  with  the  preservation 
Hf  life  to  induce  or  force  the  rioters  to  disperse,  before  an 
Ittaek  in  made  upon  them  by  which  their  lives  may  be  en- 

Vf  89.  Security  of  the  peace,— Where  a  person  threatens  to 
Botnmit  II  erinie  or  breach  of  the  peace*  he  may  be  required 
0  give  security  of  the  peace.  The  law  as  stated  by  Black- 
one^'  may  be  traced  back  to  the  creation  of  the  office  of 
b«tice  of  the  peace  and  is  substantially  in  force  at  the  present 
raie,  bring  embodied  in  the  criminal  codes  of  many  states.'^ 
ITht*  proceeding  generally  falls  within  the  jurisdiction  of  any 
(ud^  or  justice  of  the  peaccp  and  may  be  instituted  by  him 
tx  olRf  io,  if  the  threat  is  made  in  his  presence,  otherwise  upon 
he  sworn  applicatiou  of  the  person  threatened  showing  the 
laugt'r  of  tlie  crime  particles  of  the  peace),  A  warrant  in 
eretipon  issued  and  the  accused  apprehended  and  examined; 


"  9t«|kKfin    Hist.    Critn,    Lww*    I, 
)DO>S0«;  BIsM^kstono,  IV,  14:i  H3. 
liOimiiiiL]  Code,  255. 

iciuJitti'  aIbo  tiuthoriiM?»  mtinknpal 

it^orftJai    tti    forbid     the    m\e    of 

loor  la  tmwBtt  of  riot  or  gnmt  puV 

It^v'^nt   for  li  f>eriotl   »at   vit- 

tlij^'4^  dtkyn  jit  iiuy  one  time 


(Lftws  1887,  cli-  765,  E«ni»^  Laws, 
ch,  100,  §30). 

I*  New  Criminal  Law,  II,  655,  4; 
Puinl  V.  People,  8  Mich.  150  (die- 
tiim)* 

inCoiie  Crim,  Frod.,  §   IH, 

I'JIV,  :i5t-255. 

II  Mii«,  Hov,  Lttwa,  ch.  216;  New 
Ycirk  Code  Crim.  Ptoc,»  H  S^^; 
lljjAoii  dim.  Code,  Div,.  Y, 
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if  there  appears  to  be  danger  of  his  committing  the  crime,  he 
is  required  to  enter  into  a  recognizance,  with  sufficient  surety, 
to  keep  the  peace  either  generally  or  towards  the  person  threat- 
ened, for  a  time  specified  in  the  recognizance;  and  upon  his 
violating  the  stipulation  the  imdertaking  may  be  enforced. 
While  the  proceeding  for  this  purpose  is  had  before  a  judg^  or 
justice  of  the  peace,  it  is  not  in  the  nature  of  a  criminal  prose- 
cution, the  machinery  of  the  courts  being  here  used  for  the 
purpose  of  police  restraint;  therefore  the  rule  against  double 
jeopardy  does  not  apply.^^ 

§  90.  Concealed  weapons.— Of  the  conditions  tending  to 
facilitate  the  commission  of  crime,  the  carrying  of  weapons 
should  first  be  mentioned.  As  it  is  not  customary  in  civilised 
communities  to  carry  weapons  about  the  person,  the  habit  of 
doing  so  may  be  regarded  to  some  extent  as  an  indication  of 
lawlessness.^^  The  police  power  is  here  however  confronted 
by  a  constitutional  right.  The  Second  Amendment  of  the 
Federal  Constitution  says:  **A  well  regulated  militia  being 
necessary  to  the  security  of  a  free  state,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed.''  Provisions 
of  the  same  import  are  found  in  most  state  constitutions,  the 
purpose  of  self-defence  being  in  some  cases  added  to  that  of 
the  common  defence.  This  constitutional  guaranty  has  not 
prevented  the  very  general  enactment  of  statutes  forbidding 
the  carrying  of  concealed  weapons,  and  the  possession  or  use 
of  certain  deadly  weapons  not  generally  used  for  legitimate 
purposes,  such  as  metallic  knuckles  or  dynamite  bombs,**  or 
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the  cariyitig  of  armn  in  a  threaten iiig  manner,^'    The  coustitu- 

Btionality  of  this  legislation  has  been  unheld  from  no  early  date 

in  thf*  Htjiten  in  which  it  ha.s  been  *|uestioned.^     In  Kentucky 

it   wai*  tieelared   uneonatitntional,*^'*   but  expressly   authorised 

I  by  subsequent  eotisti  tut  tonal  amendment, 2*  We  find  here  an 
ii(»ldiration  iif  the  general  principle  that  conHtitutioiial  rights 
inuHt  if  pussible  be  so  interi)reted  as  not  to  conflicvt  with  the 
requirements  of  peace,  order  and  security,  and  that  regulations 
manifestly  demanded  by  the.se  requirements  are  valid,  pro- 
vided they  do  not  nullify  the  coustitTitional  right  or  materially 
embarrass  its  exercise. 

§  01.    Military  orgamsations.  — In  a  number  of  i§tates  the  law 

I  forbids  uny  body  of  men,  other  than  the  regularly  organised 

militia  and  the  United  States  troops^  to  associate  themselvea 

tt^gether  as  a  military'  company  or  organisation,  or  to  drill  or 

I  parade  witli  arms,  without  me  license  of  the  governor*^    This 

Ij^roviMion  has  been  uijheld  in  Illinois^*  and  in  Massaehusetts,^^ 

|wbile  the  Supreme  Court  of  the  United  States  has  held  that 

the  ffnieral  **onstitntion  applies  in  this  matter  only  to  federal 

Irg^islation  antl  tlierefore  does  not   control   the  action  of  the 

Ktates.s'*    'ph^  existenee  of  uncontrolled  military  organisations, 

I  while   i>erhaps  not  an   encouragement  to  the   commission   af 

rrime,  may  yet  constitute  a  serious  menace  to  the  public  peace 

md  an  obstacle  to  the  orderly  anl  effectual  enforcement  of 

the  law.    As  such  it  would  afford  a  very  legitimate  ground  for 


ngute    V.    aoii«[Lt   ^   Ohio    St. 
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ful  for  any  body  of  men  whatever 
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restrictive  police  regulation,  in  the  absence  of  any  positive  con- 
stitutional right,  and  since  in  Illinois  the  constitution  is  silent 
as  to  the  right  to  bear  arms,  the  decision  rendered  in  that  state 
can  be  questioned  only  on  the  ground  that  contrary  to  the  doc- 
■trine  prevailing  in  the  same  jurisdiction,  it  sanctions  the  delega- 
tion of  a  discretion  unregulated  by  law  to  an  executive  oflScer, 
and  thus  violates  the  principle  of  equality.^®  The  Supreme 
Court  of  Illinois  has  however  also  expressed  the  opinion  that  the 
right  to  bear  arms  is  not  even  remotely  involved  in  the  question 
of  the  validity  of  police  regulations  regarding  military  com- 
panies,3"  and  the  United  States  Supreme  Court  has  expressed 
itself  to  the  same  effect.^^  And  the  same  view  was  necessary 
to  support  the  decision  in  ^Massachusetts,  where  the  right  to 
bear  arms  is  recognised  by  the  constitution.  The  court  says 
that  the  right  to  keep  and  bear  arms  for  the  common  defence 
does  not  include  the  right  to  associate  together  as  a  military 
organisation  or  to  drill  and  parade  in  cities  and  towns.  This 
may  be  conceded  to  be  true  as  far  as  parading  on  the  streets 
is  concerned ;  but  the  principle  is  stated  in  a  broader  form,  as 
applying  to  military  organisation  in  general.  The  constitu- 
tional right  is  thus  recognised  merely  as  an  individual  right. 
The  prevailing  doctrine  seems  to  be  that  the  constitutional 
recognition  of  the  militia  implies  a  limitation  upon  the  right 
of  military  association  in  other  and  more  irregular  forms.  It 
is  clear  that  if  the  state  pays  in  whole  or  in  part  the  expense 
of  arming  and  drilling  the  militia,  and  of  erecting  armories, 
it  must  have  power  to  control  its  size,  and  this  again  implies 
some  power  of  selection.    There  cannot  in  other  words  be  an 
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Ui  amke  arbitrary  discrimmation  impossible.^^*    Is  thi*  *'swurity 

of  the  free  state*'  consistent  with  the  absolute  power  of  the 
excieutive  to  control  the  constitution  of  the  militia  ?  It  would 
»**em  to  be  far  more  consonant  with  the  principle  of  equality 
to  allow  the  right  of  military  agsoeiation  to  all,  subject  to  such 
rc*inilatioQS  as  to  prevent  danger  to  public  peaee  and  order, 
mid  to  secure  the  uniformity  and  efficiency  retpiired  for  ptiblie 
service.  The  claim  that  a  body  of  men  cannot  be  safely  en- 
IniKted  with  the  privilege  of  military  organ isatiorr*'*  sh<juld  be 
established  in  aceordanee  with  definite  prineiplen  of  law. 

92.     Bodies  of  aimed  men  (Pinkerton  me]i).^^--A  some- 
what  peeiiliar  form  of  military  organisation   is  presented  by 
the  e^Eistence  of  bodies  of  armed  men  used  for  the  protection 
f  property  in  times  of  disorder  and  especially  tlurin^  labor 
troubles,     Le^slation  has  been  enacted  in  a  number  of  statea 
directed  against  the  practice  of  leltinj?  out  and  employ intf  such 
riue*l    forces.     Thus   Wisconsin   forbids  the   employment   of 
odtes  of  armed  men  to  act  as  militiamen,  policemen  or  peace 
ffleerit  who  arc  not  duly  authorised  as  such  under  the  laws  of 
ilie  stale. *^    Illinois  forbids  private  detectives  to  aasume  to  act 
offieers  of  the  biw.^**     Minnesota  forbids  the  keeping  of  pri- 
te  detective  oftieca  for  the  purpose  of  letting  out  anned  men 
for  hire.^'     Massachusetts,^**  Texas. '^^  and  West  Virginia^"  for- 
id  thi"  einployment  of  non-residents  for  that  purpose,  and  New 
fork/'    Pennsylvania*-   and   lllioois^^    provide    that  no   non- 
residents shall  be  employed  for  police  duty  by  the  sheriff.    The 
ronstitution  of  Idaho^*   provides  ''No  armed  police  force,  or 
etective  agency,  or  anned  body  of  men,  shall  ever  be  brought 
U>  thia  state  for  tlie  suppression  of  domestic  violence  except 
application  of  the  legislature,  or  the  executive  when  the 
lature  cannot  be  convened/' 
There  is  no  doubt  that  the  state  may  exclude  non-residents 
rom  being  vested  with  official  powers  imder  its  laws.     The 


I  The  Supreme  Tourt  of  Masiiji' 
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discrimination  against  non-residents  in  the  employment  of 
armed  bodies  of  men  not  vested  with  any  official  authority, 
might  conceivably  raise  a  federal  question  which,  however, 
has  not  as  yet  been  passed  upon  by  the  courts."**^  Apart  from 
such  discrimination  it  seems  clear  that  the  state  may  prohibit 
the  use  of  organised  bodies  for  the  protection  of  property; 
for  the  natural  right  of  self-defence  must  not  be  extended  to 
sanction  private  warfare,  or  to  supersede  the  proper  and  ex- 
clusive functions  of  the  regularly  constituted  public  authorities. 
A  precedent  for  this  legislation  may  be  found  in  the  English 
statutes  of  liveries  directed  against  the  maintenance  of  bodies 
of  armed  retainers  by  the  lords  and  barons.^** 

§  93.  Restraints  upon  business  and  upon  particular  deal- 
ings.—Certain  classes  of  business  may  be  placed  under  special 
control  because  they  furnish  facilities  for  the  commission  of 
crimes  or  for  their  concealment.  Crimes  may  to  some  extent 
be  prevented  by  properly  restricting  the  sale  of  weapons,  poi- 
sons or  explosives;  and  their  detection  may  be  facilitated  by 
a  strict  supervision  of  these  trades.  The  law  may,  therefore, 
forbid  the  sale  of  poisons  except  upon  responsible  prescrip- 
tions; and  it  may  require  the  keeping  of  registers  showing 
every  sale  of  weapons,  with  the  name  of  the  purchaser.^^  As 
stolen  goods  usually  find  their  way  into  the  hands  of  pawn- 
brokers or  dealers  in  second-hand  goods,  these  trades  may  be 
kept  undt^r  control  by  the  requirement  of  a  license,  by  demand- 
ing reports  and  authorising  inspection."*^ 

The  prevention  or  detection  of  crime  may  also  justify  re- 
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a  legitimate  police  regutation.^^    Such  reflations  for  the 
prevention  of  theft  are  to  be  found  in  the  old  Anglo-Saxon 

18  M*  Onminal  character,— The  attitude  of  modern  «iocial 
science  toward  the  graver  crimes  against  person  and  property 
ill  that  their  eommiBsion  is  in  most  cases  attributable  to  heredi- 
tary causes  or  social  conditions  which  produce  degeneracy  and 
eriitiinality.  The  attitude  of  the  law  in  that  the  coinimHsion 
tof  each  offense  involvesi  a  distinct  moral  responsibility  of  the 
indi vidua  1«  which  demands  and  justifies  the  iniSictioti  of  pim- 
iah men t.  The  law  miist  deal  primarily  with  acts  and  not  with 
dispositiims,  and  its  restrictive  measures  for  the  protectiau 
igainBt  crime  must  apply  to  all  persona  alike.  In  the  absence 
>f  a  well  defined  mental  disease  it  cannot  stamp  character  as 
Erimiual  irrespective  of  the  comnnssion  of  specific  acts,  and 
>lace  persons  affected  with  such  cliaracter  under  special  con- 
ttrol  or  disability. 

§96.     Reputation.— The  same  muet  be  true  of  character  in 

the  Ht^nse   of   reputation,     Blaekstane^    refers  to   a   statute  of 

3d  ward  III,  empowering  justices  of  the  pcauo  to  bind  over  to 

the  good  behavior  tow*ards  tht?  King  and  his  people,  all  them 

Ihttt  bp  not  nf  good  fame ;  and  these  include  not  only  persons 

iiilty  of  distinct  acts  of  disorderly  conduct,  but  also  such  as 

[keep  suspicious  company,  or  are  reported  to  be  pilferous  or 

tjbbera,   snch   as   sleep   in   the   day   and   w^ake   in   the   night, 

the  putative   fathers  of  bastards  *'and   other  persons  whose 

Imiabehavior  may  reasonably  bring  them  within  the  general 

iTrords  of  the  sintute  as  persons  nut  (jf  gfjod  fame:  an  expres- 

njon,  it  must  be  owned,  of  so  ^^reat  latitude  as  to  leave  much 

to  be  determined  by  the  diseretion  of  the  magistrate  himself/  ' 

Thi»  does  not  appear  to  be  the  common  law  in  thia  country. 
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English  jijBticos  of  the  peace  it 
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pstert'iai?  of  arbitrary  power. 
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but  some  of  the  states  have  adopted  similar  legislation.  Coi.- 
^ess  by  act  of  July  29,  1892,  amended  July  8,  1898,  applying 
to  the  District  of  Columbia,  authorised  the  punishment  by  a 
fine  or  the  binding  over  to  good  behavior,  of  specific  categories 
of  persons,  including  ** suspicious  persons.*'  The  Court  of 
Appeals  of  the  District  of  Columbia  declared  the  conviction  of 
a  person  merely  on  the  groimd  that  he  was  a  suspicious  person 
to  be  void,  the  provision  of  the  act  in  this  respect  violating 
the  Fourth  and  Eighth  Amendments  of  the  federal  constitution. 
*  *  Mere  suspicion  is  no  evidence  of  crime  of  any  particular  kind, 
and  it  forms  no  element  in  the  constitution  of  a  crime."  A 
charge  of  general  suspicion  is  incapable  of  being  met.  Even 
if  reputation  could  be  regarded  as  an  element  in  the  legitimate 
offense,  it  would  not  justify  the  government  in  treating  the 
party  having  such  reputation  as  a  criminal.  The  prisoner  was 
therefore  discharged  on  habeas  corpus,^ 

§  96.  Known  thieves.— Some  states,  however,  recognise  the 
power  of  punishing  ** known  thieves,''  by  which  must  be  un- 
derstood persons  having  the  character  or  reputation  of  thieves. 
While  the  character  may  be  proved  by  showing  specific  acts, 
the  pimishment  is  not  for  these  acts  but  for  the  general  conduct 
which  they  indicate,  and  a  conviction  may  under  the  provisions 
of  some  statutes  be  based  on  evidence  of  reputation.*  The 
Supreme  Court  of  Ohio  said  in  a  case  upholding  this  power: 
**It  is  a  mistake  to  suppose  that  offenses  must  be  confined  to 
specific  acts  of  commission  or  omission.  A  general  course  of 
conduct  or  mode  of  life  which  is  prejudicial  to  the  public  wel- 


trflififi  rftu  be  based  only  on  the  proof  of  jipeeific  acts**  and 
ini  notoriety  cannot  create  a  presumption  of  guiJtJ 

§  97,  Vagrancy,  vagabondage,  and  criminal  IdleneBS.— A  ri*- 
nrknhle  ease  of  an  appHrriit  iv(*( ignition  of  a  t-ondition  of 
•iminality  is  presented  by  the  legislation  against  vagrancy, 
hgiibondaire^  and  eriminal  idleness.  This  legislation,  in  Eng- 
d,  goes  hack  to  the  time  of  Edward  IIF,,  and  was  tirmly 
itAhlishetl  at  the  beginning  of  onr  government.  Vagrauey  aud 
igahondage  inchide  many  distinctly  illegal  aets  violating  pub- 
fc  nrch'r  or  niurality:  es^peeially  begging  on  tlie  streets,  and 
ight  walking  on  the  part  of  progtitutes,  may  be  regarded 
learly  aa  offensive  and  disorderly  eondiict  in  public  pliices* 
nt  the  statutes  also  punigh  acts  whieh  in  themselves  appear 
moeent*  a^  loitering  about  public  plat'cs,  etc.,  when  done  by 
t*rtion.«t  of  a  certain  description.  So  the  Illinois  statute  declares 
f  be  vagabonds  all  persons  •  •  ■  **who  are  habitually 
rgleelfnl  i>f  their  entploynient  or  their  calling,  and  do  not 
iwfuUy  provide  for  themselves,  or  for  the  support  of  their 
imilies:  and  all  persons  who  are  idle  and  dissolute  and  who 
egleet  all  lawful  business,  and  who  habitually  mis-spend  their 
I*  by  frequenting  houses  of  ill-fame,  gaming  houses  or 
ippUng  shops:  all  pt*rsous  lodging  in  or  found  in  the  night- 
iine  hi  out^bouscSj,  sheds,  barns  or  unoccupied  buildings  or 
Ddging  in  the  open  air,  and  not  giving  a  good  account  of 
ieuiselvi?s;  and  all  persons  who  are  known  to  be  thieves, 
irglarH  or  ]nekpoekets,  either  by  their  own  confession  or 
herwiite,  or  by  having  been  convicted  of  larcenj^  burglary, 
*■  other  crime  against  tlje  laws  of  the  state,  punishable  by 
«prt»oritnent  in  the  state  prison,  or  in  a  house  of  correction  of 
ly  city,  and  having  no  lawful  means  of  support,  are  habitually 
Hind  prowling  around  any  steamboat  landing,  railroad  depot, 
inking  inHtitiition,  broker's  office,  place  (*f  public  amusement, 
action  rooni^  store,  shop  or  crowled  thoroughfare,  car  ur  omni- 
or  at  any  public  gathering  or  assembly,  or  lounging  about 


\^Bo  m  pnwon  amnot  be  convicted  profeesional  thief;  Bycrs  v.  Com.  42 

m  €oaiai0U  ip^tnhler  wtfhout  proof  Pn.  Bt,  S% 

metm  of  giunbling;  Vnm,  s\  Hop*         ^Bt*il(*  v.  B4^wii*k,    13  E.   I.  211, 
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any  court  room,  private  dwelling  houses  or  out-houses,  or  are 
found  in  any  house  of  ill-fame,  gambling  house,  or  tippling 
shop/'®  The  offense  of  criminal  idleness  is  very  similar  in 
character.® 

§  98.  Vagrancy  not  a  status  of  dependence.— A  peculiar  view 
of  the  law  of  vagrancy  was  taken  in  some  earlier  cases.  A 
statute  of  Maine  authorised  any  two  or  more  overseers  to  com- 
mit to  the  workhouse  *  *  *  **A11  persons  able  of  body  to 
work,  and  not  having  estate  or  means  otherwise  to  maintain 
themselves  who  refuse  or  neglect  so  to  do,  living  a  dissolute 
or  vagrant  life  and  exercising  no  lawful  calling  or  business 
sufficient  to  gain  an  honest  livelihood.''  A  prostitute  was  com- 
mitted under  this  authority  and  applied  for  habeas  corpus. 
The  court  admitted  that  the  overseers  had  no  criminal  jurisdic- 
tion, and  had  no  right  to  act  on  the  petitioner  as  an  offender: 
the  commitment  was,  however,  upheld  as  a  police  measure.*" 
The  argiunent  is  somewhat  confused,  but  justifies  the  commit- 
ment upon  three  groimds:  that  it  was  for  the  woman's  own 
benefit,  that  it  was  a  sort  of  quarantine  to  protect  the  com- 
munity from  contamination,  and  that  the  petitioner's  dissolute 
habits  were  leading  her  to  indigence,  so  that  she  might  be 
treated  as  an  indigent  although  she  had  not  yet  received  alms. 
All  three  arguments  are  palpably  unsound:  there  exists  no 
authority  to  deprive  sane  adults  of  their  liberty  simply  as  a 
means  of  improvement ;  the  quarantine  of  those  affected  by  con- 
tagious disease  is  justified  and  limited  by  the  strictest  necessity 
of  physical   protection,   and   the   commitment   of  paupers  is 
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[gaid  in  a  New  York  ease'^  that  a  person  may  b*?  convicted  fop 
vaijTHncy  whether  \m  eondition  is  his  inisfurtun**  *ir  his  fault, 
^»«itii*t*  \m  Jtuiividiial  liberty  must  yiehi  to  the  pnhlie  iieceHsity 
[  i>r  the  publie  good. 

9.    Vagrancy  a  criminal  offense.— But  the  sound  doctrine 
In  unth>uhtediy  that  vai^^raury  aiid  rriiuinal  idh^nesii  ilo  not  con- 
Lf^titute  in  the  eye  of  tlie  law  a  sot.*i«l  stahis  Ui  be  th*nlt  with 
by  police  eontrol,  hnt  criminal  acts  to  he  pnni«hed  by  the 
priunnal  eonrtn.     It  is  neeessary,  therefore,  to  determine  where 
the  gijit  of  thr  ijftVnse  lies.     It  seeniJ4  that  the  criminality  rent** 
ipon  a  combination  id"  throe  circnnmtances :  the  abgencc  of  law- 
ttnl  meann  nf  support,  tlie  nt^i^lect  to  seek  eniphiyment,  and  the 
^#dTt*iiwive   pnblie   exhil»ition   of  Kueh   eondition.     The   lank   of 
leanii  of  snpport  imptmes  the  obligatioTi  to  work  since  othcr- 
rim*  th**  burdmi  of  HUpport  falls  upon  the  public;  the  provisions 
if  the  law  are  **poK8ibly  desiirned  to  pr*deet  the  publie  from 
PXpenxe  ijuite  nn  innch  hh  from  disorder,  '' '^     *'He  who  being 
ible  to  work  and  not  able  otherwise  in  sup|K>rl  himself,  de- 
liberately plans  to  exist  by  the  labor  of  others  is  an  enemy  to 
ciety  and  to  the  commonwealth/''*     Therefore  there  can  be 
ftjo  eonvietion   if  there  are  independent  means  of  support  j^*^ 
[lint  the  lack  of  such  means  may  he  inferred  by  the  jury  from 
(the  fact  of  prostitution^**     The  neglect  to  seek  employment 
llM*eni««  essential   since   without   it   mere   misfortune    would    be 
I  punishable,^*      The  third   re<iuirement,  whieh   is  perhaps  not 
[rj«srntial,  adds  to  the  element  of  public  danger  that  of  oflfensive- 
%i*sR  and  flisorder,  and  needs  the  agpfravation  of  the  other  two 
Eire umstiif lees,**     In  California  it  ha«  been  held  that  idle  wan- 
lering  and  roaming  about  the  streets  at  late  and  unusual  honrs 
^if  the  oinbt,  tmiy  be  [>unishable  witbiuit  proof  of  lack  of  means 
}(  mip|w>rt  ;**•  but  this  must  he  rejtjardeil  as  doubtful  unless  there 
abio  disonlerly  conduct.     In  Michigan  it  w^as  held  that  the 
"men*  suspicion  that  a  woman  walking  on  the  street  at  nis^ht  is 
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a  prostitute,  will  not  justify  an  arrest  in  the  absence  of  any 
act  on  her*  part  showing  that  her  purpose  is  illegal.^ 

§  100.    Vagrancy  as  a  means  of  dealing  with  snspects.— But 

while  it  should  be  insisted  that  the  commission  of  specific  crim- 
inal acts  is  essential  to  constitute  vagrancy,  and  that  it  must 
be  treated  as  a  crime  and  not  as  a  status,  there  is  no  doubt  that 
the  comprehensive  definition  of  the  oflfense  affords  the  means 
of  dealing  with  the  criminal  elements  of  the  population  and 
keeping  them  temporarily  under  restraint  in  cases  of 
emergency.  The  New  York  City  Magistrates'  Report  of  1897 
says:  **Many  persons  are  arrested  under  suspicious  circum- 
stances, such  as  well  known  criminals  mysteriously  loitering 
about  the  streets  at  night,  or  frequenting  crowded  places,  or 
persons  having  property  in  their  possession  for  which  they  can 
give  no  good  account,  nor  of  themselves.  Frequently  such 
arrest  is  the  first  step  in  the  detection  of  some  crime  which  is 
investigated,  the  proper  complainant  found,  a  formal  complaint 
taken,  and  the  prisoner  held  for  trial.  In  many  instances  sucli 
arrest  prevents  the  commission  of  crime.  During  the  year  the 
total  number  of  such  cases  amounted  to  1897,  of  which  1885 
were  discharged,  and  12  cases  are  pending."  The  disposition 
of  the  cases  shows  that  the  charge  of  vagrancy  serves  simply 
to  justify  .an  arrest  made  for  other  purposes  for  which,  how- 
ever, an  arrest  cannot  legally  be  made.  The  practice  of  our 
police  authorities  thus  sanctions  a  form  of  preventive  arrest 
which  has  no  warrant  in  our  law,  but  which  is  recognised  in 
Germany  as  within  the  inherent  powers  of  the  police.**  This 
mere  precautionary  arrest  is  lawful  under  our  law  only  in  order 
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Bllogrether  different  (|iie»tiau  how  far  a  state  may  keep  out  of 
ttfi  borders  convicttnl  crimiualst  vagrants,  imupers,  lewd  womefi 
or  dt*pi*n*leiil  persons.  Prior  Uj  tlw  passai^e  of  thi^  federal  iin- 
mi^atinu  act  a  uuaiber  c^f  ntates  had  ooaeted  8tatilt(.*8,  under 

tich   imnii^ants  were  taxed  or  b<*nds>  refpiireil  nn  8e<.*urity 
iinst  their  becoming  a  ebarj^e  upon  the  i>iiblic.    The  United 
!^tate8  Supreme  Court  has  held   with   reference  to  these  acts 
thiit  any  burden  placed  on  imrniiyTawts  generally,  or  according 
to  thf*  arbitrary  discretion  of  an  administrative  officer,  h  an 
imefin^titiitiona]  re^trietion  of  foreifrn  eouimeree,  but  has  also 
Keognised  that  proteetive  mcaiiures  ea  re  fully  limited  to  immi- 
^^nts  <ianfrerou8  to  the  safety  or  good  order  of  the  state  may 
bt*  upheld  as  a  legitimate  i^xereise  of  the  police  power/-^^     Little 
oecaflion  eEiatfl  at  present  for  state  eoutrol  of  foreign  immigra* 
tk»n,  Kiu«te  the  matti*r  m  ad(*riurttrly  eovered  by  Federal  legis- 
lation.    But  the  8ame  qneation  jiught  arist?  in  eonncction  with 
interHtate  itiigrattou.     The  dwta  of  the  Suprenn^  Court  seem 
Jp  reeogiijiie  the  ripht  of  the  staten  to  protect  their  people  from 
Bpugerotis  immigrants,   no   matter  from   where   they   eomc,*^ 
hut  110  aiich  ease  has  been  directly  passed  upon,  and  especially 
the  guaranty  of  equal  ritrhtK  to  the  citizens  of  the  several  states, 
hfiJt  not  yet  been  considered  in  this  connection. 

i  102.    Control  over  ciimiiials  after  conviction.  — While  the 

Inw  doca  not  deal  with  criminality  apart  from  the  commission 

of  Hi^ecifii?  eriniinal  aet8,  the  punishment  of  actual  crime  may 

be  made  and   is  made  the  means  of  treating  criminality  as 

nuch.     This  is  done  partly  through  measures  adopted  during 

gnjirisonment,  partly  through  substitution  of  control  and  su- 

Jprviston    outside   of   the    prison^     for     imprisonment,     partly 

throuirh  restraints  imposed  upon  a  person  who  has  been  con- 

Hjjeted  and  ^nffi^n^l  punishment. 

H^OS.  Meainjres  during  impri&onment,— Modern  systems  of 
^^^B  legtslation  are  based  upon  the  theory  that  punisliment 
nhonld  W  iruide  as  far  as  possible  the  means  of  reformation, 
and  thai  the  prisoner  shouli  be  treated  in  a  manner  calculated 
,tp  rastorc  him  to  Koeiety  as  a  more  useful  member  than  he  was 
lore.    The  prison  management  and  discipline  through  which 

^FBmngtT    C^mm,    7    TIow.   2^3,  llpnilcraon  t«  \Ujor,  92  V.  B.  259; 

«rilb   r^fwrenee   fi>   I  *i   of  Chy  Lung  v.  Fraemao^  ^H  It.  R.  275, 
I  sd  of  MawtachHurttfl  before*  llie         ^«  nuntiibfil,  ptc,»  B.  Co*  v.  HtUMSiii 
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this  end  is  sought  to  be  accomplished,  is  not  part  of  the  police 
power  of  the  state;  but  is  partly  an  incident  to  the  power  of 
criminal  punishment  (which  belongs  to  the  judicial  power), 
and  partly  rests  upon  the  rights  and  powers  inseparable  from 
the  government  of  any  institution  having  the  special  custody 
of  persons.  This  allows  the  regulation  of  the  routine  of  the 
life  down  to  the  smallest  details,  and  of  course  also  the  prohi- 
bition of  the  use  of  liquor,  tobacco,  etc. 

Measures  which  in  their  effect  reach  beyond  the  term  of 
imprisonment  are  often  specially  authorised  by  statute.  This 
is  especially  true  of  processes  serving  the  purpose  of  identifi- 
cation: the  taking  of  measurements  and  photographs,  copies 
of  which  are  distributed  among  other  penal  institutions  and 
police  oflBces.  Since  these  are  appropriate  means  of  making 
escape  more  diflBcult,  and  of  facilitating  the  recapture  of  an 
escaped  convict,  they  may  perhaps  be  regarded  as  implied  in 
the  ordinary  powers  of  management;  in  a  considerable  num- 
ber of  states  they  have,  however,  in  recent  years,  been  made 
the  subject  of  special  statutory  enactment.^® 

There  is  no  warrant  for  adopting  compulsory  measures  of 
this  kind  with  regard  to  persons  who  have  not  been  adjudged 
guilty  of  any  offense,  except  perhaps  where  authorised  by 
statute  as  a  means  of  securing  the  presence  of  the  accused  at 
the  trial.  In  Indiana  a  person  arrested  was  photographed  by 
the  sheriff  against  his  wish,  and  his  photograph  sent  to  a 
number  of  police  oflBces.  An  action  upon  the  sheriff's  bond 
was  dismissed,  the  court  saying:  **It  would  seem,  if  in  the 
discretion  of  the  sht^riff  ha  should  deem  it  necessary  to  the  safe 
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eh  cases,  exempt  under  authority  of  &  statute  restricting  it 

its  proper  purpose  and   pruviding  safeguards  against  its 

hu!»i\     When*  a  suspectetl  criminal  is  arrested  but  must  be 

jseharged  for  lack  of  evident***,  thert*  seems  to  be  no  consti- 

t tonal  warrant  for  compulsory  photographing  or  measure- 

eiit,  deHirabJe  as  some  sueh  measure  of  identification  may  be 

r  practical  purposes, 

S  IOC    Oonditioual  pardon,— It  i^  reeo^ised  that  the  par- 

ilotiing  power  may  he  exereised  by  annexing  eonditions  to  the 

rdon.^**      Some    times  the  conditional  pardon  is  expressly 

rovided  for  in   I  be  constitution^**     or    by    statute.®^       The 

ndition  mm^t  not  be*  impossible,  eririiinal  or  illegal ;  but  there 

be  no  valid  objection  to  the  requirement  that  the  pardoned 

ffeiider  shall  remain  within  a  certain  locality,  report  to  the 

poliee^  not  engage  in  certain  pursuits,  etc. ;  in  other  words, 

e  power  of  conditional  pardon  may  be  ua^d  to  establish  a 

try  effective  supervision,  to  continue  until  the  expiration  of 

e  original  term  of  imprisonment.     It  is  also  held  that  the 

itflition  may  be  that  the  offender  sihall  leave  the  country  or 

e  Htatc;^'  even»  it  seems  where  banishment  as  a  pimishment 

forbidden  :^^  on  principle  the  legality  of  this  condition  may 

doubted ;  for  what  right  has  a  state  to  force  an  offender 

thcr  eommunity? 

$106.  Indetemunate  sentence  laws  and  parole*-*  A  kin  to 
le  eotiditional  pardon  is  the  parole  (under  English  laws  ticket 
Icnve)  uiuler  whieh  a  convict  is  provisionally  discharged 
>m  prison,  and  which  is  authorised  in  a  rapidly  increasing 
number  of  states,  generally  in  connection  with  a  system  of  aen- 
tcncrH  of  imprisonment  of  indeterminate  duration  within  a 
minimum  and  maximum  term  fixed  by  law.    Under  regulations 

I[>  b«'  e»tiiblished  by  the  prison  authorities,  or  by  a  state  board 
f  pardon t  the  eonvict  may  be  allowed  to  depart  from  the  pen- 
ten  tiary  on  condition  of  good  behavior,  and  liable  to  be  re* 
amed  to  prison  without  a  new  conviction  until  his  term  expires 
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or  until  he  is  sooner  finally  discharged.  The  legality  of  these 
laws  has  been  contested  partly  upon  the  ground  that  they 
are  encroachments  upon  the  executive  pardoning  power,  partly 
upon  the  ground  that  they  vest  judicial  powers  in  •the  prison 
authorities,  the  punishment  depending  upon  their  discretion 
instead  of  upon  the  sentence  of  the  court.  Upon  one  or  both 
of  these  grounds  they  have  been  held  to  be  unconstitutional 
in  several  states.^^  jn  other  states,  however,  these  acts  have 
been  sustained,  though  in  some  cases  by  a  divided  court.*^ 
The  Illinois  act  seeks  to  avoid  the  constitutional  difficulties 
by  making  the  discharge  of  the  prisoner  dependent  upon  an 
order  of  the  court  and  the  approval  of  the  governor.  The 
Supreme  Court  of  Massachusetts  sustains  the  act  upon  the 
theory  that  its  eflFect  is  to  inflict  the  maximum  of  punishment 
for  the  offense  subject  to  reduction.^^  The  same  view  has  been 
taken  in  Illinois.'*"  This  view,  however,  encounters  some  diflS- 
culty  where  the  law  provides  that  after  a  breach  of  the  parole 
the  convict  is  to  serve  out  the  whole  of  the  unexpired  maximum 
term  of  imprisonment,  not  counting  the  time  he  was  out  on 
l)arole.  If  during  this  time  the  convict  is  still  in  legal  custody 
—and  that  is  his  status  under  the  law  of  Illinois— the  effect  of 
this  provision  is  to  deprive  him  of  his  liberty  for  a  fixed  max- 
inmm  term  plus  the  parole  time.  To  remove  this  difficulty 
the  person  on  parole  must  be  held  to  be  free  subject  to  condi- 
tions by  the  breach  of  which  he  forfeits  his  freedom  and  to 
which  he  vohuitarily  submits  by  accepting  the  parole.  Such  a 
status  of  liberty  is  certainly  most  anomalous;  but  it  seems  to 
be  sanctioned  by  the  established  practice  and  constitutional 
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[irtsaii  ant bori ties,  the  queiition  ariBes  wh ether  it  is  consistent 
nth  caniftitutiona]  prliioiples  to  leave  the  admeasnrement  of 
f  pimkhment  within  a  rniniuiuiu  and  a  maximiim  term  to  admiu* 
strative  officers.    That  the  judiciary  Lrannot  claim  admeasure- 
ment of  penalties  as  a  matter  of  C4>nstittititmal  right,  appears 
From  th**  faet  that  there  are  some  offensen  in  whieh  no  discretion 
tsK  10  penalty  exiMts,-^'*  others  in  which  discretion  is  very  much 
irireiiiw^eribed.    It  is  also  coming  to  be  recognised  more  and 
[inore  that  an  approximation  to  perfect  juf>tiee  to  the  eriminal 
[eiiu  be  hrtti^r  aceompliKhed  by  wntehitig  the  eotiduct  of  the 
{eriminal  after  conwtion,  than  by  the  traditional  methods  of 
dill*  process  of  hi\\%  which,  it  must  he  confessed,  have  resulted 
In  a  very  ermle  reailsation  of  the  ideal  demands  of  jmitice  in 
Ihe  matter  of  punishment.     It  would  then^fore  be  better  to 
?gard  the  scope  of  the  judicial  power  which  imder  the  con- 
Ititntion  may  not  be  eomriiitted  to  the  other  departments  of 
11!   govenuiient,   as   restricted   to   the   determination   of  the 
tion  of  ffuilt,  and  to  liold  the  matter  of  admeasurement  of 
ithment  to  l>e  within  the  legitimate  proviace  of  legislation 
And  adujinistraiioo. 

The  iiiseretion  of  prison  authorities  should  be  controlled  by 

legislation.     The  law  should  not  only  fix  methods  of  punish- 

n*nt,  but  abjo  determine  its  ntaxinuim.     Indefinite  terms  of 

tinjpriAonment  can  be  justified  only  where  the  offense  is  suffi- 

[cit*ntly  grave  to  desem^  a  life  term,  or  where  the  offender  is 

|treated  as  a  person  deficient  in  moral  responsibility,  who  is  to 

^lardeil  rather  tliuti  pnnishetL    Moreover,  considering  that 

Ibe  parole  system  creates  a  new  status  of  diminished  liberty, 

^Ihe  1 1  rind  sc  character  of  that  status  should  be  determined  by 

r^  and  to  leave  the  conditions  under  which  the  prisoner  is 

on  f>aride  to  be  fixed  by  the  prison  authorities,  is  a  delega- 

Llion  of  legisliilive  pow*cr  hardly  su5?tainable  on  prineiph]*. 

107.  Parale  conditions  a  form  of  police  supervision.— The 
DQdiiiona  of  the  parole,  assuming  them  to  be  framed  by  com- 
ptrnt  authority,  may  be  made  to  eonstitnte  a  very  effective 
jliee  supervision  over  the  convict.  The  practice  is  to  put  them 
in  the  form  of  rules  and  regulationa  accepted  by  the  prisoner 
iml  tiTined  a  parole  agreement »  luit  thi*ir  binding  character 
rtainly  dtirs  not  ri*st  upon  contractual  principles. 

ivnlur  m  lite  firftt  *legrt*e— f!e«ith  peiiiilty^  N.  Y-  Penal  Code,  |  ISfl, 
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The  main  conditions  of  the  parole  are :  consent  of  the  Board 
of  Managers  to  a  change  of  employment  or  residence ;  monthly 
reports  by  mail,  abstention  from  intoxicating  liquors  and  from 
frequenting  saloons.^^  The  Indiana  State  Reformatory  re- 
quires in  the  monthly  report  a  statement,  among  other  things, 
of  the  earnings  and  expenditures  of  the  paroled,  whether  he  at- 
tends church,  whether  he  uses  tobacco,  what  books  he  has  read, 
whether  he  has  attended  public  meetings,  dances,  picnics,  and 
if  so,  when  and  where.  These  questions  are  put  to  juvenile 
offenders. 

A  breach  of  any  of  the  conditions  subjects  the  offender  to 
recommitment  without  judicial  proceedings,  if  the  liability  to 
summary  retaking  is  one  of  the  conditions  of  his  qualified 
release.**^  This  is  constitutional  since  he  remains  technically 
a  prisoner.^^  Supervision  and  recommitment  are  not  acts  of 
the  police  power,  but  part  of  the  jmnishment  inflicted  for 
crime. 

§  108.  Suspension  of  sentence  and  probation.— In  a  number 
of  states  courts  have  exercised  the  power,  without  distinct 
warrant  of  law,  of  suspending?  sentence  after  conviction  for 
an  indefinite  time,  with  the  understanding  that,  if  the  offender 
behaves  well,  the  sentence  will  never  be  pronounced.  The 
practice  seems  also  to  have  existed  in  England,^*  and  to  have 
been  well  established  as  a  power  of  respite  or  reprieve  in  cap- 
ital cases.****  Practically  this  amounts  to  an  exercise  of  a  con- 
ditional pardoning  power,  and  may  be  used  for  the  purpose 
of  controlling  the  conduct  of  an  offender  while  leaving  him 
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l**gttlity  has  been  denbd,^**  Indiaua  seems  to  regard  the 
[>wer  an  ujconsistent  with  the  governor *8  constitutional  pre- 
iinitive  of  piirilciij,^*  II  vft»w  whit'h  will  hardly  find  favor  else- 
irherts  The  tendeuL*y  in  to  i>anctioii  thL*  [>ractiet*  by  *statiiie»  (the 

it  step  to  that  effect  havinj^  been  taken  in  MasBaehuHettir**'), 
{iplyiiig  it  to  fiTKt  offenders  who  are  to  be  Haved  from  the  con- 
linination  of  prisau  life,^**  Similar  legishition  exists  in  Eng- 
Itid^'**  Prance  I**  Belgitirrii^^  some  other  European  statea,  and 

number  of  KntjliRb  c-olonii^j*.  The  system  of  France  and  Bel- 
inm  differs  from  that  «>f  Englaud  and  America  in  tliat  under 
4e  former  the  conditional  liberty  is  forfeited  only  by  the  com- 
nHHion  nf  another  crime  t>f  which  tlie  offrnder  i^  eon%ieted, 
rhile  under  the  Enj^flish  and  American  hiws  the  enforcement 
of  the  aentenee  ih  at  any  tunc  within  the  power  of  the  e*>urt, 
rbicli  may  exercise  it  when  satisfied  of  the  tuiaconduet  of  the 
Offender. 

$  109.     Security  of  good  behavior*— WhUe  indefinite  siispen- 
^oti  of  sententie  is  of  doubtful  validity  without  statutory  sane- 
it  b;  a  prineij>lp  t\t  the  common  law  that  The  court  may 
In*  as  part  of  the  jicntence  in  easew  of  misdemeanor  that 
ke  defendant  give  bonda  to  keep  the  peace  and  be  of  good 
i*hnvior/**     In  N'ew  York  this    authority    is    confirmed    by 
itute/* 

J  110.     Disabilities  of  ex-convicts,  — Where  the  riirht  U)  pur- 

le  a  rallinir  may  be  restricted  in  the  pub  lie  interest,  persona 

iir  hi*en   convi<*teiI   of  n  crime   may   he  excluded   t»y  Ihw 

auch  pursuit,     Tbuw  liquor  licenses  may  be  refused  to 

iKJonvicIa,       In  Nevv^   York  persons  eonvieted  of  infamous 


**«P«oj>li»   V.   Brown,    "j-i    MUh    I'n 
Pwfilp  V,  AUen,  I'm  IIL  HI.  m  X.  K. 

$H;   F«»|>le  r%  tqL  Btx^imrt   i;  Bftr- 
11^  67  .V.   K  23;   Umted  8t«tm  v, 

niaait,  4a  Fijd.  Rt?p.  74S. 
*»  HnUer  v.  Hute,  ^7  ln*L  37a, 
**  Tlur  rrfwtion  of  ii  prolmtion  olK- 

^w  f«r  Iho  foiinty  uf  Bu(rt«lk  hy  nrt 

*^8«*  New  JfiiThey  PrDlmlitin   Umv 
Uwpowt  Ato.  Bar  A«i'n»  1900,  p. 

[  ••  t*r<i|iatiDii    of    Firnt    Off<»mk'ra' 
1S»7,  IMi  &  51  Virt,  ck  25. 
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crimes  are  excluded  from  the  practice  of  m;edicine.  Where  the 
restriction  operates  only  prospectively,  its  legality  is  undoubted, 
whether  regarded  as  a  police  regulation  or  as  part  of  the  crim- 
inal punishment;  its  retroactive  operation  has  been  upheld  as 
an  exercise  of  the  police  power,  when  .the  commission  of  the 
crime  showed  unfitness  of  the  calling.  This  point  will  be  dis- 
cussed in  another  connection.^' 

Police  supervision  as  an  addition  to  the  regular  punishment 
for  crime,  seems  to  be  unknown  in  this  country,  but  is  recog- 
nised in  European  systems.  In  Germany  it  may  be  made  part 
of  the  sentence  in  a  niunber  of  offenses  specified  by  statute.*** 
In  France  where  it  was  introduced  in  1810,  it  was  abolished 
by  an  act  of  1885,  which  substituted  a  prohibition  against  living 
in  designated  cities.  In  England  police  supervision  was  intro- 
duced by  the  Habitual  Offenders'  Act  1869,  and  is  now  regu- 
lated by  the  Prevention  of  Crimes  Act  1871.  The  court  upon 
the  second  conviction  of  an  offender  is  authorised  to  add  to 
any  other  punishment  police  supervision  for  a  period  of  seven 
years:  the  person  under  supervision  must  notify  the  police  of 
every  change  of  residence  and  rei)ort  himself  once  a  month. 

r'»5  Hawker  v.  New  York,  170  U.  S.  mont,  receiving  stolen  goods,  robber)", 

189;  see  §  545,  infra.  offenses  against  game  laws,  arson,  in- 

•'«  Riot,  counterfeiting,  procuring  jury  to  property  v^-ith  danger  to  life, 
immorality,    larceny    and    embezzle- 


CHAPTER   V. 
aATETT  AND  HEALTH. 


I 


UL  Growth  of  legislation.— The  protection  of  pcrsoms 
property  from  the  elements,  from  min-hanicril  forces  pressed 
ifiU*  hum  ail  service,  and  from  disease,  ealls  in  many  respects 
for  the  combined  action  of  society,  and  the  urgent  need  of  this 
pri>t<*etion  mnkeFi  it  imf>ossible  to  wait  far*  or  to  rely  entirely 
u|K>n«  %'oluntary  eombination.  A  larj^e  amount  of  state  activity 
k  thus  called  into  play.  The  government  provides  for  the 
pr%*gervation  of  life»  health  and  property  by  preventi%'e  and 
other  arranj^ements,  which  it  inana^eH  in  a  proprietary  capacity 
und  places  at  the  service  of  the  public;  but  in  addition  it  regu- 
lates»  compels  and  reHtraiDB  private  action  for  the  like  purpose, 
A  va«t  amount  of  police  legislation  is  justified  on  this  ground* 
and  the  state  in  readily  conceded  more  incisive  powers  than 
deupotic  irovemmentJi  would  have  dared  to  claim  in  former 
timcK.' 

The  earlier  history  of  legislation  shows  comparatively  little 
ear#*  fur  The  prevention  of  accident  or  disease.  The  XI I  Tables 
eon  tain  what  appears  to  be  a  sanitary  regulation,  viss:  the  pro- 
hitiition  of  burials  in  the  eity.  The  Roman  praetor  entertained 
popular  actions  for  damages  and  penalties  in  ease  of  injury 
done  by  matter  carelessly  thrown  or  poured  from  hoiLses  upon 
piiblie  highways^  or  dangerously  plaeed  thereon;^  the  protec- 
tion was  thim  confined  strictly  to  public  places.  Apparently 
the  earliest  English  sanitary  legislation  is  an  act  regarding 
nuiHanceg  in  towns  of  the  12th  Richard  II,  chapter  13;  com* 
iribigions  of  sewers  were  first  created  by  8  Henry  VI,  chapter  2; 
slaughtering  <jf  animals  in  walled  towns  was  probibiti^d  by  4 
ileiii^'  VII,  chapter  -i  Building  regulations  were  established 
far  L^mdon  after  tin*  great  firf*  of  IGfifi*  The  nt*eci  of  public 
ineasun*s  for  health  and  safety  would  naturally  first  be  felt 
in  cities,  and  it  was  through  autonomous  iminicir»a)  legislation 

I  ThuM  Mflnitary   nieaiufefl   agaiuAt     tnl^ir&ted   for  ttenturiea  tbe  griifiaeit 
\%\%i*  ptsiifivr  have  ^K^en  resented  In  lu-     formi    of    f^ovemmenial    appreealoii 
tilui  9m  interfering  with  the  winctity     and  upoliation, 
|4>f  pdvftte  life  bj  a  population  which         ^  Dig.  ^,  3. 
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that  on  the  continent  of  Europe  during  the  latter  part  of  the 
Middle  Ages  this  branch  of  internal  police  was  first  called  into 
existence.^  Since  the  last  century  health  and  safety  have  be- 
come prominent  objects  of  the  so-called  social  legislation— that 
is  to  say,  legislation  for  the  benefit  of  wage  earners,  covering 
chiefly  the  following  subjects:  factories,  mines,  ships,  and 
tenements. 

§  112.  Principal  subjects  of  legislation.— The  legislation  in 
the  interest  of  safety  and  health  is  so  extensive  that  it  is  not 
possible  to  do  more  than  indicate  its  principal  subjects  and  the 
measures  adopted  for  dealing  with  them.  This  will  at  the  same 
time  serve  to  define  the  scope  of  these  two  interests  for  the 
purposes  of  the  police  power. 

SAFETY  LEGISLATION.   §§  113-121. 

§  113.  In  the  legislation  which  seeks  to  afford  protection 
from  injury  or  destruction  due  to  mechanical  causes,  the  fol- 
lowing principal  agencies  or  dangers  are  guarded  against: 
water,  fire,  explosion,  the  power  of  moving  bodies,  structural 
defects,  and  the  action  of  animals.  According  to  subjects 
regulated  or  dealt  with  we  may  distinguish :  lands  subject  to 
floods;  mines;  railroads;  ships  and  navigation;  buildings;  ma- 
chinery ;  explosive  and  combustible  materials  and  poisons ;  dan- 
gerous animals  and  destructive  vermin  and  other  pests. 

§  114.  Protection  against  overfliow  and  inundation.^— The 
action  of  the  state  is  chiefly  proprietary,  by  improvements  of 
the  channels  of  rivers,  the  erection  and  maintenance  of  dikes 
and  levees,  and  the  drainage  of  surface  waters.*^    Under  early 
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Iftud  in  such  a  manner  as  to  weaken  tlie  natural  protection 
afforded  by  it  against  the  iiirotids  nf  the  water^  Uuder  the 
law  of  neeessity,  without  statutory  authority,  all  able-bodied 
[M*rHon«  may  be  required  to  assistt  in  wanlinir  nff  a  prest.'nt  and 
itnniediatr  danger  of  iiiuudation*" 

1 116.  Mines*'^'  — Ijef*islatioii  for  the  Jitifety  of  miners  exists 
in  all  states  in  which  mining  opera tronH  are  earried  on.  For  a 
ree**nt  revision  sad  eodtiication  of  the  laws  regard ingr  bitumin- 
ous coal  mines  see  tUinois  Aet  of  Aprils  1809;  regarding  anthra- 
eite  coal  mines,  the  act  of  Pennsylvania  in  Brightly  and  Pur- 
don  *s  Digest.  1895,  p.  1342,  The  provisions  relate  to  maps  and 
surveys,  the  const  rue  t  ion  of  shaftvS,  the  observanee  of  proper 
{Mirti lions,  the  opi* ration  of  hfJistiusf  enj^iues  and  other  maehin* 
ery,  the  storage  and  use  of  explosives,  ventilation  and  lighting, 
and  signal  eodes.  The*  state  exereises  supervii^ion  over  mines 
through  inspectors,  and  n Mini  res  <H*rtifieates  of  eompetency 
j^mnted  upon  examination  of  those  employed  as  managers  or 
foremen,  hoisting  en^jineers,  and  mine  examiners,  at  the  same 
time  fn*quently  eomp*41ing  such  employment.^*  For  question 
Hri^ing  a»  to  statutory  liability  in  case  of  such  eompnlsory  em- 
ployment, seo  5  fi24.  infra. 

$  116.  EailroadsJ'^— The  police  jjower  is  i^xereised  by  statu- 
tory legialalion  and  by  niunieipal  nrdiuanees  in  the  interest  of 
the  public  at  htrge  using  highways  at  railroad  crossings,  of  pas- 
seugers,  of  railroaci  employees,  auil  of  the  owners  of  property 
liable  to  be  injured  or  destroyed  by  the  operation  of  railroatl 
trains.  Regulations,  restraints,  and  requirements  relate  to  tht* 
foUowing  matters  t  the  rate  of  8pee<l  of  trains  in  cities;  warning 
siign  boards,  gates^  and  flagmen  at  crossing;  grade  elevation 
or  dcpn^ssion:*^  switches,  hrakesi,  eoiiplprs,  signals;  the  use 
of  mtoves  in  ears;  fenee8  and  imttle  guards;  employment  of 
ffuffieient  numbers  of  men  and  of  men  properly  qualified,  and 
ttpsting  jiueh  qimlifieation  by  exnTiunation:*'  provisions  against 
fiirerwork  of  train  oporatfrrs:  supervision,  sometimes  at  the 
t'XIK*njii?  of  the  railroad  company;  strict  responsibility  for  in- 
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juries  to  persons  or  property.  Constitutional  questions  arising 
with  regard  to  some  of  these  requirements  will  be  discussed 
in  their  proper  places;  it  is  sufficient  here  to  say  that  the 
amplest  exercise  of  the  police  power  is  sustained  by  the  courts 
in  this  field  of  legislation. 

§  117.  Ships  and  navigation.^  ^— The  great  bulk  of  legislation 
in  this  matter  is  federal,  enacted  under  the  constitutional 
power  of  the  United  States  over  commerce.  But  the  regulation 
of  port  pilotage  is  left  to  the  states,^*  and  state  laws  contain 
other  provisions  regarding  the  safety  of  navigation  within 
their  limit.^"^  Local  municipal  authority  also  frequently  ex- 
tends to  the  enactment  of  harbor  regulations.^®  As  regards 
federal  legislation,  the  establishment  and  maintenance  of  light- 
houses and  life  saving  stations  belongs  to  the  proprietary  pow- 
ers of  the  government;  the  following  provisions  fall  within 
the  province  of  the  police  power:  laws  for  the  prevention  of 
collisions  at  sea,  in  harbors,  rivers,  and  inland  waters,  and  on 
the  great  lakes,  by  prescribing  lights,  fog  signals,  and  sailing 
and  steering  rules  ;^®  relating  to  the  transportation  of  nitro- 
glycerine,2o  giuipowder,^!  and  other  inflammable  or  dangerous 
materials  ;2  2  steam  boilers  and  their  inspection  ;28  licensing  of 
captains,  chief  mates,  engineers,  and  steamer  pilots  ;2*  safe- 
guards for  the  prevention  and  extinguishment  of  fire,  and  for 
the  saving  of  lives  in  emergencies.^^  Many  of  these  safeguards 
are  also  required  of  foreign  vessels  carrying  passengers  from 
ports  of  the  United  States  to  other  places  and  countries,^  such 
vessels  being  clearly  within  the  police  power  of  the  United 
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1 118*  Bttildlngs  and  structures*  — llie  legiB!ati0ti  dealttiif 
rilh  this  mo  tier  m  ^eoenilly  lot'al  whether  eoarted  by  state 
^ur  by  iimiiieipHl  aiitht*rity.^^  Provkioiis  rt^late  to  the  mode  of 
LinfttrtK^tion  aad  materiak  used,  as  prescribed  by  elaborate 
lilding  rrgidatiims ;  th«^  <^stablis!iint*iit  «»f  firo  Hunt!*,  prohib- 
ling  within  cities  or  demgiiated  part  ions  thoreaf  the  erection 
l>f  trntm*  houses,  and  the  repair  of  tho.se  damaged  or  decayed 
more  than  a  speeified  proportion  of  their  vahie  ;-**  the  limita' 
OB  f>f  heigrht  of  building!?-  the  requirement,  in  case  of  hotels 
lodging  houses,  tenements,  office  buildings,  factories, 
hefttres  and  puTdie  halk.  of  precautions  and  arranjiements 
^Af^aitisi  fires  and  for  escape^  and  for  the  protection  of  stairs 
lud  hiitehways;  analogous  provisions  for  other  structures, 
iieh  as  stands  and  idatforms,  or  the  scaffolding  of  buildings; 
>ven  the  limitation  of  the  height  of  billboards  to  six  feet  has 
?eD  Qpheld  as  a  proper  safety  measure;^  provisions  for  build- 
^permits  and  inspection  to  control  the  carrying  out  of  these 
t;  in  recent  times  the  control  of  the  tiualifieation  of  archi- 
ct«  by  examination  and  certificate.^*^  In  dealing  with  actual 
the  community  primarily  renders  service  and  assistance; 
Sunder  the  pressure  of  extreme  necessity  the  police  power 
Day  bf  carried  to  extraordinary^  lengths:  buildings  may  be  torn 
|own  to  check  the  spread  of  a  conflagration,  and  persons  pres- 
it  may  be  required  to  render  services  in  obedience  to  the  in- 
InieiioTUi  of  proper  authorities,^*  In  the  interest  of  common 
ifety.  owniTs  may  alno  be  forbidden  to  set  fire  to  their  own 
Imihlings,  woods  rtr  prairii^s.-'*- 

1 119*    Dangerous  machinery,  inflammable  materials,  explo- 
pdisonSi  etc.— A  gn^at  many  police  regulations  fall  under 
iese  heads,  covering  among  others  the    following    subjects: 
winery   in    factories    (belting,   gearing,  shafting,   cleaning 
in  operation,  employment  of  children  upon  it) ;  constnic- 
[m  and  inspection  of  boilers  and  elevators,  and  examination 
id  licensing  of  engineers ;  testing  and  inspection  of  oils  and 
ibclling  packages;  insulation  t>f  electric  wires,  placing  them 
idrrground,  etc* ;  sale  of  poisons  in  properly  labeled  packages ; 


H«v,  LdWB,  ttliai>.  n>4. 
r#  infra, 

.   West,    164    N-   Y. 
3. 


Jo  lUioois  At!t  June  a,  1897 
A»8et*  iSo34,  614,  infra, 
^aiUinois  Crim.  VmU,  II 17,  IS, 
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manufacture,  transportation  and  storage  of  gunpowder,  nitro- 
glycerine, and  dynamite;  fire  works;  precautions  in  blasting. 

§120.  Dangerous  sports.— The  common  provisions  against 
fast  riding  and  drividg  fall  under  this  head,  and  laws  exist  in 
some  states  requiring  precautions  in  acrobatic  or  aeronautic 
exhibitions,  or  forbidding  certain  forms  of  dangerous  exhibi- 
tions altogether  ;^^  recent  legislation  requires  keepers  of  bath- 
ing establishments  to  maintain  safety  lines  and  life  boats. 

§  121.  Destructive  animals  and  vermin,  noxious  weeds,  and 
other  pests.— The  police  power  is  exercised  by  authorising  the 
shooting  of  fierce  dogs  not  properly  guarded.^^  The  statute 
books  of  recent  years  are  full  of  provisions  against  agencies 
destructive  of  the  products  of  the  soil.  In  some  cases  it  is 
attempted  to  lay  upon  the  owner  of  land  a  duty  of  extermina- 
tion.35  j\^n  act  of  Illinois  of  1899  requires  the  State  Entomolo- 
gist to  inspect  tree  nurseries,  and  to  issue  certificates  of  sound- 
ness; if  stock  is  infected  the  owner  may  be  required  to  take 
measures,  and  may  be  forbidden  to  remove  any  stock,  and 
provision  is  made  for  treatment,  partly  at  the  expense  of  the 
owner,  partly  at  the  expense  of  the  state,  and  for  the  destruc- 
tion of  the  stock  which  cannot  be  saved.^® 

SANITARY    LEGISI^TION.  §5122-133.87 

§  122.  There  is  a  large  amount  of  corporate  public  action  in 
the  interest  of  public  health  which  will  not  be  discussed  in  this 
treatise :  the  maintenance  of  hospitals,  provision  of  pure  water, 
establishment  of  parks,  sewer  systems  and  drainage,  cleaning 

of  streets,  also  the  furnishiu^  of  information  and  advice  tend- 
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Btbi*  spread  of  i^ontagious  or  mIfctiouH  iliseasi?/*"     The  United 
RtatPJi  formerly  lt*fr  it  ultojrrtht*r  tu  the  states  t(i  take  measures 

(of  protection  against  the  iinportation  of  disease  from  abroad, 
and  even  after  the  establishment  of  national  quarantine  re^ula- 
tiooir***  their  enforceiaent  was  left  to  local  authorities.  The  act 
of  March  8,  19UI:{,  exclude?*  from  immigration  persons  affected 
with  loathsome  or  dangerous  eontagious  Oineaae!?,  and  snhjeets 
imiDiirrantK  to  medical  examination.*^     An  act  of  February  15, 

1181^3,  gives  to  the  Beeretary  of  the  Treasury  wide  discretionary 
power  to  prevent  the  introduction  of  disease,  by  inspection, 
dimnfection,  and  isobition,  and  the  President  is  given  authority 
temporarily   to  snspend   inunis:ration   altogether/*   luit  quar- 
antine \H  still  chiefly  a  matter  of  local  legislation  and  adminis- 
tration.    In  the  states  there  m  generally  an  ample  delegation 
|4#f  power  to  administrative  boards  of  health/^  to  deal  with 
eontagious  and  infections  disease.     The  powers  exercised  by 
ihcM*   boards  are  large  and   frequently  not  specified  or  enu- 
fni-rated  by  statute;  the  Xew  York  law  gives  them  '^control  of 
all  personK  and  things  arriving  from  infected  places  or  which 
^Blrotn  mtiy  pause  are  liable  to  eommuoicate  contagion,*'  and  re- 
^■tjtiirwi  f*«pecially  the  isolation  of  persons  and  things  infected 
or  ejcposed.^*     The  health  ofticer  of  the  port  of  Mew  York  is 
l^^eqnired  **in  the  presence  of  immediate  djiii|>er  of  which  he 
^^lall  be  the  judge,  to  take  the  responsibility  of  applying  such 
additional  ra**iisnres  as  may  be  deemed  indispensable  ft>r  the 
[iro lection  of  the  public  health/ '^^'     The  statutes  of  Illinois 
Iprovide  that  the  Statt*  Board  of  Health  ** shall  have  charge  of 
lull  matterx  pertaining  to  quarantine,  and  shall  have  authority 
In  make  such  rules  and  regulations,  and  such  sanitary  in  vest  i- 
Efrations  ns  they  niay  fnnr*   linn*  to  time  deem  nceessarj'   for 
|lhr  pri*?*i*rvation  or  improvement  of  public  health;*'^**  cities 
aimply  authorised  **to  appoint  a  board  of  health  and  pre- 
pribe  its  powers  and  duties/**^  while  towu  boards  of  health 
"on  the  breaking  out  of  any  contagious  disease,  shall  have 
Ipower  to  make  and  enforce  any  nUes  and  regulations  tendirg 


4«  Under  ft^t  of  April  tB,  1878. 
«i  S2  8tAt.  at  Large,  p*  1213. 
4i  i  Key.  Hi&U  P-  ^^* 

M  \  ,    [oejd,   now  also  »tat^ 

witii  eoueurr^ut  or  supervise 


**  Public  iUiihh  Imw,  I  Jd4, 
*f>  Pnbli^*  Health  Law,  {  101, 
*'>  Rev.     J^tat.,     Snite     B^nnl 
Health,  3  2. 
<T  Citj  iMst  V,  1 1,  No,  7a 
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to  cheek  the  spreading  of  sneh  disease  f  to  shut  up  houses  or 
places  in  which  infected  persons  are,  and  remove  the  latter  to 
a  pest  house  within  the  limits  of  the  town.-**  Measures  directly 
aflfeeting  the  person  in  his  bodily  liberty  or  integrity,  represent 
the  most  incisive  exereise  of  the  police  power.  Only  the 
emergency  of  present  danger  therefore  can  justify  quarantine* 
isolation  or  removal  to  hospital  and  compulsory  treatment,  and 
it  is  at  least  doubtful  whether  vaccination  can  be  made  com* 
pulsory  apart  from  such  necessity,  certainly  not  under  a  mere 
f?eneral  delegation  of  authority  to  administrative  bodies;  but 
such  general  delegation  is  sufficient  to  cover  the  most  ample 
powers  in  case  of  an  emerg^ency*^^ 

g  124.  Marriage*^"— Restrictions  upon  the  right  to  marry 
based  on  disease  niaj  rely  for  their  justification  upon  one  of 
two  grounds :  either  the  marriage  may  be  a  wron^  to  the  other 
party  by  exposing  him  or  her  to  the  risk  of  bodily  harm;  a 
law  of  Michigan*  which  makes  persons  affected  with  syphilis  or 
gonorrhoea  incapable  of  contracting  marriage,  and  the  con- 
tracting of  such  marriage  a  felony,  is  of  this*  character;  or 
the  law  may  have  in  view  the  physical  well-being  of  future 
generations  by  preventing  marriages  the  offspring  of  which 
is  liable  to  be  tainted  by  hereditary  disease;  of  this  eharactfr 
is  a  law  of  Connecticut^  forbidding  epileptics,  imbeciles,  or 
feeble-minded  persons  to  marry;  where  the  woman  is  nml^^r 
forty-five  years  of  age.  This  age  limitation  clearly  indicates 
that  the  purpose  of  the  act  is  to  prevent  the  transmission  of 
the  defect  to  offspring. 

Legislation  forbidding  the  marriage  of  persons  afflicted  with 
disease,  which  is  liable  to  hereditary  transmission,  shoidd  be 
conceded,  as  a  matter  of  principle,  to  be  within  the  police 
power  of  the  state ;  for  the  health  of  unborn  generations  is  a 
matter  of  profound  concern  to  the  community  which  may 
justly  assume  the  guardianship  of  their  interests.  As  a  matter 
of  practical  legislation,  however,  restrictions  upon  the  right 


*8  Rev.  BtAl,  Townahip  Organisa- 
tion, XIV,  §  1. 

**  Harriaon  t*  Major  of  BaltimDref 
J  GiU,  (Md.)  264,  1843;  State  v. 
Ci^  of  New  Orleans,  27  La,  Ann. 
5i^l;  Haverty  v.  Base,  66  Me.  71, 
and  see  |$  446,  447, 


«^»Seo  1697. 

1  Laws  189&,  p.  247. 

2  Act  of  July  4th,  1505, 
Juljr  ^th,  1S95;  iiJio  Lnws  of  Mi&nt- 
iotn,  IdOl,  ell.  284,  and  Laws  of 
Kjuuhb,  1903,  ck  220. 
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to  marry  tttitiag  upon  scieotific  theories  which  art*  not  abso- 
lutely clear  in  their  operation,  and  upon  facts  which  are  not 
j?iiRily  iisc*ertainable,  must  nipet  with  almost  insuperable  cliffi* 
Bultif^    of    enforcement.     Provisions    merely  penaliainij:  mar- 
riages contracted  in  contravention  to  the  law  would  remain 
lead  letter!*,  while  to  vest  tht*  lieeiis^ini?  official  with  power  to 
^fuse  tuarriage  license*^  to  a[J[jlieniJts  whmu  he  knows  to  be 
(mfflieted   with   inheritable  disease/^   or   to  make   the   ri^ht   to 
marry  dependent  upon  a  physieian's  eertificate,  wonkl  make 
the  enjoyment  of  an  eRsential  right  subject  to  the  exereise  of 
a  diMTction  which  the  courts  niiirht  well  deem  unreasonable, 
^because  uneontrollable  aa  to  its  responsible  and  impartial  exe- 
^KUtioti. 

^m  The  prohibition  of  marriages  between  ujicle  and  niece,  or 
^Munt  iind  nephew,  or  between  first  cousins,  is  dilTerent  in 
^nature,  since  it  creates  merely  a  relative  and  not  m\  absohit*' 
^■miXHlinient  The  validity  of  the  prohibition  is  not  questioned 
m  the  states  in  which  it  exists,  although  it  rests  upon  a  theory 
which  in  not  supported  by  any  respectable  evidence*^ 


g  125.  Burials  and  cemeteries.^ -^  The  Htate  may  exercise  the 
illest  control  over  the  disposiiion  of  dead  bodies  with  a  view 
protecting  the  public  health.  Under  the  laws  of  many  states 
its  for  burial  and  for  transportation  of  corpses  may  be 
ired.'*  The  practice  of  embalming  has  been  regulated  in 
cent  years  in  a  number  of  states  by  a  system  of  examination 
nil  licensing.  The  control  of  cemeteries  is  only  a  further  ap- 
lication  of  the  control  over  the  disposition  of  dead  bodies, 
m  control  is  often  delegated  to  local  authorities,  with  power 
prohibit,  remove  and  vacated  and  in  some  states  statutes 
tnH*tIy  prohibit  the  establishment  of  new  burial  groimds  in 
Ht'ttp  portions  of  cities,  or  on  lands  draining  into  a  source 
rf  water  Kiipply.*  Dead  animaU  dti  not  at  once  cease  to  be 
perty,  if  they  were  property  while  alive,  but  if  not  imme- 


*  Act  of  Miimtsota,  §  2,  miU  sene  also  tht  purpose  of  fur- 

•  HutU,    Th«    MarHn^i*    nf    Near     iiiflliitig  information  as  la  lieatha. 


*^m  §  5*55, 

•  8**>  Mjui*.  Rt^.  Laws,  eh.  TS,  | 
atftn  Chupifi^   JK  i»».     Hw*h  jier- 


J  nUnoia  Citj  Aet,  Art  V,  fi  1, 
No.  7R;  At't  of  May  29,  1H79,  flen.-.  L 

*  iVnnwvlvaDia  Acts  of  ,lune  *24, 
l«&5,  April  20,  lftSJ9;  Tennewe© 
Man?ii  2S,  189^ 
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diately  cared  for  and  disposed  of  by  the  owner,  they  may  be 
treated  as  nuisances.® 

§  126.  Dead  bodies-^The  legal  status  of  dead  human  bodies 
is  quite  anomalous.  They  have  ceased  to  be  persons  without 
becoming  a  definite  species  of  property.  Relatives  have  a 
qualified  right  of  disposal  for  purposes  of  interment,  which 
cannot  be  regarded  as  property.  A  medical  institution  may 
acquire  a  body  for  dissection ;  thereby  it  loses  its  peculiar  and 
distinctive  character  and  becomes  property  like  any  other  in- 
animate object.  But  this  transformation  into  property  requires 
legal  authority,  and  is  generally  regulated  by  statute.^*^ 

Aside  from  this  use,  the  normal  destination  of  the  body  after 
death  is  its  decent  disposal,  and  this  seems  to  be  altogether 
within  the  control  of  the  law,  saving  legitimate  religious  usages 
not  contrary  to  health  or  safety  or  the  accepted  standards  of 
morals.  The  police  power  may  control  the  manner  of  disposi- 
tion of  dead  bodies  for  the  purpose  of  preventing  the  conceal- 
ment of  crimes,  or  to  guard  against  the  communication  of 
disease,  or  to  prevent  the  desecration  of  remains,  or  to  prevent 
disorder  in  funeral  processions  or  exercises.  In  this  country 
regulations  exist  for  the  first  two  purposes:  so  the  time  during 
which  bodies  may  remain  unburied  is  limited  in  a  number  of 
states,  and  burials  at  night  are  forbidden  in  Boston.** 

Probably  the  courts  would  control  legislative  discretion  were 
it  exercised  in  an  unreasonable  manner.  Thus  a  legislative 
prohibition  of  cremation  on  the  groimd  that  it  is  contrary  to 
good  morals,  would  not  be  likely  to  be  acquiesced  in  by  the 
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may  compel  a  minority  to  join  in  improvements  for  sanitary 
MS  w^II  BB  for  agricultural  purposes,  thi*  constitutional  aspect 
nf  whicli  will  b<^  diseitssed  hirther  on,**"*  It  has  been  held  in 
Oeorg^ia  and  South  Carolina  that  in  urban  communities  the 
cultiYstion  of  rice  may  be  forhidden  for  sanitary  reasons^' ^ 
and  in  some  sauthern  cities  the  upturning  of  the  soil  is  forbid- 
df'n  in  thi*  summor  numths.^^  Neglecting  land  and  allowing 
offal,  filth  or  noisome  substances  like  ^rarbage  to  accumulatit 
on  it,  and  the  pollution  of  water,  especially  such  as  ia  used  fop 
drinkin^p  may  be  treated  as  a  nuisance;'**  where  water  is  im- 
pure, wells  may  be  reciuire<^l  to  be  filled  up,^^ 

§  128*  Btiildinp  and  other  establishments.^^— The  following 
reimlations  rest  upon  the  sanitary  power  i  forbidding  more  than 
«  certain  proportion  of  a  lot  to  be  covered  by  buildings;  re- 
qniriDg  light  and  air  shafts  and  other  mean.s  of  ventilation; 
re<piiping  water  supply,  plumbing  and  privy  arrangements; 
forbidding  the  iLse  of  cellars  for  dwelling  pur|>oses,  and  the 
lce<*ptng  of  animals  in  houses.  These  requirements  are  of  par- 
ticular importance  with  regard  to  tenement  houses.  Theip 
cfwnerH  may  be  required  to  keep  them  in  a  clean  condition  so 
far  as  neceaaary  for  the  public  health,  to  provide  garbage 
boxes,  to  whitewash  walls  and  ceilings  periodically,  etc*  Over- 
crowding of  tenements  may  be  prevented  by  requiring  a  mini- 
mum amount  of  air  space  to  each  occupant.  The  use  of  tene- 
ments for  unwholesome  occupations  may  be  prohibited,  and 
the  manufacture  of  clothing  in  living  rooms  has  especially 
been  made  the  subject  of  restrictive  legislation  in  the  interest 
of  the  public  at  large.**  To  aid  in  the  enforcement  of  these 
proviuioni*,  powers  of  inspection  are  given  to  proper  author- 
it  iea,  and  in  New  Y'ork  the  names  of  the  owners  of  tenement 

uses  must  be  publicly  registered,^'* 

129.     Foodstuffs,  etc*^*— The  sanitary  power  is  exercised 


i^Hty  I  441,  44:i,  %nfra, 

i5«9;  8amineni(Je  v.  PresHle7«  SS  B. 
tl,  AH,  N  L.  R,  A,  S54. 
i»C*liiipiii,  p,  15S, 
ttt  tijttii>yi  ^Vimiiial  Code,  Bcg.  2tfL 
IT  Htate  V.  8i*bli*tfmiur»  4!^  T*a.  Auii. 
Ijee,  11  1*  B-  A.  135. 


iMCbiipiB,  pp.  I4&-I55,  822-831; 
Maas*  RoT«  Laws,  eh.  104, 

^«  M&B8.  Bm-.  Lawn,  ch.  106,  See. 
5«-61. 

^«  See  the  Tonemoiit  Hqub©  Aet  of 
New  York,  LawB,  1901,  A  Mi,  reg- 
II  la  ting  fully  the  wiiote  iubjeet, 

?i  Bi>o  also  §§274-285;  also 
(Umptu,  pp.  3IM'424. 
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to  prevent  adulteration  with  noxious  ingredients,  while  in- 
noeiious  adaiteratioiis  are  dealt  with  under  the  power  to  pre- 
vent fraud.  The  laws  punish  adulteration  id'  food  or  litiuor 
with  poisonous  or  injurious  substances,  the  sale  of  putrid  meat, 
or  of  milk  drawn  from  diseased  cow.s,  and  the  keeping  of  eows 
in  an  unhealthy  eonditiou.  In  mauy  states  offices  have  been 
created  to  wateh  over  the  purity  of  dairj^  products  by  reguSa- 
tions  ref^ardiu^  dairies  and  the  inspection  of  cows  and  of  milk 
offered  for  sale. 

Formerly  the  legislation  against  oleomargarine  elu^ined  to 
he  an  exercise  of  the  sanitary  power,  but  thi«  plea  hau  to  be 
abandoned  and  it  now  justifies  itself  as  a  nieaus  of  preventing 
fraud.  For  the  more  elTcetual  control  of  the  food  supply^ 
ininiicipalities  are  given  power  over  markets  and  slaughter- 
houses, which  is  exercised  by  regulation,  inspection  and  the 
requirement  of  licenses,  sometimes — under  express  authority 
—  by  the  establishment  of  naunicipal  markets  and  slaugliter- 
houses  and  the  prohibition  of  slaughtering  or  of  the  sale  of 
fresh  meat  outside  of  their  limits. 

Contagious  diseases  of  animals  are  dealt  with  under  state 
anthorityt  by  destruction  of  infected  or  exposed  stock,^  by 
measures  of  quarantine  and  temporary  suspension  of  traffic 
or  impcrrtatinn,  and  by  imposing  upon  owners  the  duty  to  re- 
port every  case  of  such  disease. ^-"^  The  United  States  has  legis- 
lated for  the  prevention  and  Buppression  of  animal  disease,  so 
far  as  interstate  and  foreign  commerce  is  concerned,^^ 

§130*  Other  articles  of  consumption,— Regulations  similar 
to  those  aifecting  foodstuffs  exist  with  regard  to  other  articles 
of  consumption,  so  especially  drugs  and  medicines,  and  candies 
and  confections.  Tennessee  has  ^one  so  far  as  to  prohibit  the 
sale  of  cigarettes;^*  in  this  prohibition^  however,  as  in  thai  of 


'i3  I  524,  infniu 

^MtL  Act  of  April  20»  1S87; 
Mum.  Rev*  Lawa,  ch.  90,  §  IK 

24  IT,  s.  Rfv.  St,,  1*493-2496  regard' 
ing  imfM>ftAtion  tif  eattlc;  m-t  May 
)l9f  1381,  r  SuppL  435|  t^tsibtjfttiiiig 
By  refill  (^f  AiiimjU  litdnfitry  in  tbi* 
Dt!pjirtm*?nt  ^r  AgHi-ijItiiro;  A<*t 
A\iy^.  3t»,  IMtM),  I  nnp\il  7t*4,  for  m* 
irpeftion  of  iinim»lH  tJj*^  meat  of 
wliieli    i»   intoiidiKl    fcir   f!jrt>art,   and 


n^uin^t  importalioQ  iif  tlineiioed  ait- 
tlr^  nmi  unwholosome  food*  alatt  act 
of  Mtirrli  a,  1891.  I  Suppl  »37, 
flnipml«ic1  b>  i^.l  of  Mariih  *2,,  1^95, 
11  ISiippK  403,  for  Tnapei^tioti  of  eat* 
tie,  hogi,  farciiBBetf  un4  pmdiieu 
tlicroof  wliich  firo  tbo  mtjbj0cl»  ^f 
intoratatti  atnl  forei(^ii  t'onimcrcc. 

»»  Austin  V.  atnte,  101  T«au.  M^ 
m  L,  R.  A.  47S. 
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the  sAle  of  liquor,  other  than  purely  sianitsry  eonsideratious 
eoiiie  into  plajr.  In  Massachusetts  the  prohibition  of  the  use 
of  injurious  ingredients  is  extended  to  the  manufacture  of 

The  trade  in  second  hand  articles^  eRpecially  second  hand 
clothing,  may  also  be  subjected  to  sanitftry  restrictions,  and  is 

not  uncommonly  left  to  municipal  regulation.^* 

§  131,  Employmenl^*— The  first  impulse  to  mining  and  fac- 
tory recitation  was  given  by  the  wretched  sanitary  conditions 
under  which  mining  and  manufacturing  operations  were  car- 
rii^d  on^  and  a  large  part  of  this  U-gislation  is  now  of  a  sanitary 
character*  As  far  as  requirements  for  the  arrangements  in 
mines  atjd  facloriea  are  concerned,  this  is  clear,  but  in  the  regu- 
lation of  conditions  of  employment,  especially  as  to  time  of 
labi>r,  there  may  be  considerable  doubt  whether  the  object  of 
legislation  is  sanitary  or  social  and  eeonomie.  In  view  of  the 
very  ample  legislative  power  over  children,  the  restrictions 
upon  their  work  need  not  be  carefully  scrutinised  as  to  their 
character*  The  restrictions  upon  the  employment  of  women  in 
underground  or  night  work  are  general lly  accepted  as  sanitary 
regulations,  or  regulations  in  the  interest  of  morals  and  de- 
jcy.  Ak  to  male  adults,  reRtnctions  upon  hours  of  labor  are 
requent;  an  11  hours*  maximum  day  for  operatives  in  cot- 
(4^1  and  woolen  manufactories  in  Georgia  and  South  Carolina 
not  been  questioned  judicially;  an  eight-hour  day  for  miners 
b*fi*n  upheld  in  Utah,"®  and  for  Utah  also  by  the  Supreme 
Court  of  the  United  States,^  but  declared  invalid  in  Colorado.^* 

1 132.  Qualifications  for  the  ex:eroise  of  callmgs  affecting 
health.*^  — The  right  to  pursue  the  following  callings  is  regu- 
lated under  the  plea  of  protection  of  health:  medicine  and  sur- 
gery,  midwifery,   pharmacy,  dentistry,   veterinary   medicine; 


^  BUI4>  V.  Taft,  1  IS  N*  C-  UBO,  M 
ft,  B.  A.  1*12;  RoaL*abeiiJtt  v,  ^>w- 
Uam,  H8  N.  t\  S3,  Hi'  U  E.  A.  Ii3; 
Chttpls,  fi.  209, 

*»8«  |i31(K3l7,  inffa. 

»»8Uli*  V.  Holden,  14  Utnh  71, 
m,  37  I*  B,  A.  103,  lOS, 


M  Re  Mnrgaii,  26  Col  415,  4T  L. 

B.  A.  52,  The  jegislatioD  thus  de- 
elaj^  unconstitutional  has  mn<*e 
beoii  expreasly  authorised  by  conati- 
tutioual  ftiiiendmetit  adopted  Nov*, 
1902. 

axBce    also    !§  152-154,    544p    545, 
iM6,  650. 
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» 
under  recent  legislation  also  the  vocations  of  plumbers,  under- 
takers and  embalmers,  and  in  a  few  states  also  of  barbers. 

§  133.  Practice  of  medicine.— The  right  to  practice  as 
physician  or  surgeon  was  restricted  to  members  of  the  corpora- 
tion of  that  profession  by  statutes  of  Henry  VIII,  and  in  New 
York  admission  to  the  profession  was  regulated  by  colonial 
legislation  as  early  as  1684.  At  present  there  are  no  states  In 
which  the  right  to  practice  is  not  regulated  by  statute. 

A  license  to  practice  -medicine  is  granted  upon  evidence  of 
qualification  according  to  requirements  which  vary  in  different 
states,  the  following  being  the  usual  systems:  admission  upon 
presentation  of  a  diploma  from  a  reputable  medical  school  or 
college;  admission  upon  examination  by  official  boards  of  ex- 
aminers; and  a  combination  of  the  diploma  and  examination 
system  either  so  that  either  one  will  be  sufficient,  or  so  that 
both  are  required,  or  so  that  an  applicant  for  examination 
must  show  a  specified  number  of  years'  study. ^^ 

Generally  the  statutes  require  proof  of  qualification  only  of 
those  who  shall  in  the  future  desire  to  begin  the  practice 
of  medicine;  the  law  may,  however,  apply  to  existing  practi- 
tioners tests  of  fitness  to  continue  in  the  practice  of  their 
profession,^^  and  it  has  been  held  that  where  a  license  fee  is 
imposed,  existing  practitioners  cannot  be  constitutionally  ex- 
empted from  it.3*'*  On  the  other  hand,  the  law  may  accept  the 
fact  that  the  applicant  has  practiced  for  a  number  of  years 
as  sufficient  evidence  of  qualification,  and  in  lieu  of  either 
diploma  or  examination.^*^     Exceptions  are  frequently  made 
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■or  nale,*®  treatment  by  massage,  onrsing  without  the  use  of 
edicme  or  operative  surgery,  and  mental  or  spiritual  treat- 
it.    In  some  states  the  law  has  been  held  to  apply  to  Chris- 
Science  and  to  osteopathy/^*'  and  the  services  of  a  elairvoy- 
nt  physician  have  been  held  to  be  lyiedical  services;^*  in  other 
tateM  methods  of  healing  not  us!«^  medicine  or  surgery  arc 
rejirarded  as  not  within  the  spirit  of  the  law,"*'     The  law  i»f 
Illinois*^  defines  practice  of  tnedieine  m  trcatingt  or  proposing? 
iio  treHt,  operating  on  or  prcseribiiit?  for  any  pliysical  ailment 
fir  any  jdiysicul  injury  to  or  dt^furmity  of  anuther,  l>yt  exchitb*s 
frora  the  operation  of  the  act  the  adrainintration  of  domestic 
r  family  remedies  In  cases  of  euiergeney^^    and    treatment 
y  mental  or  spiritual  means,  without  the  use  of  any  drug  or 
material  remedy.    The  phrasing  of  a  particular  statute  may  be 
oneluHive  as  to  its  application  to  certain  mctKods  of  treatment, 
ltd  the  decision  may  turn  in  part  upon  the  inter pretat ion  given 
terms  as  *  *  appliance '  *  or  *  *  agency ;  *  '*^  the  provisions  of 
regarding  study  and  examination  may  a  bo  be  relied 
on  to  show  that  they  were  intt^-nrled  to  apply  oidy  to  par- 
cular  fichools  of  medicine.*^    Massachusetts  provides  that  the 
act  for  the  registration  of  physicians  and  surgeons  shall  not 
pply  to  osteopathists,  clairvoyants  or  persons  praetieing  hyp- 
lotiam,  magnettc  healing,  mind  cure,  massage.  Christian  Science 
r  cosraopathic  methods  of  healing,  if  they  do  not  hold  t hem- 
elves  out  as  practitioners  of  medicine,  or  practice,  or  attempt 
practice  medicine  In  any  uf  its  branches.**    In  Germany  it 
Sii  only  the  assumption  of  the  title  or  designation  ^'doctor/' 


^  F«opl«»  ex  rel.  Bt.  B<L  Health  v. 
rfir,  im  IlL  361,  63  N\  K  725. 
••Btalo  V.  BuKwdl,  40  Nebn  l^^ 
N  L.  It  A.  6S;  LiUte  v.  Hl&tv,  0U 
C«^  T4I>,  M  X,  W.  24?*,  51  L.  R.  A. 
ri7i  People  V,  OortloD,  IM  IlL  560, 
rfi2  X.  E.  S5«;  Bnigg  v.  StJite,  X34 
Ala.    105,  58   L.   K.  A-  025.   32   8<u 

«•  Bibber  V,  SimpHoii^  59  Me.  181, 
«i  Qmjili  v;  Laue,  24  Hun.  632 ; 
V,  Mjlotl,  20  Bh.  L  632,  41  L. 
[%  A.  428;  Netwm  V.  Statp  Bd.  nf 
^  Ey*  Law  RefK  438,  51)  L. 


K.  A.  3»3;  Stale  v,  Loeffring^  61 
Oh.  Bt  39,  46  U  n.  A,  168. 

*iimnois  Act,  Apr.  24,  1899,  §7. 

**  The  law  formerly  exeludc<l  both 
adtnini  strati  on  of  domestic  remedii?fl 
and  emergency  servifen;  the  ebaogc 
tnnkj&g  ooly  an  ejcceptiott  in  favor 
uf  I  he  conjoint  ai*plicatiaD  of  the 
I  wo  Is  said  to  have  beeo  due  to  in- 
udverteoee  in  drafting  the  act, 

«■  HnTden  v.  State  (Mias.),  33 
So,  f>53, 

*a  Stall'  w  MairKiilght  (N.  C.)»  4^ 
^.  E,  580. 

^^  Eev.  La^s,  eL  76,  See,  9. 
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'* physician,"  etc.,  which  is  forbidden  without  proper  license.^" 
All  the  American  states  go  further  than  this,  covering  at  least 
the  traditional  methods  of  professional  treatment  irrespective 
of  the  use  of  title  or  designation  indicating  professional  stand- 
ing. It  is  probable  that  private  treatment,  not  for  money,  and 
not  as  a  matter  of  profession,  cannot  be  entirely  prohibited, 
but  the  neglect  of  parents  or  others  to  call  in  medical  aid  for 
those  who  are  in  their  custody  may  be  made  an  offense,  and 
has  been  made  an  offense  by  statute.*® 

LIMITATIONS    OF   THE   FEDERAL   CONSTITUTION   UPON  THE 

POLICE  POWER  FOR  THE  PROTECTION    OF    SAFETY 

AND  HEALTH.     §§134-139. 

§  134.    Fourt^nth  amendment  and  commerce  clause.^— The 

United  States  has  power  to  control  state  legislation  regarding 
safety  and  health  under  the  14th  Amendment,  and  under  its 
power  over  commerce. 

Under  the  Fourteenth  Amendment  the  United  States  is  com- 
petent to  protect  individual  liberty  and  property  against  arbi- 
trary or  unequal  state  legislation  enacted  under  color  of  pro- 
tection of  safety  and  health,  but  having  in  reality  no  such 
justification,  even  where  interstate  or  foreign  commerce  is  not 
involved.  Thus  the  United  States  Supreme  Court  has  an- 
nulled an  ordinance  regarding  laundry  establishments  because 
it  appeared  that  it  was  in  reality  a  measure  discriminating 
against  one  race;^  but  so  far  no  case  has  arisen  in  which  the 
judgment  of  the  state  that  a  restraint  was  required  in  the  in- 
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l>ctrel>'  interna t  legistation  in.  the  interest  of  safety  ami  health 
so  far  heon  left  unimpaired  and  uncontrolled  with  the 
e«. 
The  power  to  regiilatr  eommt^ree  with  foreign  natiouj^  and 
amon^  the  several  Htateii,  was  intended  ehiefly  to  be  ext^rcised 
I  for  economie  purposes,  but  being  undefined  in  itH  seope  hihI 
*ibjei*t»  it  is  necessarily  plenary  and  may  be  applied  to  the 
[priiteetion  of  safety  and  health.  Reference  has  been  nuide  to 
[the  provisions  of  the  United  States  Revised  Statutes  for  safety 
I  ill  navigation,  and  an  act  of  Congress  required  connnon  carriers 
M^ogaged  in  interstate  coninierce  by  railroad  to  atlopl  eertain 
[precautious  fur  the  safety  of  eiuployees  and  travelers,** 

il3S.    Safety  legislation  afl^ecting  oommerce.  — In  the  ab* 

pe  of  Congresi^ional  legislatitin  safety  cm  railroads  may  be 

'  3««*eureil  by  state  legislation  within  the  territory  of  the  state, 

^althoui;h  the  reirulations  may  affect  train.*!  in  interstate  traffic: 

MM*  it  has  been  held  that  a  state  statute  forbidding  the  heatinp: 

of  paJ!S*ien(?er  ears  by  stoves  or  furnaces  kept  inside  the  cars  is 

fvaliil  although  it  controls  in  some  defiree  the  conduct  of  those 

^Bngaired  in  interstate  commerce.    '*  Persons  travelling  on  inter- 

|e  trains  are  as  much  entitled  while  within  a  state,  to  thi- 

>tection    of   that   state,    as   those    who    travel    on    domestic 

ItrainRr'  and  *Hhe  mere  grant  to  Congress  of  the  power  to 

repiilate  commerce  with  foreign  nations  and  among  the  states 

I  did  not,  without  legislation  by  Conj^ress,  impair  the  authority 

[•»f  thf  states  to  establish  such  reasonable  regulations  as  were 

appropriate  for  the  protection  of  the  health*  the  lives  and  the 

maf ety  of  their  people. '  *^ 

Id  the  matter  of  navigation,  the  tirst  Congress  of  the  United 
Htati^  adopted  the  state  pilot  laws,*  and  it  was  held  later  on 
rthat  the  regulation  of  pilotage  was  so  far  local  that  it  was  not 
[withixi  the  exclusive  legishition  of  Congress,  but  that  the  states 
it*  anthorised  to  i*sfubiish  systems  of  their  own*  and  had 
authorised  by  Congress;^'  but  state  provisions  may  at 
I  any  time  be  superseded  by  fetleral  le^rialation.*^*    A  prohibition 
under  the  law  of  New  York  against  the  racing  of  steam  boats*' 


•Act  af  Mif*  t,   iHHIi,   11   BiippL 
Brr.  Btmt^  p,  102. 

N«w  York.  l^*y  V.  H,  ijjji, 
♦  I  fltntulm  .If  lMT^t\  pp.  55,  lai. 


'*C*oi>loy  V,  Board  of  Wardana,  V2 
How,  f?99,  1S5L 

KJ  U.  St.  4!!a7»  4401,  4444,  Bpmgue 

V,  Thompson,  WAV.  K  flO,  188$. 
H  U  183©,  ek  175. 
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would  be  valid,  the  matter  not  being  covered  by  federal  stat- 
ute; but  provisions  regarding  lights,  signals,  lifeboats  or  fire 
extinguishing  apparatus  might  be  held  to  yield  to  federal  rules 
of  the  same  character,  especially  if  the  operation  of  two  sets 
of  rules  would  result  in  conflicts. 

The  fact  that  the  United  States  has  granted  a  patent  for  an 
invention  does  not  protect  the  use  of  that  invention  within  the 
state,  if  condemned  by  state  legislation  as  dangerous  to  public 
safety.  This  rule  was  applied  to  oil  found  by  state  inspection 
to  be  unsafe  for*illuminating  purposes.* 2 

The  United  States  has  no  power  to  prohibit  the  manufacture 
of  inflammable  material  **  within  the  states  not  affecting  inter- 
state or  foreign  commerce.*"* 

§  136.  Federal  power  not  exclusive  of  protective  state  legis- 
lation.—The  legislation  of  the  United  States  in  matters  of  in- 
terstate and  foreign  commerce  undertakes  by  no  means  to 
afford  protection  against  all  the  dangers  to  public  health  which 
unrestricted  commerce  might  involve,  and,  of  course,  the  inac- 
tion of  Congress  must  not  be  construed  as  meaning  that  dan- 
gers do  not  exist  or  may  not  be  guarded  against.  Even  where 
Congress  has  legislated,  as  in  granting  to  the  federal  author- 
ities extended  quarantine  powers,  it  recognises  existing  state 
and  local  regulations,  and  directs  federal  co-operation  in  their 
execution  and  enforcement;**'^  state  quarantine  is  therefore 
valid  though  affecting  commerce.*"  The  federal  legislation 
providing  for  inspection  of  animals  attempts  to  guard  only 
against  the  export  of  diseased  meat,  and  does  not  prevent  the 
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le  ship,  that  may  be  the  subject  of  commereiiil  r«*grulation, 

may  alHo  be  the  v**hifl(>  of  disease.    And  the  health  Iswf*  that 

eqiiir<?  them  to  be  stopped  and  ventilated  aro  tio  more  intended 

|j*  rt^g'utulions  un  eommerce  than  the  laws  which  permit  their 

fiijiportation  are  intended  to  inoculate  the  eomniuaity   with 

diJU^Mse.    Their  dift'erent  purposes  mark  the  diatinrtion  between 

the  powers  brojight  into  actions  nnd»  while  frankly  exereised, 

ley  can  produce  no  serjonn  collision,**^* 

§  137.    Exercise  of  state  police  power  not  coiiclusive«»Tet 

it  is  the  purpose  of  the  fi^denil  power  over  comraeree  to  pre- 
rTve  its  freedom,  antl  an  unrestricted  power  of  the  states  for 
le  alleged  protection  of  health  might  easily  be  abused  to 
iipede  eommeree  and  protect  domestic  induBtries.  Therefore 
he  federal  courts  do  not  aecept  as  coneltLsive  the  judgment 
)f  the  state  legislature  that  a  measure  restraining  commerce 
IK  eaUei]  for  by  the  interest  of  public  health,  but  inquire  in 
Jever^*  case  whether  there  is  a  legitimate  exercise  of  the  police 
awer.  Thus  where  a  state  forbids  the  manufacture  and  sale 
ffjf  an  article  as  in.juritms  to  health,  which  article  is  generally 
i;ri*eogtii«iHi  as  a  legitimate  subject  of  pomnicrce^  the  United 
^tatea  will  protect  its  importation  and  sale,  while  in  the  oi^ig- 
pnal  paekage.  This  prin<'iple  was  applied  to  the  legislation 
rprnhibitinjr  the  sale  of  oleomargarine,  which  had  previously 
heen  upheld  as  a  purely  domestic  measure.^**  So  the  prohibi- 
tion of  the  sale  of  cigarettes,  recognised  as  valid  where  com- 
merce 18  not  affected,  was  held  inapplicable  to  imported  cigar- 
t«  in  the  original  package,  although  the  court  refused  to 
M*  «mall  paekacjes  for  retail  sale  as  original  packages 
purpose  of  withdrawing  them  from  the  pow*er  of  the 
138.  Discrimiiiative  legislation  under  color  of  sanitary 
pmrer. — The  federal  etmrts  moreovt>r  will  not  allow  a  measure 
ind  which  upon  the  plea  of  health  discriminates  against 
rn    products^   the    discrimination    being    in   reality   not 


a.iUi  V.  8t-  LottiB  &  9.  W.  R.  Co.» 
^91  V,  B,  t4S;  Missouri^  K.  t  T, 
ft,  rvx  r.  nmhct,  ie»  U.  8.  013;  RHil 

coiiyniiro,  i»7  r,  a  xht. 

t«  Jt*hnmm  J,  in  Gibbatis  v.  Ogdeu, 


171  U,  ft.  1  ;  PowftU  V.  PcnnsTlTaDta, 
127  F.  H.  67S, 

?')  A  ant! II  V.  Temicmem,  17$  U.  B. 
MX 
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apfainst  the  dii^ease,  but  apfainst  the  locality  froin  which  the 
import  eomes. 

Ill  Minneaota  a  statute  prohibited  the  sale  of  fresh  hi*ef, 
veaL  etc.,  except  from  animalf*  inspected  by  local  officers  in 
the  state  within  twenty-four  hours  before  their  slaughter;  in 
Virginia  a  statute  allowed  the  sale  of  fresh  meat  at  a  distancr* 
of  one  hundred  miles  or  more*  from  the  place  of  slaughter  only 
after  inspection  by  local  officers  for  which  the  owner  had  to 
pay  one  cent  per  pound*  The  Suprc^me  Court  declared  both 
statutes  unconstitutional,  the  Minnesota  Aet»  because  it  made 
the  im|>ortation  of  fresh  meat  from  other  states  practically 
impossible,^'  the  Virginia  Act  because  it  burdened  this  im- 
portation by  an  onerous  tax  having  practically  the  same  effect 
as  an  absolute  prohibition.^^  Another  Virgrinia  act  was  de- 
clared unconstitutional  which  required  the  inspection  of  all 
flour  brought  into  the  state  and  paATnent  of  ii  fee  therefor, 
while  it  did  not  require  the  inspection  of  Hour  made  within 
the  state.^'^  In  these  eases  it  was  clear  that  the  statute  ex- 
pressly er  by  necessary  operation  made  a  diifercnee  between 
the  state  in  which  it  was  enacted  and  other  states,  which  did 
uot  correspond  to  a  similar  difference  of  sanitary  conditions. 

Even  where  the  disease  guarded  against  is  local  the  pro* 
tectiou  of  the  freedom  of  commerce  will  warrant  an  inquiry 
whether  the  danger  justifies  the  degree*  of  the  restraiut  im* 
posed.  So  a  Missouri  statute  forbidding  the  importation  of 
Texas  cattle  during  eight  months  of  the  year,  was  declared 
unconstitntional,^^  The  court  took  the  view  that  since  no  dis- 
crimination was  made  between  soimd  aud  infected  cattle,  the 
statute  went  beyond  the  necessities  of  the  case.  But  iu  the 
later  case  of  Kimmish  v.  Ball**  the  court  said,  referring  t<i 
Raiiroad  C'ompany  v.  Iluseu:  **No  attempt  was  made  to  show 
thut  all  Texas*  MexieaUp  or  Indian  cattle  coming  from  Iht* 
malarial  districts  during  the  months  mentioned  were  infectini 
with  the  disease,  or  tluit  such  cattle  were  so  generally  infected 
that  it  would  have  been  impossible  to  separate  the  heaUhy 
from  the  diseased.  Had  such  proof  been  given,  a  diJten^nt 
question  would  have  been  presented  for  the  consi deration  uf  the 

**  MinneBolM  v.  Barlwr,  136  V.  8.         --'  Voiglit  v.  Wriglit,  141  V,  «.  !(i*. 

^^  Brimmer  v.  Bebnuui^  13^  \J*  B,  '^*  Utknmhni  kf.  H.  (*o,  v.  Hutrti, 
T8,  UBl.  ^n  Ih  S.  4fi5,  IH7H, 

^*in  u.  a  217,  issg. 
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Jidicatc^H  that  a  proper  quaraTitine  riieasnre  will  bt*  upheld 
Ihcitigh  upi*nittng  against  itnportatiori  froiii  otlier  states  where* 
can  be  rIiowu  that  the  soiii*ee  of  ilisease  m  loc!al,  and  this 
^rineiple  has  si  nee  been  li  be  rally  applied  by  thr  Supn^me 
."ourtr* 

S  139*  Louisiana  v.  Texas.  —  The  conflict  betw^'en  f^tate  police 
power  and  the  freedoni  of  ititei-state  eouinierfe  wan  (iresented 
in  m  peculiar  form  in  the  case  of  Louisiana  v.  Texas* -^  The 
.  health  authorities  of  the  state  of  Texas  had  declared  a  rigid 
^buamnttn**  and  oudiar^Ni  on  goods  coming  from  Xew  Orleans, 
^Bhert'  efiKes  of  yellow  fever  had  appeared*  virtually  prohibit- 
Hbig  all  coijimeree  from  that  city  into  Texas,  to  the  gVeui  detri- 
Tiifnt  of  the  busineas  interests  of  Xew  Orleans,  and,  an  wa« 
Ub*gt*d,  to  the  ^reat  advanta**re  of  rival  commercial  centres  in 
rexaA.  The  utate  of  Louii^iana,  allefjing  that  such  absolute 
|irohihition  wiis  imm*eesHary— a-s  wus  df*inonstnited  by  the  very 
liJTerenl  treatment  on  the  part  of  Texas  of  fever  Infected  part^ 
^f  Mesieo  and  the  West  Indies— and  that  her  citizeua  were 
Eiereliy  hnpoveriNhed,  the  vahie  of  her  taxable  property  am! 
[lublie  land»  reduced,  her  revenues!  diminished,  and  immig^ra- 
ion  into  the  ntate  retarded,  asked  for  an  injunction  aj^^ainst  the 
tate  of  Texaj*.  her  governor  and  health  officers,  rcHtraininir 
tiem  fr«>tn  earryiuj^  into  t*iTeet  aiuih  re^ndations  and  from  ap- 
plying to  New  Orleans  other  regulations  than  those  established 
liraiimt  other  foreiyru  ports  infected  with  yellow  fever*  The 
Supreme  Court  refused  the  injunction  on  the  ^n*ound  that  it 
had  no  jurisdiction  over  a  grievance  of  that  character  which 
lid  not  eonstitute  a  eontrovt*rsy  hetwemi  two  states  within  the 
ni*aning  of  the  second  section  of  the  third  article  of  the  con- 
tttution>  The  court  held  on  the  one  hand  that  inasmneh  as 
lie  vindication  of  the  free{iom  of  interstate  commerce  is  not 
^>mmitted  f^i  the  state  of  Louisiana,  ami  that  state  is  not  en- 
iged  in  such  commerce,  the  cause  of  action  must  be  regarded, 
^it  an  involviti^^  any  infringement  of  the  powers  of  the  state  * 
^f  boiiisiana  or  any  special  injury  to  her  property,  but  a^  ns* 
rrlitijir  ihftt  the  «i<tate  is  entitled  to  seek  relief  in  this  way 
ranac  the  mat  tent  com  plained  of  nffent  her  citucens  at  larue, 

r«MJi»fmri,  K,  4  T.  R.  CV  t,  Hh*  (  o.,  IHl  IT,  B.  *i48 ;  Rf'id  v.  Holomdo, 

10»  I',  a  «13,  t8m  IHT  U.  S.  137, 

n  Ummm^^n  «.  hUho,  Ptl   U.  8.  >■  1T6  IT.  S.  1,  imio, 
I;  HmUli  T.  BL  LouJfl  &  S.  W.  R. 
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which  is  obnoxious  to  the  principle  that  the  Eleventh  Amend- 
ment must  not  be  evaded  by  a  state  assuming  the  prosecution 
of  claims  of  her  citizens  against  another  state;  it  held  on  the 
other  hand  that  **a  controversy  between  states  does  not  arise 
unless  the  action  complained  of  is  state  action,  and  acts  of 
state  officers  in  abuse  or  excess  of  their  powers  cannot  be  laid 
hold  of  as  in  themselves  committing  one  state  to  a  distinct 
collision  with  a  sister  state/ '^9  Whether  the  action  of  the 
Texas  health  officer  was  justified  by  the  statutes  of  Texas  or 
whether  it  was  valid  or  invalid  under  the  Federal  Constitution, 
the  court  does  not  determine,  but  some  of  the  concurring 
opinions  strongly  intimate  that  if  a  case  were  properly  brought 
before  the 'federal  courts,  the  Texas  regulations  might  be  de- 
clared void  as  violating  the  freedom  of  interstate  commerce, 
if  their  character  appeared  to  be  as  alleged.  The  case  shows 
very  clearly  the  possible  abuses  of  the  sanitary  power  of  the 
states,  and  points  to  the  remedy  suggested  by  the  court,  namely, 
that  ** Congress  could  by  affirmative  action,  displace  the  local 
laws,  substitute  laws  of  its  own,  and  thus  correct  any  unjusti- 
fiable and  oppressive  exercise  of  power  by  state  legislation." 

LOCAL  POWERS  FOR  THE  PROTECTION    OF    SAFETY    AND 
HEALTH.     §§  140-142. 

§  140.  Delegated  ordinance  powers.— The  exercise  of  the 
police  power  for  safety  and  health  is  of  the  greatest  importance 
in  closely  populated  districts.  This  part  of  the  police  power 
has  therefore  chiefly  gro\vn  up  in  cities,  and  there  to-day  finds 
its  most  extensive  application.    This  fact  is  recognised  by  an 


§Hl 


LOCAL  POWERa 


131 


Cotnpaj-ing  the  list  of  subjeets  of  ordinance  power  to  be 
[foujid  in  most  Ameriean  city  charters  with  the  classification 
[of  Rjifety  and  sanitary  legislation  above  given,  it  will  be  found 
[that  il  eovt^ns  jihnoHt  the  whole  of  the  police  power  ixi  this  mat* 
c*r,  «ci  far  m  iU  operation  can  be  locally  restricted  to  the  terri* 
lory  of  a  city.     The  notable  exceptions  are  regulations  con- 
|reming  the  practice  of  professions  and  the  field  of  factory 
legislation,  which  are  usually  left  to  state  statutes,  the  former 
lug  no  specific  reference  to  density  of  population,  and  the 
&r  having  a  considerable  influence  upon  conditions  of  pro- 
[^netion  and  being  therefore  inseparable  from  economic  inter- 
generally  reserved  to  state  legislation.     The  principle  of 
Bgation  seem!?  to  be  to  make  the  municipal  police  power 
t!o-^xtetiiiive  with  local  dangers  arising  from  the  close  aggrega- 
tion and  contact  of  persons  and  property  in  a  limited  space  or 
[ti^rritory. 

$  141.    Principle  of  construction.-— This  principle  of  delega- 
(lion  may  be  fitly  recognised  as  a  principle  of  construction  of 
I  charter  powers,  which  should,  if  consistent  with  their  wording, 
^be  given  an  effect  adequate  to  meet  local  dangers  by  appro- 
priate and  customary  measures  of  restraint  or  requirement. 
Tn  case  of  an  epidemic  disease  local  authorities  are  allowed  to 
jpxercbe  incisive  powers  over  person  and  property^*  which  in 
[the  absence  of  immediate  danger  would  not  be  sustained  under 
la  delegation  couched  in  general  terms^^*     Under  a  power  to 
hake  tneasures  for  the  prevention  of  fires,  or  even  under  the 
[general  welfare  clause,  cities  may,  according  to  the  predom- 
inant juiUcinl  opiDion,  establish  fire  limits,  within  which  the 
c*r%*ction  of  frame  houses  is  prohibited  ;^^  a  power  in  some  juris- 
I  dictions  denied  in  the  absence  of  a  specific  grant, ^^  but  sup- 
the  long  established  practice  of  legislation.^* 

establishments  or  arrangements   which   afifeet 
[liealih  only  very  remotely,  and  are  dangerous  chiefly  when  not 
[iropi*rly  kept,  or  when  existing  in  excessive  numbers,  or  when 


1*  M«f or  of  Baltimore  v,  Harri- 
1  QUI   (M*l)  164, 

nP<»ftii  V.  Breen,  167  111,  67,  47 
K   E.  SL 

>sWa4Mgb  V.  GilmaiL,  12  Me. 
403  7  Aii9CiKD<ter  v.  Green  vilte,  54 
Mi«.  a6»;  Ford  v,  ThrnlkUl,  M  Qa. 
16t;  Mayor  tif  Monroti  v,  U  off  man  ^ 


29  La,  AniL  651  j  City  of  Oljmpla  v. 
Maun,  1  Wftflk  3S9,  12  L.  B,  A,  150. 

ai  Hudsoti  V.  Tliorne,  7  Paige  261 ; 
Pye  w  Peterson,  45  Tei.  312. 

94  ^[ai«iichTi8ett«  Colomal  Acts  of 
1679,  1692;  Resp.  v.  Duqiiet,  2 
Yoatf«  (Ph.)  483,  lim. 
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located  in  built-up  portions  of  a  city,  we  may  distinguish  two 
tendencies  in  the  judicial  interpretation  of  municipal  charters : 
the  one,  to  sustain  their  prohibition  only  where  the  particular 
establishment  can  be  sho\vn  to  be  a  nuisance  in  fact ;  the  other, 
to  allow  a  total  prohibition  within  the  city  limits,  provided  the 
prohibition  is  not  altogether  unreasonable  or  oppressive.  So 
as  to  cemeteries,35  hospitals,^^  keeping  animals,^^  and  slaughter 
houses.^**  Where  the  power  is  only  to  declare  and  abate 
nuisances,  it  is  properly  restricted  to  nuisances  in  fact; 
where  a  power  is  given  over  a  subject-matter  that  may 
tend  to  give  rise  to  nuisances,  the  charter  will  usually  express 
whether  it  is  a  power  to  regulate  or  to  suppress.  In  the  ab- 
sence of  such  expression  it  would  seem  that  the  city  should 
have  power  to  forestall  the  nuisance  by  keeping  the  danger 
altogether  away  from  its  territory,  provided  such  course  is  in 
accordance  with  the  customary  practice  of  municipalities ;  and 
provided  that  regulation  is  not  equally  efficient,  for  then  pro- 
hibition would  be  oppressive  and  unreasonable. 

§  142.39  Judicial  control  as  to  reasonableness.— The  municipal 
police  power  is  subject  to  a  strong  judicial  control  as  to  the 
mode  of  its  exercise.  The  courts  assiune  a  general  function  of 
supervision  regarding  the  adjustment  of  means  to  ends  in  the 
protection  of  public  interests.  While  they  profess  to  regard 
the  state  legislature  as  a  co-ordinate  power,  they  frankly  treat 
the  municipal  authorities  as  subordinate.  Through  this  atti- 
tude the  courts  have  avoided  the  laying  down  of  absolute 
limitations,  but  have  been  satisfied  to  judge  each  ordinance 
on  its  own  merits.    This  process  lias  however  resulted  in  devel- 
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over  Rtatutory  legislation  is  more  and  more  distiQetly  assumed, 
and  the  theory  of  the  neeessity  of  express  iimitatioDs  m  abao- 
«l(>n<*d,  the  adjudieatioiiii  on  ordinances  will  become  more  vain- 
ahJi^  as  precedents  to  indicate*  the  mea*sure  of  legislative  power 
in  the  interest  of  health  and  safety.  Even  applying  some  of 
the  essential  limitations!  of  the  municipal  ordinance  power  to 
8tate  leg^islation,  others  M'ill  remain  peculiar  to  the  former. 
Under  the  principle  of  local  self-jifovernment,  local  authorities 
cannot  be  vested  with  powers  neeessarily  exceeding  their  ter* 
ritorial  jurisdiction ;  those  matters  thereforo,  which  equally 
affect  the  people  of  the  state  at  large,  and  cannot  be  eonlined 
locally^  must  be  reKervofl  to  the  stiite  legislaturi*:  st>  the  upera- 
tion  of  railroads  apart  from  local  trafhc  and  the  safety  of  the 
Btreets  of  the  city.  Moreover,  the  inauguration  of  a  novel 
policy  in  matters  of  safety  and  health,  the  prohibition  of  arti- 

h^  of  consumption  possibly  but  mit  imdoubtedly  injurious  to 
th,  the  establishment  of  monopolies,  the  restriction  of  the 
rifrht   to   pursue   established   avocations,   may    under   eircum- 

tanees  be  conceded  to  the  legislature  of  the  Htate,  but  cannot 
introduced  by  local  authorities  under  mere  general  grants 
of  power. 

LIMITATIONS     OF     HEALTH     AND      SAFETY      POWERS      WITH 

BErEBENCE   TO   rONDTTIONB     AND     ICBASURES. 

H  143-155. 
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143,    The  problems  involved.— The  peculiar  difficulty  of 

ty  and  health  legislation  is  that  the  possible  causes  of 
injury  to  person  and  property  are  extr(*mely  numerous  and 
practically  ubiquitous,  that  there  is  hardly  any  industry  in 
which  they  may  not  be  found  if  sought  for,  and  that  while  the 
danger  is  often  slight  and  remote,  the  measure  devised  to  com- 
bat it  may  profoundly  affect  economic  interests,  favoring  one 
t  of  interests  and  prejudicing  another, 

^yhe  qnestions  which  present  themselves  in  the  examination 
'ety  or  health  measure  are:  does  a  danger  exist?  is  it 
iejit  magnitude?  does  it  concern  the  publief  does  the 
d  measure  tend  to  remove  it!  is  the  restraint  or  require- 
i*nt  in  proportion  to  the  danger?  is  it  possible  to  secure  the 
bj**ct  sought  without  impairing  essential  rights  ami  princi- 
Irsif  does  the  choice  of  a  particular  measure  show  that  some 
ther  intereitt  than  safety  or  health  was  the  actual  motive  of 
leftilation  t 
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§  144.  Inconclusiveness  of  legislative  judgment--- All  these 
are  questions  of  fact  rather  than  questions  of  law,  and  if  there 
is  any  serious  doubt  as  to  the  danger  or  remedy,  the  legisla- 
ture has  better  facilities  for  resolving  it  than  a  court  of  justice, 
which  must  rely  upon  the  testimony  of  parties  in  a  particular 
case,  which  may  be  collusive,  and  in  different  cases  may  be  con- 
flicting.^ 

Yet  if  the  passage  of  a  statute  were  conclusive  evidence  of 
the  existence  of  the  danger  and  of  the  necessity  of  the  remedy, 
the  power  of  the  legislature  in  the  most  important  field  of  the 
police  power  would  be.  practically  unrestricted.  Whatever  may 
have  been  or  may  be  in  some  cases  now,  the  profession  of  the 
courts  as  to  deference  to  the  judgment  of  the  legislature  and 
unquestioning  confidence  in  its  good  faith,  yet  as  a  matter  of 
fact  the  courts  do  not  surrender  their  control  as  to  the  neces- 
sity or  appropriateness  of  a  safety  or  health  measure.  It  has 
been  said  that  *Mt  is  for  the  legislature  to  determine  the  exi- 
gency (that  is,  the  occasion)  for  the  exercise  of  the  power,  but 
it  is  clearly  within  the  jurisdiction  of  the  courts  to  determine 
what  are  the  subjects  upon  which  the  power  is  to  be  exercised 
and  the  reasonableness  of  that  exercise. ''2  Yet  the  exigency 
or  occasion  generally  consists  entirely  in  the  relation  of  the 
measure  proposed  to  the  subject  acted  upon:  the  health  of 
miners  forms  the  subject,  the  regulation  of  employment  is  the 

1*' There  is  a  manifest  absurdity  108    Mich.   527,   32   L.   B.   A.   853, 

in  allowing  any  tribunal,  either  court  1896.)      The   conclusiveness   of   the 

or  jury,  to  determine  from  testimony  legislative  judgment  as  to  the  neees- 

in  the  case  the  questiop  of  the  cuii 
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rt»  ppoposed,  the  effect  of  time  of  labor  upon  health  is  th« 
<»xi^eney  or  Oftoasioii ;  mu\  it,  is  Lliffi<7nU  iipou  that  basis  to  dis- 
trilltllt!  the  functiniiR  nf  i-ourts  tnid  le^'Mla lures. 

S 146.    Judiciid  notice  of  established   scientillo   laws   and 

general  conditions,— There  is,  howeTer,  sufficrient  authority  for 

urtvinir  that  whiU*  th**  courts  will  not  i*nti*r  into  coutrejyerted 

qaeHlioos  of  fact,  they  wilJ  take  judicial  notice  of  efitabliahed 

ismniVSLty  and  mechanical  laws  and  conditions,  of  the  qtiality  of 

articles  of  congumption,  etc.    Thus  the  Supreme  Court  of  I!li* 

HOIS  has  t4iken  notice  of  a  degree  of  danger  in  holding  that 

safety  regulations  required  in  densely  populated  districts  or 

onntrieK  are  imneeessary  in  a  more  ?iparsely  settled  country  r"* 

e  Cnited  States  Supreme  Court  has  recognised  that  while  the 

holesomenesa  of  a  novel  article  of  eonsumption  may  be  a 

btfnl  quesliou  to  he  resolved  by  the  le|fia  I  attire,  it  may  in 

e  of  time  become  so  well  knowTi  ami  established  that  its 

wholesomeness  will  be  judicially  notieed^    The  judicial  notice 

may  aLno  be  of  a  negative  character;  i,  e.,  the  court  may  refuse 

to  accept  legislative  condemnation,  because  it  knows  that  the 

detrimental  charaeter  of  an  article  is  not  establiahed.    So  in 

the  matter  of  cigarettes,^ 

S  140.  Sanitary  purpose  need  not  be  expressed.— A  le|>isla- 
live  declaration  that  a  danger  to  health  or  safety  exists  is 
therefore  not  eonelusive.  If  the  danger  exists  an  express 
legislative  declaration  of  the  fact  is  not  necessar>' ;  it  is  suffi- 
cient that  it  iippeiir-s  from  the  provisions,  Evi>n  where  the 
mibjeet-matter  of  a  law  must  be  stated  in  its  title,  an  express 
reference  in  it  to  health  or  safety  is  not  necessary.**  When  the 
act  proclaims  itself  expressly  as  a  safety  or  health  measure, 
while  in  fact  it  subserves  another  interest,  a  question  under 

»etm^titiilional  provisions  as  to  title  may  arise,  although  the 
|>r«M*bie  point  does  not  appear  to  have  been  adjudicate<l ;  hut 
where  the  sul>ject'matter  is  otherwiite  sufficiently  indicated  in 

1th e  title,  an  adiiitional  untenable  reference  to  safety  or  health 
tihauhl  not  be  fatal,  if  not  deceptive  or  misleading.  Thus  it  is 
conceived  that  a  title  "an  aet  to  regulate  the  manufacture  and 
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Bale  of  oleomargarine,  and  for  the  better  protection  of  the 
public  health''  (leaving  out  the  words  **and  for  the  prevention 
of  fraud''  which  are  found  in  the  law  of  New  York),  would 
not  be  fatal,  although  oleomargarine  legislation  can  be  justi- 
fied only  on  the  ground  of  prevention  of  fraud. 


§147.  Difference  of  objects  as  justifying  different 
ures.— The  distinction  between  different  objects  of  legislation 
is  important,  because  a  measure  may  be  appropriate  and  admis- 
sible for  one  object,  but  not  for  another.  The  sale  of  oleomar- 
garine may  be  subjected  to  stringent  regulations,  to  protect 
the  public  against  fraud;  it  can,  according  to  the  better  doc- 
trine, be  absolutely  prohibited  only  if  the  article  is  unwhole- 
some, and  the  probability  that  the  article  may  be  so  adulterated 
as  to  become  unwholesome  does  not  furnish  a  justification  for 
an  absolute  prohibitionJ  The  difference  of  objects  may  also 
become  relevant  if  the  enactment  proceeds  from  a  subordinate 
authority  having  power  only  to  protect  health  and  safety.  It 
may  thus  be  questionable  whether  a  prohibition  against  spit- 
ting in  public  conveyances  is  within  the  power  of  a  board  of 
health ;  or  whether  the  prohibition  of  bill  boards  could  be  jus- 
tified merely  as  a  regulation  for  safety.®  If  watered  milk  is 
not  unwholesome,  its  sale  may  be  forbidden  as  a  measure 
against  fraud  only  if  it  is  sold  as  milk,  on  the  ground  that  an 
article  sold  under  that  name  may  be  required  to  have  standard 
ingredients  prescribed  by  law ;  the  statute  could  probably  not 
condemn  it  as  unwholesome,  and  on  that  ground  prohibit  its 
sale  absolutely  no  matter  how  truthfully  the  admixture  were 
jndii^atcd  to  the  piirchager.- 
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power,  yet  having  no  aacertftinahio  relation  to  the  publie 
health*  The  ortHnance  Tnade  it  unlawful  for  any  person  selling 
dry  goods,  elothing,  jewelry,  and  drugs,  to  have  exposed  for 
aale,  or  aell,  any  meats,  fish,  butter,  cheese,  lard,  Tegetables  or 
other  provisions.  The  city  of  Chica^^f>  has  power  to  rei^rulate 
Uie  Rait*  of  these  provisions,  and  to  provide  for  place  and  man* 
ner  of  selling  the  same.  This  power  is  granted  for  the  publie 
health,  but  the  mere  prohibition  of  their  sale  by  persons?  who 
happen  to  sell  other  goods  without  referenee  to  place  or 
ner  of  sale*  has  evidently  not  the  slightest  tendency  to 
promote  the  publie  health.  The  ordinance  was  therefore  de- 
elared  to  he  invalid.  There  can  be  no  doubt  that  a  statute 
eontaiiiLng  the  like  enactment  would  not  have  fareil  differently 

^  149.    Measure  need  not  be  the  most  adequate  conceivable. 

—On  thf*  other  hamt  a  statute  in  providing  against  some  par* 
ticular  danger  neetl  not  cut  of^  all  possible  ways  of  incurring 
itp  provided  the  measure  adopted  greatly  reduces  its  likelihood. 
In  Rustaioing  the  act  forbidding  women  to  be  employed  in  any 
toanufaeturing  est^iblishmeut  more  than  ten  hours  in  any  one 
day,  the  Supreme  Court  of  Massachusetts  remarked*'  that  this 
prohibition  did  not  prevent  any  woman  from  laboring  in  any 
occupation  an  many  hours  as  she  pleased,  provitled  she  did  not 
labor  in  the  same  service.  This  possibility,  no  far  from  remov- 
ing, might  on  the  tM*ntrary  be  held  to  be  an  objection  to  the 
confttitntionality  of  the  act,  if  it  in  reality  frustrated  its  object, 
fi>r  a  restraint  serving  no  purpose  has  no  justification.  But 
practically  the  control  of  the  number  of  hours  of  labor  of 
one  person  in  one  employment,  will  have  the  effect  that  such 
person  will  not  work  beyond  the  number,  for  he  is  not  apt  to 
seek  or  obtain  employment  in  another  occupation  or  estab- 
liahment  for  additional  hours  of  the  same  day,  and  the  legisla- 
turt*  may  take  eognisanee  of  that  fact  in  order  to  avoid  a 
needless  complication  of  laws. 

Ill  eonncetion  with  the  statement  that  it  is  sufficient  if  thf^ 
r^trietive  measure  tend  to  reduce  the  danger,  though  not  all 
UH-an»  of  providing  against  it  are  i*xhausteil,  mention  should  be 
made  of  the  cases  holding  it  unconstitutional  to  forbid  any 
person  to  kcII  patent  and  proprietary  medicines  and  domestic 
remedies  at  retail  unless  sneli  person  is  a  registered  pharma- 
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cist.^^  These  eases  hold  that  since  these  medicines  are  pre- 
pared ready  for  immediate  use  the  fact  that  the  seller  is  a 
pharmacist,  of  itself,  furnishes  no  protection  to  the  public 
•  •  •  **  without  some  further  regulation  as  to  inspection  or 
analysis  that  would  tend  to  exclude  from  sale  those  that  might 
be  injurious  to  health  or  something  requiring  pharmacists  to 
exercise  their  skill  and  science  in  determining  the  quality  and 
properties  of  such  as  they  sold.**  Such  a  provision  would  un- 
doubtedly add  very  much  to  the  efficiency  of  the  measure, 
especially  as  the  duty  to  examine  the  medicine  sold  or  a  war- 
ranty of  its  soundness  is  not  implied,^  ^  and  yet  it  is  true  that 
the  skilled  pharmacist  is  more  apt  to  recognise  and  to  exclude 
from  sale  compounds  which  are  positively  harmful.  It  is  there- 
fore perhaps  too  much  to  say  that  the  public  health  is  not 
protected  in  any  manner. 

§  150.  Measure  proportionate  to  danger.— The  restraint  must 
not  be  disproportionate  to  the  danger.  This  is  simply  an  appli- 
cation of  the  principle  that  every  exercise  of  the  police  power 
must  be  reasonable,  a  principle  long  since  enforced  as  against 
municipal  corporations,  but  also  beginning  to  be  recognised  as 
binding  on  the  legislature.  Thus  in  Toledo  &c.  R.  Co.  v.  Jack- 
sonville^** an  ordinance  was  set  aside  requiring  a  railroad  com- 
pany to  keep  a  flagman  at  every  street  crossing,  even  where 
traffic  was  very  light.  The  court  said  it  would  treat  the 
measure  as  if  the  city  had  all  the  powers  of  the  state  legisla- 
ture. Compulsory  vaccination  is  as  a  rule  allowed  only  where 
an  epidemic  of  smallpox  exists  or  is  threatening.^**    And  with 
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S  l&l.  Intarference  with  established  economia  or  aocial  con- 
lUtioili*' •  —  Wh^^rt*  the  ijr*)iH>stHl  iinnisuri)  8ln>iigly  nffe(*ts  eco- 
[lomic  interests,  especially  by  inttTfering  with  established  con- 
ditiotm  of  lahor»  and  thes**  eontlitions  portend  no  immediate 
ger,  thf  courts  will  not  readily  aequiesee  in  the  plea  of 

Vty  or  htMillh,  Perhaps  the  *stn>nf|est  illustration  of  this 
If  ndency  is  to  be  found  in  the  case  of  Matter  of  -Jacobs  J  ^  An  act 
**lii  improve  tlie  pnlilie  health''  prohibited  the  ** manufacture 
i>f  cigars  or  preparations  of  tobacco  in  any  form,  on  any  Hot»r, 
or  in  any  part  of  any  floor  in  any  tenement  house"  (in  eitien 
over  500,000  inhabitants),  '*if  such  f1o<>r  or  any  part  of  such 
floor  is  by  any  person  occupied  as  a  home  or  residence  for  the 
purpose  of  liviujyr,  sleeping,  cooking,  or  itoin^  any  honsehold 

rk  therein/*  detiniiig  a  building  occupied  by  more  than 
iree  families  as  a  teaemeDt  house.  The  act  was  ileelared  xm- 
eonstitutional,  the  court  saying,  *'it  is  plain  that  this  is  not  a 

1th  law,  and  that  it  has  no  relation  whatever  to  the  public 

itb/'  AssumiTig  the  sanitary  object  in  have  been  co!or* 
able,  there  was  no  valid  Krouud  to  supj^ort  the  act»  and  the 
chief  interest  of  the  case  must  be  found  in  the  fact  that  the 
court  nndertook  to  override  the  legislative  judgment,  which 
eonceivably  might  have  been  bailed  upon  sufficient  evidence. 

§  152.  The  practice  of  medicine  and  freedom  of  sGience,'^— 
The  regulation  of  the  practice  of  medicine  asmimes  the  exist- 
ence of  a  medical  science,  yet  the  freedom  of  science  would  be 
iiKfOimjitent  with  the  total  exclusirm  of  one  Hchool  of  medicine 
from  the  rijjht  to  practice.  In  so  far  as  all  medicine  is  based 
upon  a  knowledge  of  estal dished  natural  hiws  aud  facts,  at 
lemsi  the  knowledge  of  the?>e  facts  may  be  demanded  of  the 
pmetitioner,  and  those  not  having  such  knowledge  cannot  claim 
that  according  to  their  principles  it  is  unnecessary,  for  a  prin- 
npic  biMu*d  upon  ignoranec  is  entitled  to  no  respect.  The  prac- 
lice  of  Ajnerican  legislation  gives  equal  credit  to  reputable 
m^  '  '  ''  -^«*!i  to  whatever  school  they  may  belong,  and  does 
c  ►^  to  eoatrol  the  methods  of  the  licensed  practi- 

tioner.    It  would  not  be  competeot  for  the  legislature  to  de- 
qiie^tion  of  medicin**  against  the  preponderance  of 
pinion,  as  for  instance  by  excluding  alcoholic  liquors 
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from  use  as  medicine.  The  fact  that  no  such  legislation  has 
been  attempted,  notwithstanding  the  insistence  of  prohibition- 
ists that  alcohol  is  not  necessary  for  medical  purposes,  strongly 
indicates  the  recognition  of  the  constitutional  limitation.^o  The 
Supreme  Court  of  Ohio  has  declared  unconstitutional  a  statute 
requiring  for  the  practice  of  osteopathy  a  longer  coarse  of 
study  than  for  the  practice  of  other  forms  of  medicine,  and 
denies  the  power  of  the  legislature  to  establish  scientific  con- 
clusions adverse  to  any  school  of  medicine.^* 

§  153.  It  has,  however,  been  held  that  the  fact  that  one 
school  of  medicine  is  not  recognised  in  forming  boards  of  ex- 
aminers does  not  in  itself  constitute  discrimination,  unless  it 
can  be  shown  that  applications  for  admission  are  improperly 
rejected.22  Some  discretion  must  in  the  nature  of  things  be 
left  to  the  state  in  selecting  examiners,  and  some  discretion 
must  be  exercised  by  the  examiner  in  passing  upon  qualifica- 
tions. But  the  discretion  must  be  a  fair  one  in  either  case, 
and  tlie  courts  must  have  power  to  control  its  abuse.^*  In 
excluding  the  eclectic  school  from  the  right  to  have  its  repre- 
sentatives act  as  examiners  imder  any  circumstances,  the 
Louisiana  statute  went  to  the  verge  of  fair  discretion  if  not 
beyond  it.  The  Supreme  Court  of  Massachusetts  in  an  earlier 
case^^  upheld  an  act  requiring  a  license  from  either  the  State 
Medical  Society  or  from  tlie  University,  but  intimated  that  the 
vesting  of  the  power  in  the  medical  society  exclusively  might 
be  of  doubtful  validity.  Even  the  recognition  of  two  bodies  to 
the  exclusion  of  all  others  would  now,  in  many  states,  be  re- 
garded as  creating  an  unconstitutional  privilege  or  monopoly. 
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lircifefittiotial  treatment  of  the  sick,  though  not  ''medical/'  by 
a  syntem  of  examination  and  licensing  not  amounting  to  pro* 
hibiijon*  whi*ther  .such  treatment  etnisist  in  simple  nursing, 
or  in  manipulation  of  the  body,  or  in  intlueneea  brought  to 
b^^ar  «t)on  the  mind.  And  since  iho  tprms  medicine,  physician, 
doctor,  5L  D.,  etc.,  have  a  well  established  meauing,  the  law 
may  clearly  prevent  their  fraudulent  use  to  indicate  the  po8- 
Heasioti  of  qualilicationj*  which  a*s  a  matter  of  fact  do  m>t  exist. 
Xor  18  there  any  decision  which  denies  such  piiwcr.  Cases  in 
whieh  it  18  held  that  a  statute,  properly  interpreted,  doc^s  not 
extend  to  a  certain  method  of  treatment,  furnish  no  basis  for 
the  contention  that  a  system  of  ru«ndation  expressly  including 
that  method  would  be  unconstitutional. 

f  165.  Measures  restraining  a  class  for  its  own  protection.— 
Tht»  Bupreine  Court  of  Colorailn,  iu  the  decision  l>y  whieh  it 
annulled  the  miners*  i*ight  hour  law,***  assert**  the  principle  that 
while  the  sanitary  power  extends  to  the  protection  of  the 
health  of  the  efmimnnilv  at  large,  und  t^ven  of  tht*  health  of 
portions  and  clanaes  i^f  the  enmni  unity,  yet  it  may  not  be  exer* 
cined  so  as  to  protect  theso  classes  from  their  own  acts.  *'The 
rea,son  for  the  existence  of  the  power  rests  upon  the  theory  that 
iinr  must  so  use  it^  own  as  not  to  injure  others,  and  so  as  not 
to  interfere  with  or  iJijure  the  public  health,  safety,  morals 
or  the  general  welfare.  How  can  one  be  said  injuriously  to 
jiffiH!t  others,  or  interfere  with  these  great  objeets,  by  doing  an 
met  which  confessedly  visits  its  consequences  on  himself  alone  K 
and  how  can  an  alleged  law  that  purports  to  be  the  result  of  an 
eaci'rcise  of  the  police,  power,  be  such  in  reality,  when  it  has  for 
itii  only  object,  not  the  protection  of  others  or  the  public  health, 

My*  morals  or  general  welfare,  but  the  welfare  of  him  whose 
ift  prohibited,  when,  if  committed,  it  will  injure  him  who 
eommits  it  and  him  only!'* 

It  is  Irne  that  the  ixdice  power  does  not  undertake  to  protect 
the  individual  against  his  own  acts,  partly  because  that  would 
involve  an  inqumitorial  control  over  private  life  and  conduct 
b^^th  iotolerahle  and  unenforeeHbh^,***  partly  because  the  police 
power  ought  not  and  is  not  intended  to  be  a  substitute  for 
individual  self-control  and  responsibility,  but  finds  its  proper 
isphen*  in  gtiarding  against  evils  and  dangers  beyond  the  con- 
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tror  of  him  whom  they  threaten.  The  right  to  choose  one 
course  of  action  even  to  the  extent  of  incurring  risks,  where 
others  are  not  concerned,  is  a  part  of  individual  liberty.  This 
principle  can  be  traced  through  the  whole  of  our  police  legis- 
lation, which,  e.  g.,  would  not  assume  to  prescribe  for  the 
individual  affected  with  a  disease  which  is  not  contagious  a 
specific  course  of  medical  treatment.  If  individuals  are  for- 
bidden to  do  acts  primarily  dangerous  to  themselves  on  rail- 
roads, in  sports,  etc.,  it  is  either  because  even  an  individual 
accident  may  disturb  or  endanger  the  general  traflBc,  or  be- 
cause—in the  case  of  sports— the  exhibition  of  dangerous 
feats  may  amount  to  a  public  nuisance. 

It  is,  however,  a  fallacy  to  transfer  this  argument  from  the 
individual  to  a  particular  class,  and  to  say  that  the  police 
power  has  no  business  to  protect  the  class  against  its  own  acts. 
It  is  conceded  by  the  Supreme  Court  of  Colorado  that  the  in- 
terest of  a  class  may  constitute  a  public  interest,  that  is  to 
say,  an  interest  of  sufficient  magnitude  to  make  itself  felt 
throughout  the  community.  If  then  the  health  of  the  class  is 
impaired  by  long  hours  of  work  under  unsanitary  conditions, 
a  public  interest  exists  which  may  set  the  police  power  in 
motion.  If  the  employer  had  absolute  power,  he  might  be 
constrained  for  the  benefit  of  the  class,  as  he  may  be  and  is 
constrained  to  adopt  sanitary  and  safety  arrangements  in  mine 
or  factory,  and  it  is  noteworthy  that  the  Supreme  Court  of 
the  United  States  recognises  in  the  limitation  of  hours  of 
labor  primarily  a  restraint  upon  the  employer:  **The  pro- 
prietors lay  down  the  rules  and  the  laborers  are  practically 
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The  same  apparent  restraint  upon  each  one  for  his  own  benefit, 
which  is  in  reality  a  restraint  for  the  benefit  of  others,  under- 
lies the  legislation  forbidding  gainful  occupation  on  Sunday.^ 


27  The  futility  of  stretching  the 
right  of  individual  liberty  and  nar- 
rowing the  scope  of  legislative  power 
by  such  decisions  as  that  in  the  Mor- 
gan case  is  shown  by  the  facility 
with  which  they  may  be  overridden 
by  constitutional  amendment.  Un- 
doubtedly in  consequence  of  that  de- 
cision, the  legislature  of  Colorado  by 


resolution  of  March  14,  1901,  sub- 
mitted an  amendment  to  the  consti- 
tution permitting  the  legislature  to 
establish  a  compulsory  eight-hour 
day  in  any  branch  of  industry  or 
labor  that  the  general  assembly  may 
consider  injurious  or  dangerous  to 
health,  life  or  limb.  This  amend- 
ment was  adopted  in  1902. 


CHAPTER  VI. 

PUBLIC  ORDER  AND  OOlffFORT. 

AUTHORITY  EXERCISING  THE  POWER.     88156-159.1 

§  166.  Municipal  ordinance  power.— This  field  is  almost  alto- 
gether covered  by  municipal  and  other  local  re^j^i^tions  under 
delegation  from  the  state.  The  limitations  on  the  police  power 
and  the  limitations  on  the  municipal  ordinance  power  are  there- 
fore not  always  clearly  distinguished.  A  power  might  be  de- 
nied to  the  inferior  authority  and  yet  be  conceded  to  the  state. 
The  power  may  be  denied  because  it  is  not  delegated,  or  be- 
cause superseded  by  the  exercise  of  state  power  or  because 
exercised  in  an  unreasonable  and  oppressive  manner.  A  rea- 
sonable and  customary  regulation,  though  not  within  any  of 
the  specific  clauses  of  the  municipal  charter,  will  generally  be 
supported  under  the  general  welfare  clause,  where  the  charter 
contains  one,  or  under  the  power  to  abate  nuisances,  which  is 
hardly  ever  wanting ;  yet  it  has  been  held  in  Ohio  that  only  a 
specific  power  will  justify  an  ordinance  prohibiting  the  run- 
ning at  large  of  animals,^— contrary  perhaps  to  the  prevailing 
doctrine.3 

§  167.  Concurrence  of  local  and  state  authority.— The  same 
act  may  be  punishable  under  state  law  and  municipal  ordi- 
nance, and  a  great  many  forms  of  nuisance  and  disorderly 
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erly  conduct,^     A  positive  pegiilatian  hy  tho  state  will  bar 

otidicting,  but  not  neeessarily,  unless  intGnded  to  be  exclusive, 

itional,    rr^nlations   by    the   eity;   each    may   be   directed 

ist  a  diiTereDt  t^vil  or  danger.     Thus  n  ntate  lice  use  tor 
fmidlini^  does  not  contemplatt^  the  occupation  of  a  street  for 
tt^mporary  stand  frt*ni  whieh  to  sell  g"o<id8,  and  this  may  be 

rnhibited  nofvvithKtaiiding  the  state-  iiceuRe/* 

g  168.    Beasonablenesa.^The  requirement  of  reasonableness 
ilH  so  general  in  iti?  nature  that  it  allows  the  courts  to  exercise? 

y^xy  efficient  control  ovc^r  ordiuaneesi,  without  being  imder  the 
eccfisity  of  formulating  in  each  case  a  principle  which  would 

\w  n  guide  for  other  caseR.  The  views  of  courts  as  to  what  is 
asonable  and  what  is  oppresjiive  uatorally  diflTer,  and  while 

t  hits  been  said  that  in  doubtful  cases*  the  judgment  of  the 
oxiieipal  authorities  will  be  conclusive  upon  the  courts, '^  yet 
cmbts  art*  in  reality  often  resijlved  airainst  the  validity  of  the 
xercise  of  the  power,  so  where  it  ha^?  been  held  that  the  pro- 
ibitiou  of  the  distriluitron  of  liandbills  on  the  streets  is  un- 
aaonable."     It  is  manit'eMJy  impossible  to  mark  with  precision 

he  point  at  which  acts  and  conditions  be^dn  to  be  disorderly 
nd  offensive,  and  many  nets  which  are  under  normal  circuin- 

tances  objectionable,  mfky  in  an  emergency  be  proper  or  necea- 

itiry,  ami  ordinances  are  not  always  penned  with  such  skill  and 

iearninir  aa  to  make  provision  for  the  enierfrency.  Ordinances 
ave  been  declared  illegal  because  their  lan^juage  allowed  an 

nterpretation  which  would  cover  harmless  acts»  or  which  failed 
nmk«  exceptions  that  might  under  cireumstanees  beeoine 
eeessary.*    It  seems  that  in  such  cases  it  woidd  often  be  pos- 

ible  to  save  an  ordinance  by  reading  into  it  a  limitation  or 
eeption  conformable  to  its  reiil  spirit  and  intent.** 
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§  169.  Order  and  freedom  of  commerce.— A  power  exercised 
in  frood  faith  for  public  order  and  comfort  will  be  recognised 
by  the  United  States  thoup:h  it  may  bear  on  agencies  of  com- 
merce. Thus  an  ordinance  of  the  city  of  Chicago  was  upheld 
which  provided  that  bridges  across  the  Chicago  River,  a  navi- 
gable water  of  the  United  States,  should  not  be  opened  for 
passage  of  vessels  during  one  hour  in  the  morning  and  one 
hour  in  the  evening,  and  that  during  the  daytime  it  should  be 
opened  for  not  longer  than  ten  minutes  at  a  time,  and  then  to 
be  closed  for  fully  ten  minutes  to  allow  passengers  to  cross. 
**The  local  authority  can  better  direct  the  manner  in  which 
they  shall  be  used  and  regulated  than  a  government  at  a  dis- 
tance. It  is,  therefore,  a  matter  of  good  sense  and  practical 
wisdom  to  leave  their  control  and  management  with  the  state, 
Congress  having  the  power  at  all  times  to  interfere  and  super- 
sede their  authority  whenever  they  act  arbitrarily  and  to  the 
injury  of  commerce."*'*  80  a  state  law  was  sustained  forbid- 
ding the  moving  of  freight  trains  on  Sundays.** 

POWKR  OVKR  KNCROACHMKXTS  ON  STRKETS.     §§160-164. 

§  160.  Fee  and  easement.— Streets  and  other  public  places 
are  real  estate  and  as  such  subject  tt>  proprietary  rights.  The 
public  right  in  the  street  may  be  accpiircd  by  reservation,  pur- 
chase, dedication  or  condemnation,  and  it  may  be  either  an 
easement  or  a  fee.  Where  thi'  fee  remains  in  the  adjoining 
owner,  he  may  retain  certain  rights  in  the  soil  unaffected  by 
street  uses,  and  he  may  be  entitled  to  additional  compensation 
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for  an  increase  in  the  public  easement  by  novel  and  burden- 
some public  uses.^2  It  has  also  been  intimated  that  the  original 
owner  may  dedicate  a  highway  cum  onere,  i.  e.,  subject  to  an 
existing  encroachment,  as  for  instance  trees.*  ^  But  at  least  as 
far  as  city  streets  are  concerned,  the  public  easement  is  neces- 
sarily so  comprehensive,  if  it  is  to  be  adequate  to  the  complex 
uses  of  soil  and  surface  for  improvements  deemed  essential  to 
modem  municipalities,  that  the  difference  between  fee  and 
easement  has  become  more  and  more  technical  and  insubstan- 
tial, and  the  city's  rights  against  the  abutter  are  for  most  pur- 
poses the  same  whether  the  fee  is  in  the  city  or  in  the  abutter. 
**On  the  general  question  as  to  the  rights  of  the  public  in  a 
city  street  we  cannot  see  any  material  difference  in  the  prin- 
ciple with  regard  to  the  extent  of  those  rights,  whether  the 
fee  is  ii>  the  public  or  in  the  adjacent  land  owner,  or  in  some 
third  person."*** 

§  161.  Control  of  public  use.— In  placing  a  structure  upon 
or  under  or  over  the  street,  the  adjoining  owner,  therefore, 
although  he  may  have  a  technical  legal  title  to  the  soil,  is 
necessarily  subject  to  any  restraint  required  by  public  street 
uses.*^  The  city  controls  the  street  in  trust  for  the  public, 
and  has  no  inherent  right  to  surrender  or  impair  that  trust. 
The  legislature  of  the  state  which  represents  the  public  at  large 
and  controls  the  trust  upon  which  streets  are  held  (subject  to 
private  easements  of  light,  air  and  access),  may  either  grant 
directly  the  right  to  occupy  part  of  the  street,  as  for  instance 
for  door-steps,*^  or  may  authorise  the  city  to  grant  to  the  ad- 
joining owners  rights  in  the  streets;  but  an  express  grant  of 
such  power  is  unusual.*^ 

13  See    as   to    these    rights    Dillon  the  constitution  the  legislature  can- 

Munic.    Corp.,    Sees.    687-704a;    also  not    grant    the    exclusive    use    of    a 

55  509,  510,  infra.  street  to  an  individual  must  be  un- 

13  State    V.    Vineland,    56    N.    J.  derstood  with  reference  to  a  grant 
Law,  474,  23  L.  R.  A.  685.  which  makes  the  street  useless  to  the 

14  Barney  v.  Keokuk,  94  U.  S.  324,  abutters,  and  not  as  forbidding  the 
1877;  Dillon,  Sees.  689-699.  grant  of  reasonable  privileges;    the 

1!^  Allen  v.  Boston,  159  Mass.  324;  decision  seems  to  anticipate  the  doc- 
McCarthy  V.  Syracuse,  46  N.  Y.  194.  trine  of  the  New  York  Elevated  B. 

>«  Cushing    V.    Boston,    122    Mass.  Co.   cases.     Dillon,   Sec.   660,   refers 

173,   124  Mass.  434,  128  Mass.  330.  to  it  as  an  extreme  view. 

The  remarks  in  People  v.  Carpenter,  i^  Instance  of  power  to  grant  en- 

1  Mich.  273,  to  the  effect  that  under  croachments  expressly  given  to  city: 

10 
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§  182.  Onstomary  encroachments.— What  then  is  the  legal 
status  of  the  encroachments  so  commonly  found  in  city  streets: 
signs,  awnhigs,  posts,  porches,  stands?  If  they  obstruct  the 
street,  diminish  the  space  available  for  walking,  or  impede 
traffic,  they  are  nuisances  subject  to  indictment  and  abate- 
ment,*® and  it  is  not  necessary  that  the  comfortable  enjoyment 
of  the  highway  should  be  interfered  with  materially.^  •  Some 
decisions  require  for  crimuial  prosecution  more  than  a  technical 
encroachment.  A  liberty  pole  erected  in  the  street,*^  a  vault,** 
an  opening  in  the  sidewalk  in  front  of  a  cellar  window  for 
light  and  ventilation,  usual  and  customary  in  the  city ,22  a  plat- 
form with  steps  for  approach  to  a  building  within  the  area 
generally  used  for  that  purpose,^^  stepphig  stones  for  car- 
riages,24  and  a  wooden  awning  over  a  sidewalk**^  have  been 
held  not  to  be  nuisances  per  se.  Perhaps  in  these  cases  a  license 
from  the  city  could  have  been  implied  from  custom.** 

§  163.  Power  to  prohibit  and  regulate.— Where  the  city,  as 
is  usually  the  case,  has  power  to  regulate  the  use  of  the  streets, 
or  to  declare  and  abate  nuisances,  or  to  prevent  and  remove 
encroachments  and  obstructions,  it  may  by  ordinance  prohibit 
all  structures  in  any  way  impairing  the  public  easement;  and 
an  express  power  to  prohibit  may  be  interpreted  as  requiring 


Kirtland  v.  Mayor  of  Macon,  66  Ga. 
385;  Daly  v.  Georgia  &c.  R.  B.  Co., 
80  Ga.  793. 

18  Projecting      'steps,      Hyde      v. 
County   of   Middlesex,   2   Gray   267, 


22  King  V.  Thompson,  87  Pa.  State 
365,  1878. 

23  Murphy  v.  Leggett,  164  N.  Y. 
121,  58  N.  E.  42. 

24  Robert  v.  PoweU,  168  New  York 
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positive  action  by  the  city  before  the  eneroaehment  can  be 
tleak  with  as  iltenai,  so  in  the  matter  of  trees  ;^  but  where  the 
chart t*r  recognises  the  cuKtomary  existi^oee  of  technical  eu- 
eroacbments  such  as  awnings,  and   (^ivcs  power  to  regulate 
Ui**m^  an  absolute  prohibition  may  be  lif*l(l  to  be  unreasonable.** 
i  the  city  may,  under  the  power  to  r^^ulate  the  use  of  streets 
sometiiiieii  under  express  power  to  retrulate  the  use  of  side- 
alkfi  and  strueturee  thereunder,  or  to  regulate  their  use  for 
ftigt^t  pojits,  awnings,  etc*,  auttiorise  ^ustomnry  eneroaehments, 
and  mw?h  authority  will  then  remove  the  indie  tab  ility  of  the 
irtructure**^    Such  authority  may  be  made  to  depend  upon  com* 
pUimce  with  prescribed  conditions,  and  the  disregard  of  such 
eonditlons  may  then  make  the  structure  a  nuisance,^  but  the 
city  cannot  authorise  a  structure  that  would  materiaHy  incom- 
mode public  traffic  f^  and  above  all,  under  its  ordinary  powers 
€*r  r>jgulation  the  city  cannot  part  with  proprietary  rights,  and 
the  authority  which  it  gives  is  in  the  nature  of  a  license  sub- 
ect  to  revocation.^^    But  it  has  also  been  held  that  the  revoea- 
on  of  a  license,  if  not  called  for  b^^  some  public  need,  will  be 
eated  as  oppressive  and  therefore  illegah  before  the  licensee 
y  the  ILHC  of  the  structure  for  a  reasonable  time  has  been 
eitDbarsed  for  his  outlay  in  erecting  the  same  ;^^  after  twenty 
earn  enjoyment  a  full  return  for  the  outlay  may  be  presumed 
have  tieen  obtained.^*    A  grant  of  more  than  a  license,  so  the 
ant  of  a  franchise  to  occupy  the  street  with  tracks^  poles,  etc.* 
tequires  express  legislative  authority/*^ 

The  power  over  encroachments  on  water,  such  as  piers  and 
bridges^  is  governed  by  the  same  principles  as  that  over  street 
tncroachmenta.^* 


ST  Whito  V.  ihidtrej,  m  Mass.  472, 

jl^T;   BliM  V.  BalJ,  W   Masa.  597, 

b£OB;  Cru«0  v,  I^torriatowu,  IS  K.  J. 

305^  1367. 

^WiM9f  V.   Medco,  61    Mo.   App. 

yT4Bp  1894;  ««#  n\m  SUio  w  Hi^gp, 

12«  K.  *\  1014,  48  L.  K.  A.  446. 

i^Ercrett  V,  Marquette,  53  Mich. 
450,  l$a4;  ex  parte  Taytor,  g7  CeL 
^l,  ISPU;  DUhji*,  8ec&.  73*i'734 
vp^aHdi  V,  Bsller,  12  Cfmy  161, 


is  CouneU  of  HeadiBg  if,  Cotnmon* 
we^ltli,  11  Pa.  State  106,  1S49;  in 
Ma  case  a  legislative  licenae  was 
held  to  be  revocable;  ex  parte  Taj- 
lor,  87  CttL  91,  1890;  Hibbard  v. 
Chicago,  173  III  91,  1898, 

s*  Town  of  Spener  v*  Andrew,  S2 
la,  14,  12  U  It.  A,  115, 

»«  Angtista  V.  Bumm,  93  Ga.  6B, 
26  L.  K.  A.  340. 

as  Em  3ei%  658,  infra 

»*  Mayor  of  New  York  v*  Cnnard 
d,     3,     Cu.,     61     Una     346;     Sttilo 
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§  164.  Protection  of  streets  from  injury,  etc.— In  protecting 
streets  and  public  grounds  from  injury  and  defilement  the  city 
does  not  act  in  its  capacity  as  a  corporate  owner  of  the  fee  of 
the  street,  but  in  the  exercise  of  the  delegated  power  to  regu- 
late the  public  use,  the  regulation  here  consisting  in  such  meas- 
ures as  will  maintain  public  use  and  enjoyment  to  the  utmost 
extent ;  therefore  the  city  may  protect  trees  from  injury,  even 
as  against  the  acts  of  the  adjoining  owner  who  owns  the  fee 
of  the  street  and  therefore  the  tree  itself. ^^  The  city  should 
also  have  power  to  prevent  the  distribution  of  handbills  if  it 
is  matter  of  experience  that  the  handbills  will  be  thrown  away 
and  the  street  will  thereby  become  littered  with  paper;  it  has, 
however,  been  held  otherwise  in  Michigan.^s 

THE  COMMON  RIGHT  TO  USE  PUBLIC  PLACES.     §§  165-170. 

§  165.  Nature  of  common  use.^^— The  adjoining  owner  who 
encroaches  upon  the  street,  however  slight  the  encroachment 
may  be,  is  at  best  a  licensee,  and  the  limitations  or  conditions 
qualifying  the  license  cannot  be  regarded  as  impairing  any 
right  of  property  or  liberty  protected  by  the  constitution.  The 
common  use  of  the  streets  is,  however,  far  more  than  a  license. 
This  use  is  of  th(j  ess(»nce  of  the  purpose  for  which  the  street 
(»xists,  for  which  it  has  been  dedicated,  or  for  which  the  power 
of  eminent  domain  has  been  exercised,  and  it  enters  therefore 
into  the  v(»ry  nature  of  the  public  highway,  and  the  use  is  so 
essential  to  the  functions  of  social  and  economic  life  that  the 
full  enjoyment  of  individual  liberty  and  property  cannot  be 
conceived  without  it.     It  must,  therefore,  be  looked  upon  as 
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the  tight  of  the  nrganisted  eommiinity  to  vacate  or  diseatttitiue 
s  stn^et.    For  such  vacation  proceeds  upon  the  theory  that  one 

ftartieular  hitrhway  is  no  Ioniser  ret  (ui  red  for  pub  He  use,  and  so 
k>ii|f  ns  Bufliuieiit  other  aeeominotjation  of  trallle  and  passage 
exiKta,  the  right  to  the  connoou  use  of  streets  remaina  practi- 
cally unimpaired.  It  is  another  ipiestion— whieh  need  not  be 
further  diseiu*KOrl  here— wheHn*r  Iht*  delegated  power  of  a 
munieipatity  in  suffieieot  to  vacate  a  street,  and  in  how  far 
the  apecial  easement  of  an  abutter  qualifies  the  exercise  of  the 
public  right-"*'* 

§167*  Power  over  use  of  street  not  absolute.^ ^— The  Su- 
preme Court  of  MassaehusettH  Iia8  said  that  tlte  ri*Tht  to  pot 
au  end  to  the  dedication  to  publin  uj^e  includes  the  le.sser  i4tep 
of  limitinir  the  public  uses  to  certain  purposes^  and  it  has 
likened  the  power  of  the  pubtie  over  the  highway  to  that  of 
Ihe  owner  over  thi*  private  housc*^  The  case  before  the  court 
was  one,  not  of  common,  but  of  special  use  of  a  public  park 
(public  Kpeakiog  on  the  Bostnn  Commons)  ;  and  with  regard 
to  the  common  use  of  streets  the  stateoient  cannot  be  accepted 

I  correct;  for  the  power  to  abolish  the  public  use  altogether 

one  which  in  the  nature  of  things  cannot  be  exercised  with 
regard  to  all  streets  alike;  henee  it  has  in  reality  no  existence 
in  the  same  sense  as  the  asserted  right  to  limit  public  uses,  and 
the  argument  from  the  greater  to  the  lesser  is  therefore  unwar- 
ranted ;  the  right  of  the  private  owner  to  control  the  use  of  his 
house  is  im limited,  and  to  concede  the  like  power  to  tJie  legia- 
latnre  would  be  equivalent  to  the  recognition  of  a  despotic 
power  over  every  act  which  may  be  done  in  the  public  streets 
without  regard  even  to  the  requirement  of  due  process  or  of 
equality.  It  is  obvious  that  mich  power  cannot  be  elaimed 
under  our  system  of  government. 

The  tiound  principle  is  that  every  restraint  upon  the  common 
il«e  of  streets  must  b*^  justifiable  upon  established  principles 
of  governm»*nt,  and  cannot  be  referred  simply  to  the  uneon- 
trailed  exercise  of  proprietary  discretion.**  This  follows  from 
Ibe  faet  that  the  highway  wns,  ami  coubl  have  been,  acquired 


15-H  IlL  J03,  42  X.  E.  178; 

.    Tmttopolift,    131    HI   55t'; 

8a  a  Frmmdmn  Orphtrn  Aay- 

4$  Cttl*  400.     Ca*»e  of  ri'inovnl 


of  bri<lge»  CoBter  v,  Albimy,  43  N, 

*a  Commcnwc^aJth    v.     Davis.     16'^ 
^-'t  Sw  I  174  'J.tn\  II  *S414»44,  in f tit. 
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by  the  public  only  for  its  use  as  such,  and  that  the  proprietary 
right  of  the  organised  community  is  therefore  qualified  by  an 
easement  of  use  in  favor  of  the  unorganised  public  of  which 
every  individual  is  a  representative. 

§  168.  Extent  of  common  use.— The  extent  of  public  power 
is  therefore  determined  by  the  nature  of  the  right  of  common 
use,  and  by  the  obvious  conditions  which  publicity  imposes  on 
the  acts  of  the  individual. 

The  common  use  of  the  street  consists  in  passing  along  the 
street  for  purpose  of  business  or  pleasure,  on  foot  or  by  ve- 
hicles. It  does  not  include  the  use  of  the  street  as  a  play- 
ground,"*^ or  as  a  place  on  which  animals  may  stray s***^ 

It  is  especially  to  be  noticed  that  the  use  of  private  vehicles 
constitutes  a  common  right,  not  subject  to  police  restriction  ex- 
cept for  cause.  A  license  may  be  exacted  for  vehicles  as  a 
revenue  measure,  where  there  is  no  constitutional  limitation  of 
the  taxing  power  in  this  respect,  and  may  be  imposed  by  local 
authority,  where  the  power  has  been  duly  delegated  ;^®  or  as  a 
police  measure  where  the  vehicle  is  by  reason  of  weight  apt 
to  injure  the  roadbed  ;^"  but  except  for  purposes  of  safety  the 
mere  power  to  regulate  the  use  of  the  streets  will  not  authorise 
a  restriction  by  the  imposition  of  a  license  fee  upon  the  use  of 
the  bicycle,'***  or  of  other  private  vehicles."*® 

**  Illinois  City  Act  V.,  8ec.  1,  No.  Miss.  28.*],  and  see  Greer  v.  Down* 

92.  ey  (Ariz.),  61   L.  R.  A.  408. 

46  See  note  39  L.  R.  A.  647.  Where  «»«  Toralinson   v.   Indianapolis,  144 

animals  are  found  niuniug  at  largo  Iiid.    142,   3G   L.   R.   A.   413;    Terre 
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The  right  to  pass  mcludes  the  right  to  carry  goods;  but  while 
le  reitiov'ing  of  a  house  through  the  street  without  mmeees- 
ftary  obstruction  and  delay  hafs  been  held  not  to  be  a  nuisance 
per  se,^  this  cEBnot  be  claitued  as  a  eonunon  right;  for  it 
amotmtsp  for  the  time  beings  to  an  exclusive  occupation  of  the 
street,^^ 

§  168.  Obstruction  and  disorderly  conduct >— The  onjoyiuent 
of  the  common  public  use  of  streets  requires  freedom  from  ob- 
struetitHi,  and  abstaining  from  obstructing  others  is  therefore 
a  limitation  upon  every  one's  right*  An  actual  obstruction  is 
a  common  ntiiaanee,  and  in  order  to  support  an  indictment,  it 
niuHt  be  charged  and  shown  that  traffic  was  impecjed,^^  If  the 
power  of  municipal  regulation  is  to  have  any  additional  value, 
it  must  extend  to  the  prohibition  of  those  things  that  have  a 
t<'ndency  to  create  obstruction,  especially  the  stopping  of  ve- 
hkdeM^  or  of  numbers  of  persons,  for  an  undue  length  of  time. 
Thus  while  the  stopping  of  a  cart  for  an  hour  may  not  be  a 
ntiisance  in  every  case,  it  might  be  prohibited  by  ordinance.®^ 
The  power  must  be  reasonably  exereisedj  and  it  has  been  held 
that  one  person  cannot  be  forbidden  to  stop  on  the  sidewalk 
for  a  reasons bte  length  of  time/'*  The  reasonable  exereise  of 
the  power  is  i>f  sjjeniul  imijortant'e  because  there  are  many  cus- 
tomary practices  which  have  a  slight  tendency  to  obstruct,  as, 
4\  g.,  by  attracting  crowds,  whi<*h  yet  serve  valuable  business 
and  social  interests.  Thus  while  an  effigy  in  a  window  causing 
the  collection  of  great  crowds  was  held  to  be  a  common  nui- 
^mnee,^^  an  ordinance  forbidding  the  common  display  of  goods 
^Hb  store  windows  would  he  unreasonable.  The  Oerman  Imperial 
m  Court  while  holding  that  picketing  was  not  eriminal  intimated 
that  it  could  be  dealt  with  as  a  form  of  obstnietion  under  the 
common  police  power  for  the  protection  of  public  order,  and  in 
England  book-making  on  the  streets  is  likewise  sought  to  be 


^IS;  Em  piiU  Gregory,  20  Tex,  App. 
2t0|  JajGO  V.  Etmt  St.  Lotili^  77  IIL 

•^Gfttvtt  V.  ShJiltuek^  35  N.  H. 
^57. 1857, 

»iWlI»Pii  V.  Kmeku,  City,  173  U* 
a  Stt  1S0$. 

»tSlat«  T.  Edem^  S5  N.  C»  522. 

«>8Ute  T.  Edmu,  85  N.  C  522. 
Ha   wWr^    the   statute  puoleties  the 


obitmetton  of  higbwajt,  a  muntdpu] 
OTdinaoce  may  forbid  the  conetnic* 
tioa  or  oontiBijed  use  of  gates  open* 
ing  or  swinging  out  upon  the  itreet 
or  Mdewalk.  Town  of  Roiedale  v* 
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8  U  R.  A.  529. 

«^t*R.  V,  Carliflle,  6  C\  &  P.  636, 
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restrained  on  the  ground  of  obstruction.^^  To  constitute  a  com- 
mon law  offense,  it  seems  there  must  be  actual  obstruction 
amounting  to  a  nuisance,  while  under  the  police  power  within 
reasonable  limits  practices  may  be  forbidden  which  merely  tend 
to  cause  obstruction.  The  Supreme  Court  of  Massachusetts 
has  held  that  the  municipality  may  forbid  persons  with 
placards  on  their  backs  to  parade  the  streets.'^''  This  practice 
rarely  constitutes  an  actual  obstruction  and  the  tendency  to 
attract  a  crowd  is  slight;  yet  the  use  of  the  street  for  the 
purpose  of  attracting  attention  cannot  be  said  to  be  a  conunon 
right ;  and  its  prohibition  to  be  invalid  must  be  shown  to  be  an 
unreasonable  exercise  of  municipal  discretion. 

The  common  right  to  use  the  streets  is  subject  to  manifold 
restrictions  in  the  interest  of  good  order,  upon  the  principle 
that  publicity  imposes  greater  restraints  upon  individual  con- 
duct than  privacy,  and  that  the  ordinary  standards  of  public 
conduct  require  some  regard  for  other  persons'  feelings.  It  is 
unnecessary  to  enumerate  the  various  possible  acts  of  inde- 
cency, breach  of  the  peace  and  quiet,  and  molestation,  that 
are  thus  prohibited  either  by  ordinance  or  by  the  general  criA- 
inal  law.*^^  The  practice  of  begging  may  be  prohibited  on  this 
principle. 

§  170.  Use  of  rivers.— Principles  very  similar  to  those  gov- 
erning the  use  of  streets  apply  to  rivers.  The  right  to  pass 
on  the  river  by  boat  is  a  common  right,  but  the  anchoring  or 
mooring  of  vessels  is  an  incident  to  it  only  while  not  carried 
to  an  excessive  length  of  time,  and  the  time  may  be  limited  by 
ordinance.*^®     There  is  no  right  to  use  the  river  for  floating 
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jlTlt  Bif^t  to  use  parks,^^  public  buildings,  eta— Parks 
in»  i^slabljshed  not  for  traffic  or  communioatioii,  but  for  recrea- 
ion  of  Kiich  kind  as  may  be  determmec!  by  the  proper  aiithori- 
IPS.    Hence  the  riju'ht  to  use  piirks  is  mibject  to  great  it  restri«^* 

ftion  than  the  right  to  use  the  streets,  and  the  conduct  of  the 
iiidividual  whik»  in  the  park  may  be  subjected  to  rules  whieh 
h»ii-^>!mhly  U*ni\  to  its  better  preservation  lor  the  purposes  for 

f which  it  m  eatablished.  Upon  this  principle  it  has  been  held 
Ibnt  vidiieles  fiu*  eoiiveyinfr  inerchandise  may  be  exehided  froio 
a    houlevard »'*■'*   the   reasonableness   uf  such   a    rule   neeordini! 

Ifto  the  circiimstanees  of  each  case  being  matter  of  judicial 
bontroL 
I  Public  buildiugs  erected  for  business,  reereation,  or  iDstruc- 
lion  are  subject  to  sueh  proprietary  control  at  is  not  iueon- 
ni^itent  with  the  constitutional  right  of  the  citizen  to  participate 
iu  the  enjoyment  of  iustitutions  supported  by  public  taxatioa.®* 
bii 


HFKCr  AL  STREET   TBEa     59  1721 74. 


§  172.     Special  ua^  by  abutters.— Custom  eoneedea  to  the 
bikini ^fis  and  domestic  requirements  of  the  abutting  owner  cer- 
tain uses  iif  the  street  in  addition  to  the  mere  riirht  of  [>assap:<* 
ltd  aeceHS :  he  may  have  a  earriage  wait  in  front  of  hm  house, 
e  may  load  and  unload  goods  on  the  sidewalk,  and  he  may  be 
^'J^ennilted  while  bnitding  to  deijosit  a  pile  of  briek  in  the  street.^ 
ThL-se  slight  and  temporary  technieal   obstruetions  are  to  be 
mtingiiished  from  encroaehments  which  involve  a  proprietary 
on  of  the  street.-    They  are  eonvenient  and  sometimes 
and  where  they  do  not  inromiiiode  the  public  mate- 
ly  an  ordinance  prohibiting  them  might  well  be  declared 


^tCbicagi?     Bevisi^a     Cw3e     1S97, 
ft  13*3  jiiid  foUowin^* 

**  Bro«ibine  v*  liibabiUiits  of  Be- 
(MajM),  66   N,   E*  607;   Gut- 
^,  aiewip   liOl    IlL  L*75,  m  K, 
d09L 

••A    tUlute    of    Idivbo    (Hemcd 

fitJiUll«p     J»87,     §1210J     forbiddiniE 

^lliL*  grmaifiie  or  Uordinjy;  nf  nti(H*p  wttli' 

two    mUcn   uf   n    iiw vUh}^    hmiat' 

;  Id  hatt*  b«x»n  intt'iid^n  to  :ippty 

)  Um  palilii*  (l^imiiin,  unil  intght  have 

hvtn  fottaii^^   wiTliotit  fliflieulty  if 

M0  nw  of  public  lotiUfi  of  ttie  United 
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unreasonable.  As  a  matter  of  fact  such  practices  are  univer^ 
sally  allowed.3  They  become  obstructions  only  when  carried 
to  unreasonable  lengths  and  may  then  be  treated  as  nuisances, 
so  where  a  bridge  is  stretched  from  a  wagon  to  a  house,  and 
remains  there  for  hours.*  The  power  to  regulate  the  use  of 
streets  should  be  held  to  authorise  the  enactment  of  ordinances 
defining  the  manner  in  which  such  special  privileges  are  to  be 
exercised,  and  to  require,  if  deemed  expedient,  a  permit  for 
temporary  exceptional  uses,  such  as  piling  brick  on  the  street,* 
and  it  would  seem  reasonable  to  prohibit  loading  and  unload- 
ing on  the  street  entirely,  where  an  alley  exists  that  can  be 
used  for  that  purpose. 

§  173.  Use  for  profit.— It  is  not  one  of  the  purposes  for  which 
streets  are  established,  to  aflford  a  convenient  place  on  which 
to  expose  merchandise  for  sale.  Auction  sales  as  well  as  ped- 
dling on  the  streets  may,  therefore,  be  made  dependent  on 
license^  or  entirely  prohibited.^  But  in  the  absence  of  special 
prohibition  such  practices  must  be  actual  nuisances  or  obstruc- 
tions to  be  unlawful. 

The  carrying  of  goods  and  persons  for  hire  likewise  involves 
a  profitable  use  of  highways.  Such  use  is  conformable  to  the 
general  purposes  of  the  street,  and  is  advantageous  and  neces- 
sary to  the  community;  yet  it  is  in  a  sense  a  special  use  and, 
therefore,  cannot  be  claimed  as  a  matter  of  absolute  right, 
where  the  business  requires  an  exclusive  privilege  like  the  lay- 
ing of  tracks,  or  where  it  carries  with  it  an  occupation  of  street 
space  which  may  tend  toward  obstruction,  as  in  the  case  of  cab 
stands.    It  is^  however,  alao  nat  unuoitimon  that  other  common 
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1 174.  Use  for  paradas,  processioDBi  public  addreasBs  and 
iiieetiii^«--Th^re  are  four  classes  of  decisions  bearing  upon 
ibis  subject:  first,  thosi*  whicL  holil  thnt  an  orderly  iiddre^ss 

I  or  parade,  not  in  faet  obstructing  traffic,  is  not  a  imisance;* 
this  seem^  to  be  Uie  general  doetrine  and  means  that  the  ime 
of  RtreetH  for  this  purpose,  though  subject  to  the  police  power, 
in  not  intrinsieaUy  unlawful ;  second,  those  wbieh  hold  an  oh- 
Btructive  or  noisy  gathering  to  be  a  nuisance;"  tliird,  those 
which  hold  that  the  right  to  b<dd  a  meetinij  or  jiamde  cannot 
Im*  made  to  depend  upon  an  unregulated  offieitil  discretion;'*' 
and  fourth,  tlio^e  which  bo  hi  that  it  may  be  made  to  depend 
upon  such  dificretion.^^ 

Thi*  Supreme  Court  of  Massachusetts  admits  the  legality  of 
an  mirestrieted  diacretion  in  allowing  or  disallowing  pubiie 
panid(*!»&  and  addresses  on  the  ground  that  it  is  within  the 

PIKiwer  of  the  state  to  prohibit  them  entirely,  and  hence  abio  to 
pt'^rmit  them  oo  such  terms  as  it  chooses.  On  the  other  hand 
the  decisions  holding  an  unrestricted  discretion  to  be  illegaL  do 

Pitot  by  necessary  implication  support  an  unf|ualifii*d  ri^'ht  to 
use  pubiie  places  for  gatherings  or  demonstrations.  To  hold 
that  a  particular  gathering  is  not  a  uuisancc  in  not  inconsistent 
with  the  recognition  of  the  power  of  regulation,  and  to  hold 
that  it  i»,  is  not  inconsistent  with  the  denial  of  the  power  of 
abft^lute  prohibition. 

It  cannot  he  conceded  that  the  state  controls  streets  as  the 

private  owner  controls  his  house.     Yet  parading  and  holding 

meetings  are  not  common  street  uses,  nor  are  they  uses  for 

I  which  a  park  is  established.     The  entire  prohibition  of  public 

meeting!^  in  fmrks  seems  to  be  open  to  no  constitutional  objec' 

ttion.    The  question  of  the  power  to  prohibit  parades  on  streets 

I  entir«*Iy  is  not  apt  to  arisdt    The  jjraetical  question  is  %vhether 

irades  are  subject  to  festraint  and  regulation,  and  consider- 

the  fact  that,  indiserimiuaiely  allowed  and  uncontrolled, 

y  may  eaaily  lead  to  confusion  and  breachea  of  the  peace, 

it  can  hardly  be  denied  that  they  are  so  subject.    The  law  upon 


•Stale  V.   Hugbee,  T2  N,  C  tB; 
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•  ClmriUiti  V,  SirtiJiiioQB,  87  In,  '226, 
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this  subject  will  be  fully  discussed  in  connection  with  the 
principle  of  equality.^  2 

POWER  OVER  PLACES  OF  PUBLIC  RESORT  IN  PRIVATE 
OWNERSHIP. 

§  175.— Places  to  which  people  come  in  numbers  and  indis- 
criminately by  invitation  or  license  of  the  owner  and  generally 
for  his  profit:  such  as  public  conveyances,  railroad  depots, 
wharves,  inns,  restaurants  and  theatres,  may  be  said  to  be 
affected  with  a  public  interest.  The  police  power  is  usually 
exercised  only  for  safety  and  health;  but  sometimes  also  for 
public  comfort,  so  in  directing  the  heating  of  cars  or  depots, 
restricting  the  number  of  passengers  to  be  carried  in  a  car, 
regulating  the  landing  of  vessels  at  wharves  ;^3  and — an  ex- 
treme instance— requiring  women  attending  theatrical  per- 
formances  to  remove  their  hats.^"*  The  protection  of  meetings, 
especially  religious  meetings,  from  disturbance,  which  goes  to 
the  extent  of  prohibiting  peddling  within  a  prescribed  distanct^ 
from  grounds  where  camp  meetings  are  being  held,  falls  under 
this  head.^" 

OFFENSIVENESS  AS  A  SUBJECT  OF  POLICE  CONTROL. 
§§176-179. 

§  176.  Offensiveness  as  a  nuisance.— The  law  relating  to 
nuisances  does  not  always  make  a  sharp  distinction  between 
that  which  is  oifensive  and  that  which  is  unwholesome.  The 
two  terms  are  commonly  coupled  in  indictments  and  others  of 
like  import,  such  as  noxious,  nauseous,  etc.,  added.  Unwhole- 


OFFEXSITEXESS. 


159 


in  that  ground  be  regarded  as  detrimental  to  health,^''    Proof 
>f  danger  to  hoaltli  may  be  required  where  statiitnry  authority 
c€>nfiutHl  to  ^larding  again.'it  such  danger,^ ^  but  boards  of 
beiLltli  are  frequently  given  authority  over  offensive  eonditiona 
pn  fjeiieral,  and  the  common  law  idea  of  a  nnisanee  is  satisfied 
by  m**re  oiTensiveness.*^ 
Where  the  offensive   eonditioo  affects  the  community   at 
urge,  or  a  portion  of  it,  it  becomes  indictable  as  a  common  or 
nubile  nuisance  and  may  be  abated  as  auchJ'    The  offense  of 
public  nuisance  is  recognised  in  our  criminal  codes,  and  tbt^ 
^pi^iiiTal  law  in  not  necessarily  superseded  by  special  statnti^s 
iealiog  with  eertain  aspects  of  dangerous  induBtries  and  regu- 
it'mg  them.*^    It  is  no  defense  to  the  charge  of  a  nuisance 
Jmt  the  offensive  industry  is  usefnl^  or  conducted  with  ^nmt 
^are,^^  or  that  it  is  located  in  a  convenient  or  apjiropriate  place, 
>r  that  it  was  established  when  the  neighborhood  was  unset- 
led,  and    that    the    complaining    public  '"has  come  to  the 
imiittQee*"^ 
The  status   of  established   industries  will  be   diseuBsed   in 
>nnection  with  the  subject  of  vested  rights,^® 

5 177.  Municipal  power  over  offensive  eatabUBhments*— 
The  public  comfort  being  thus  placed  under  the  strong  protec- 
^on  of  tlio  criminal  law,  positive  police  regulations  are  gener- 
illy  left  to  local  legislation.  Municipal  charters  frequently 
rive  pfiwer  to  prohibit  noxioiLS  establishments  in  cities  alto- 
?ther,  or  to  direct  their  location  or  to  regulate  them. 
In  Massaehusetts  Ibf*  law  allows  boards  of  health  to  forbid 
l^^offensive  trades  within  the  limits  of  a  town,  or  particular  por- 
^Kiuns  tbereofi  or  to  assign  places  for  their  exercise^  and  such 
^H||tifittienta  may  be  revoked.^^     Provision  is  aho  made  for 
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revocation  by  judicial  proceedings  where  upon  complaint  it  is 
found  that  the  place  so  assigned  has  become  a  nuisance.^*^  The 
order  of  prohibition  of  the  board  of  health  is  subject  to  appeal 
to  the  Superior  Court  for  a  jury.2<*  The  consent  of  municipal 
or  local  authorities  is  necessary  to  the  erection  of  slaughtering 
or  rendering  establishments,  or  noxious  or  oflfensive  trades  or 
occupations.27    Licenses  run  for  only  one  year.^^ 

Like  other  municipal  powers,  that  over  nuisances  must  be 
reasonably  exercised,  and  courts  have  frequently  annulled  op- 
pressive ordinances.  In  Missouri  an  ordinance  of  the  City  of 
St.  Louis  declaring  the  emission,  for  however  brief  a  period 
and  however  unavoidable,  of  dense  smoke,  to  be  a  nuisance, 
was  held  to  be  unreasonable  and  void,^®  but  similar  smoke  or- 
dinances have  been  upheld  in  Illinois,  Michigan,  and  Minne- 
sota.3o  In  Moses  v.  United  States^i  the  prohibition  was 
declared  by  an  act  of  Congress,  and  the  defendant  was  not  al- 
lowed to  prove  that  he  had  used  the  best  known  smoke  consum- 
ing appliances,  the  court  holding  that  Congress  may  have 
contemplated  the  use  of  smokeless  fuel.  In  many  parts  of  the 
country,  the  requirement,  whether  municipal  or  statutory,  to 
use  smokeless  fuel,  would  be  plainly  unreasonable. 

§  178.  Reasonableness  of  standards.— The  oifensiveness  must 
as  a  rule  consist  in  actual  physical  discomfort,  or  in  a  viola- 
tion of  the  sense  of  decency;  mere  undesirableness  by  reason 
of  social  or  other  prejudices  is  not  sufficient,  not  even  if  it 
leads  to  a  depreciation  of  property.^-  Thus  a  cemetery  cannot 
without  aggravating  circumstances  be  declared  a  nuisance.*^ 
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It  13  e^rtsiD,  moreover,  that  in  defining  niiisanees  no  Btand- 
artlii  may  be  establishetl  which  discriininnte  aguinst  the  poor. 
Tbe  City  of  Bay  St.  Louia  iu  Mississippi,  miinh  frecpionted  as  a 
stftaide  resort,  desired  to  protect  the  owners  of  residcDeea 
fronting  on  a  shell  road  whit^h  was  separated  from  the  sea  by 
a  narrow  strip  of  land,  againfit  cheap  structures  on  that  strip, 
lender  special  statutory  authority  an  ordinance  was  then* fore 
enacted  forbidding  the  erection  of  shanties,  etc,,  which  would 
obiitmet  the  view  of  the  sea,  and  intercept  the  sea  breezes. 
The  statute  and  the  ordinance  described  these  erections  as 
nutflaiieea ;  but  it  was  hetd  that  the  prohibition  of  a  use  of 
property  adapted  to  the  needs  of  the  poorer  classes  was  an 
nnconstitntional  taking"  of  property .^^ 

§  179.  Assignment  to  speci^ad  districts*'^*— The  assiErnment 
of  noxious  establishments  to  designated  limits  is  closely  re- 
lated to  their  exclusion  from  spec i tied  districts,  and  would  be 
deri7«Kl  from  the  power  to  regulate  and  direct  their  location* 
It  is,  however,  not  the  practice  to  exercise  the  power  in  this 
form ;  the  closest  approximation  to  it  is  found  in  excluding 

em  from  all  parts  of  the  city  excepting:  some  particular 
on.  This  may  leave  their  status  in  that  portion  to  the 
mon  law*  In  the  most  notable  case  bearing  upon  this 
subject,^*  an  ordinance  of  the  City  of  New  Orleans  prohibited 
lewd  women  from  living  anywhere  without  the  limits  of  two 
particularly  described  districts,  but  added  that  this  should  not 
be  held  to  authorise  such  a  woman  to  live  in  any  portion  of 
the  city.  The  Supreme  Court,  however,  in  upholding  the  ordi- 
iliance  as  not  violating  any  federal  right  broadly  sanctions  this 

itid  of  discrimination:  *'The  power  to  prescribe  a  limitation 
earries  with  it  the  power  to  discriminate  against  one  citizen 
in  favor  of  another.  Some  must  suflfer  by  the  establish- 
t  of  any  territorial  boundaries/'     **lf  the  power  to  pre- 

ribe  territorial  limits  exists,  the  courts  cannot  say  that  the 
limits  fthall  be  other  than  those  the  legislative  body  prescribes* 
If  tbefie  limits  hurt  the  present  plaintiffs  in  error,  other  limits 
would  hurt  others.  But  clearly  the  inquiry  as  to  the  reason* 
Ablrnrsj9  or  propriety  of  the  limits  is  a  matter  for  legislative 
eoiwideration,  and  cannot  become  the  basis  of  judicial  action* 


r.   Bay   St.  Lotib,   M 
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The  ordinance  is  an  attempt  to  protect  a  part  of  the  citizens 
from  the  unpleasant  consequences  of  such  neighbors.  Because 
the  leg^islative  body  is  unable  to  protect  all,  must  it  be  denied 
the  power  to  protect  any?''3T 

This  statement  will  hardly  command  general  assent,  and  not 
being  called  for  by  the  circumstances  of  the  case,  need  not 
be  accepted  as  authoritative.  It  is  sufficient  that  in  the  case 
before  the  court  the  o\vners  in  the  district  were  not  deprived 
of  any  remedy  civil  or  criminal  which  they  had  before;  and 
the  ordinance  expressly  disclaimed  being  a  license.  On  general 
principles  an  ordinance  must  not  be  partial  or  oppressive,  and 
it  is  difficult  to  imagine  greater  possibilities  of  partiality  and 
oppressiveness  than  in  the  exercise  of  an  uncontrolled  power 
to  determine  districts  for  noxious  establishments.  Moreover 
it  is  well  established  that  a  nuisance  cannot  be  legalised  which 
is  a  violation  of  a  private  right  except  through  the  power  of 
eminent  domain.'*^  An  ordinance  withdrawing  merely  the 
liability  to  prosecution,  might  be  legally  and  practically  un- 
objectionable.*^^ So  far  as  private  rights  are  concerned,  it 
would  leave  owners  to  their  remedy  by  damages  and  injunc- 
tion, if  injury  could  be  shown ;  but  in  the  case  of  the  selection 
of  a  district  aln^ady  given  over  to  offensive  establishments 
there  would  as  a  rule  be  no  ground  for  private  complaint,  an 
injunction  could  be  refused,^"  and  the  damages  would  be  nom- 
inal. An  ordinance  assigning  limits  might  thus  practically 
accomplish  its  purpose  without  injustice  or  violation  of  legal 
rights. 

irNSTOHTLINESS.     §§  180-183. 
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Tho  ease  of  Attorney  General  v.  Williams**  deak  with  this 
qtii^stion.  althou4!:li  not  directly  from  the  point  of  view  of  tli*? 
fioliee  powoi\  An  act  of  Massac lui setts  of  1898  limiled  build- 
ing in  the  neighborhood  of  Copley  Square,  Boston,  to  a  certain 
height,  (iroAdding  at  the  same  time  for  the  payment  of  eom- 
peniiation  to  those  property  owners  who  should  suffer  by  the 
UmitiitiDn.  The  aet  was  upheld  as  an  exercise  of  the  power  of 
«'minent  domain,  an*l  tlic  principal  t[uestion  ilismissed  by  the 
court  was  whether  the  use  could  be  reirarded  as  publie.  **It  is 
iir^ued  tiy  the  defendants  thttt  the  legislature  in  pfissing  the 
utattUe  was  seeking  to  preserve  the  arehitectiiral  s}'Tiimetry  of 
Copley  Sijuare.  If  this  is  a  faet,  and  if  the  statute  is  merely  for 
the  benefit  of  iiidivithial  property  owners,  the  purpose  does  not 
justify  the  takinjr  of  a  riprht  in  land  agrainst  the  will  of  the 
owner  Rut  if  tlie  le<ris!aturc  for  the  benefit  of  the  publie  was 
fu?ekin^  to  pronx^te  the  heanty  und  attract iveness  of  a  public 
park  in  the  capital  of  the  conimofi wealth,  and  to  prevent  iin- 
reasonable  encroachments  upon  the  li^ht  and  air  which  it  had 
fireviously  received,  wh^  cannot  «ay  that  the  law-making  power 
ght  not  determine  that  this  was  a  matter  of  such  public 
re*«t  as  to  call  for  an  expenditure  of  public  money,  and 
Justify  the  taking  f*f  private  property/*  The  court,  how- 
Ter,  also  suggests  another  theory  for  the  exercise  of  such  a 
r,  '*In  view  of  the  kind  of  buildings  erected  on  the  streets 
t  Copley  IJ^quarc.  and  the  use  to  w*hieh  some  of  these  build- 
put,  it  wotild  be  hard  to  say  that  this  statute  might 
ve  been  passed  in  the  exercise  of  the  police  power,  as 
ther  statutes  regulating  the  erection  of  buildings  in  cities  are 
t»ominonly  passed.** 

A  later  statute  f>f  .Massaehuselts^^  limited  the  height  of 
httilding^  on  a  small  tract  west  of  the  State  House  to  70  feet 
and  allowed  petitions  for  the  asseijsment  of  damages  in  so 
far  as  the  act  or  proi^cedings  to  enforce  it  might  deprive  the 
titioners  of  rights  existing  under  the  constitution.  It  was 
ontended  on  the  part  of  the  commonwealth  that  the  aet  was 
im*  of  tht-  police  power,  and  in  so  far  as  the  limitation 
onable  no  rights  luid'^r  the  constitution  were  impaired* 
The  cottrl  however  held  that  without  express  statutory  pro- 


JH174    Maaiu   476,   55   N.   E.   77, 
I;  WilUump  r*  Farketp  188  V*  a 
1003, 
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vision  to  that  effect  it  could  not  be  assumed  to  have  been  the 
legislative  will  and  judgment  that  property  rights  should  be 
restricted  without  compensation.  **The  objection  to  the  in- 
terpretation is  that  it  supposes  the  legislature  without  clear 
words  to  have  used  the  police  power  in  one  of  its  extreme  man- 
ifestations for  a  purpose  which  although  conceded  to  be  public 
is  a  purpose  which  may  be  described  as  a  luxury  rather  than 
necessity.  •  •  •  So  that  to  sustain  the  restriction  to  its 
whole  extent  under  the  police  power  would  be  a  startling  ad- 
vance upon  anything  heretofore  done."**  This  decision  shows 
after  all  considerable  hesitation  and  doubt  as  to  whether  the 
police  power  can  be  validly  exercised  without  compensation 
for  mere  aesthetic  interests.*^ 

§  181.  Building  regulations  not  for  purely  aesthetic  pur- 
poses.—General  municipal  building  regulations  in  this  country 
are  enacted  exclusively  in  the  interest  of  health  or  safety.  An 
ordinance  of  the  City  of  Baltimore  providing  for  the  refusal 
of  building  permits  unless  the  size,  general  character  and  ap- 
pearance of  the  building  or  buildings  to  be  erected  will  conform 
to  the  general  character  of  the  buildings  previously  erected 
in  the  same  locality,  and  will  not  in  any  way  tend  to  depreciate 
the  value  of  surrounding  improved  and  unimproved  property, 
was  held  void  as  not  authorised  by  the  city's  charter  powers, 
the  .court  leaving  the  question  open  whether  such  power  can 
be  conferred  upon  a  city  at  all.*®  In  America  buildings  have 
never  been  controlled  by  law  with  a  view  to  securing  beauty 
or  symmetry,  whereas  such  regulations  are  not  unknown  in 
European  cities.    It  may  be  conceded  that  the  restrictions  im- 
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Tbe  purpose  of  making  a  parkway  attractive  tloi^s  not  justify 

Ii  ri*i|iiin*nK*iit  that  ouTiern  place  their  houses  forty  feet  haf*k 
pf  the  liue  of  the  boulevard/**  nor  the  prohibititm  of  huiiineBJ^ 
ivoe-atiotiH  ou  property  fronting  thereon,*^  Such  rt*quin*meiit 
knd  prohihjtion  might  he  sustained  upon  payment  of  eonipeUBa- 
tion^  for  space  and  tpiiet  rnay  be  reg-arded  as  auxiliary  to  the 
lamtary  purposes  of  a  park  system  which  justify  the  exer«i«e 
of  Uie  power  of  eminent  doniaiiL  But  if  the  purpose  were 
pertly  aesthetie,  the  impairment  of  property  ri^dits,  everi^upoii 
iTrTiietit  of  compensation,  would  not  pass  unchallenged.  The 
^jty  of  Bridp'iiort  in  Coiiueetieut  iiU*'uipte<!  to  prohibit  thi' 
brection  of  buildingB  on  either  side  of  a  uew  bridge,  that  might 
ir  the  mghilineiss  of  the  structure.  The  purpose  wuh  proposed 
be  aecomplinhed  by  the  establishment  of  harbor  tines,  with- 
[>ut  payment  of  eompeiisatioD»  a  measure  which  the  su[»reme 
wiurt  of  the  state  held  to  be  both  in  violation  of  vested  rights 
ind  in  contravention  of  thn  ftity  eharter.  The  court,  however, 
Tialiio  took  oceasioii  to  eoudenin  the  purpose  as  one  **  which  no 
one  would  claim  to  be  a  public  one  within  the  meaning  of  the 
constitution/ '^^'  The  point  received  no  further  diseussion,  and, 
ag  will  be  notedj  it  was  not  essential  to  the  decision  of  the 
esse.  It  is  therefore  not  necessary  to  accept  this  view  as  final 
^hud  eonclusive.^^* 

^P  il83«  Ui^ightly  advertisementi.— Municipal  ordinances 
againiit  hill  btmrds  usvfl  for  ud vi^rtising  purposes,  are  usually 
phieed  on  grounds  of  pnHlic  safety,  aod  are  therefore  restricted 
to  hoardji  exeeeding  a  certain  height  and  placed  within  a  cer- 
iatit  dintance  from  the  sidewalk.     Whether  they  are  upheld 


^7  Ht.  LciaiB  t.  Hill,  im  Mo.  527. 
♦•8l  Umm  v.  Dorr,  Ufi  M*x  466, 

ri7S,  1891. 

FPnjawiin  CiHle  (l»  S  |  66) 
provide*  thttt  no  but  Mi  m^  ftlmtl  bo 
^^rc^rttd  or  idt«rcd  eti  n^  to  projudict* 
^Br  ndamg^r  the  (lubbc  nr  $«>  hs  to 
^^■Mgnff^  eiticB  ilikI  public  ptticos. 
^Bfrliffn*  m  titiiMing  pemiit  wsm  refuMid 
^^In  ordffr  t©  tmvv  the  vit^w  of  ii  public 
HMSBitiiMiit      fmni     obntriu'tion^     tho 


hokl  liable  tn  make  voinpoiiBaticiDi 
ijmperiiil  C'onrt  Jbtu  0,  l*i82,  Gni- 
t'hot,  Vol  t:6j  p.  !*35.)  R^g^ilaeiuuft 
luti^nilcHi  111  mjiinUiin  th«  suburbttii 
chtinicter  ijf  eprtiiiw  IncaOticfi  Imv© 
1m?ou  upheld  in  PruHxia,  in  the  ab- 
senct*  of  tttntute,  as  annitajy  meas^ 
»f«a  within  tlie  jtiriwiiction  of  Ib^ 
police  {Liithnrities,  (Ktinsptx  Obcr- 
verwaltiitig»|];mcht  IV.,  1,  p,  H8H, 
Detnsi  on  of  J  tin,  13,  18940  T"  other 
Gr^rmati  stiites  thej  atc  Authonzrsl 
by  law. 
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as  safety  measures/  or  held  to  be  imreasoriable  and  void  as 
nat  bein^  called  for  by  any  real  daiiir<*r,-  they  do  not  elmm 
to  restrain  on  the  ground  of  uusightliness,  and  no  attempt 
has  been  made  to  deal  with  unsightly  advertisements  placiKl 
on  houses  or  on  eonspieiioiis  natural  olrjet'ts  or  monnmentH.^ 
It  is  generally  assumed  that  the  prohibition  of  unsiicrhtly 
advertisemeuta  (provided  they  are  not  indecent),  is  entirtjly 
beyond  the  poliee  powi^r,  and  an  iincoustitutional  interference 
with  the  rii^ht^  of  property.  Probably,  howoven  this  is  not 
true.  It  is  conceded  that  the  police  power  is  adequat4*  to  re- 
strain oifensive  noinea  and  odors-  A  similar  protection  to  the 
eye,  it  is  conceived,  would  not  establish  a  new  principle,  but 
carry  a  recognised  principle  to  further  applications.  In  the 
matter  of  offensiveness,  the  line  between  a  constitutional  and  i 
an  unconstitutional  exercise  of  the  police  power  mtist  neceass- 
fily  be  determined  by  diftV'rences  of  degree.'*  It  is  true  that 
upfHness  is  not  im  offensive  as  noise  or  stench.  But  on  the  othiT 
hand  offensive  manufactures  are  ttsefnl,  and  the  offense  uu in- 
tentional and  inevitable,  whereas  in  the  ease  of  an  advertise- 
ment the  owner  claims  the  ri^^ht  to  obtrude  upon  the  public 
an  offensive  sight  which  they  do  not  want,  and  which  but  for 
this  undesired  obtrusion  woiUd  not  be  of  the  slightest  value 
to  him,^  I 


I  Rochester  t.  Weat,  164  N.  Y.  510, 
66  N*  E.  673. 

a  Crawford  ?.  Topekiij  SI  Kan. 
756,  20  L.  R.  A.  992, 

» In  Gt^mijiiiy  a  police  ordhiantre 
against  covering  roofs  with  adver^ 
ttacmcTtts  wiLS  susttiined  on  tht^ 
grouTtd  tbal  »iich  adyertlsemeDtB,  by 
imwBmg  people  to  stop,  disturtt  trnt- 

•  Bixieout  Y.  Kdox,  14S  Mast,  36S. 

» However^  even  if  th^  powor  to 
r«B|rain  tinsightl^  signs  be  conceded, 
tbf^  manner  of  itA  t^icrc-iso  would  givo 
rifto  to  i^oostitiitiouat  iliOt  nil  tics.  A 
Pniaitiiin  »tattik*  of  it*0^  provides 
tbiit  tilt*  conipi*t*'fit  police  duUioriUwi 
fdmll  have  powrr,  tn  order  to  prevtiot 
tilt*  *lisfi^iiremniit  <>f  ptareft  di»tiii' 
guiijhed  in  point  of  wunerj,  to  nmko 


rogulntions    forbidding    cnit«td«    of 
f'ities  Hod  vilJageei  adTertlditg  sigM  i 
or    other    inscriptiona    ;i[jd    picttiifi| 
which  mar  the  landseape,     Uadcr  our 
governmentol    system    these    reij^alfl 
tions  woultl  have  to  pn^reod  from  tlm 
legislative  aotliority  of  cltbcf  utatfl 
or  locality,     8ufh  rcgiilationft  w^tiii! 
Iiave  to  rlcHne  what  ii^ns  ar«  pro* 
hibitc^dt  itnd  some  teat  noutd  hurc  ff< 
l>*>  diwovered  hy  which  to  disnimi* 
onto  that  which  b  merely  tinaf«thelicl 
from  ihftt  which  m  so  offensivii?  as  tit] 
fall  utiiler  tht*  police  power,  mac**  thoj 
prohibition   of  all   advoriifiing   »gtiA 
wouhl  L»e  out  of  Hit*  quiMtion*     Uudrr 
the  principle  of  equality,   moreotrcrJ 
H  ti»o  of  property  t*onc?edeil  to  imrj 
person   contd   not  be  d^tiit>>d   to  «»•[ 
t>llier  ultapfy  t^oaoae  ht»  live*- 
tttf  ructivr    sorr^iuuding*;     . 
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S 183*  Flag  tej^latioiL'- After  the  Spanish  war.  diirini^ 
which  some  popular  feeling  had  been  aroused  hy  the  indiscrim- 
iiute  xiS4?  of  the  national  flnjr  fur  eommereiiil  purposes^,  which 
was  belie%*ed  to  cheapen  and  degrade  it,  a  number  of  the  states 
enacted  laws  restraining  such  use.  In  Illinois,  an  aet  of  April 
1^  1899,  made  it  unlawful  to  use  or  display  the  national  flag 
embleiii  or  any  likeness  of  it,  for  advertising  purposes;  the 
not  to  affect  exhibitiona  of  art,  or  to  raitriet  ia  any  way 
U3r  r>f  the  flag  for  patriotic  purposes.  This  aft  was  ihv 
ireii  luieoustitutional  hy  the  Supreme  Court  of  Illinois/'  The 
?isian  was  hased  on  three  different  grounds.  The  act  was 
pld  to  he  unduly  diserituinatintf  and  partial  in  its  character, 
Jn  Ibal  it  exempted  from  its  operation  the  use  of  the  Hag  for 
Khibitions  of  art.  **The  legislature  J^learly  has  no  power  to 
^tny  to  plaintiff  in  error  the  right  to  use  the  national  flag  to  ad- 
Brti.'^e  his  business,  or,  in  other  words,  to  deny  to  all  persons  fol- 
Bwiiig  particular  occupations  the  right  to  use  the  national  flag, 
and  at  the  same  time  to  permit  artists  or  art  exhibitors  to  use 
Jht  aame/'  This  point  does  not  however  seem  to  be  very 
fpongly  relied  upon,  and  a  fuller  consideration  might  have 
^Dnrinced  the  court  that  the  exception  in  favor  of  art  was  well 
^ntiRM  by  the  nature  and  purpose  of  the  statute.  The  court 
argnea  in  the  second  place,  that  since  the  state  of  Illinois  had 

ti'er  adopti*d  a  flag  emblematic  of  its  sovereignty,  and  the  flag 
the  flag  of  the  United  States  as  a  sovereignty,  the  right  to 
Etae  it  would  seem  to  be  a  privilege  of  a  citizen  of  the  United 
lies,  subject  to  restraint  only  hy   act  of  Congress,     The 
iint  thus  made  is  a  novel  one,  and  capable  of  final  adjudiea- 
ID  only  by  the  Supreme  Court  of  the  Ignited  States.     The 
irt,  however*  also  holds  that  apart  from  the  other  objections, 
^i*  net  Is  invalid,  as  not  being  within  the  police  power  of  the 
ite.    We  must  therefore  assame  that  the  decision  would  have 
^n  tht*  Mame,  if  the  flag  had  h**en  that  of  Illinois,  and  no  dis- 
iniination  had  been  made  in  the  prohibition.    This  view  seen  is 
be  bamnl  upon  an  unduly  narrow  eoneeptioii  of  the  scope 
r»f  the  police  power*     The  court  says  of  the  prohibited  use: 
Kit  inaj"  violate  the  ideas  which  some  people  have  of  sentiment 
^LfliJiHte^  hut  the  propriety  of  an  aet  eonsiilered  merely  from 

^HIP   tlifr     i>ir<mBivi!ixi!!^     oonsisU        '^  Kuburtmt  v. 
^HEfly  or  i»iitare)ir  iti  iU»  iiDpairmeTit     57  N*  £.  4L 
V  aataia]  bmoty. 
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the  standpoint  of  sentiment  and  taste,  may  be  a  matter  about 
which  men  of  equal  honesty  and  patriotism  may  differ."  The 
court  appears  to  ig^nore  the  difference  between  aesthetic  senti- 
ment with  which  the  state  has  no  concern  except  in  the  exercise 
of  its  proprietary  powers,  and  a  sentiment  which  the  com- 
munity has  a  legitimate  interest  in  having  honored  and  re- 
spected. If  by  a  reasonable  regulation  the  state  can  prevent 
the  flag  from  being  cheapened  and  degraded,  such  regulation 
would  seem  to  be  within  the  scope  of  the  police  power,  as  a 
measure  for  the  protection  of  the  public  sense  of  what  is  fit 
and  decentJ  If  it  is  a  legitimate  consideration  against  the 
validity  of  a  statute  that  men  of  equal  honesty  and  patriotism 
may  differ  about  it,  but  few  statutes  could  be  regarded  as  con- 
stitutional. 

SUNDAY  REST.     §§  184-186. 

§  184.  Legislation.— The  protection  of  Sunday  as  a  day  of 
rest  has  a  clear  relation  to  public  order  and  comfort.  It  is 
probable  that  at  common  law  only  conduct  creating  a  public 
nuisance  was  punishable.^  A  number  of  statutes  were  enacted 
in  p]ngland  since  the  middle  of  the  fifteenth  century  restrict- 
ing business  or  pleasure  on  Sunday,  and  the  act  of  29  Charles 
II  prohibited  all  worldly  business,  labor  or  work  of  one's 
ordinary  calling,  works  of  necessity  or  charity  only  excepted. 
This  statute  has  become  the  foundation  of  Sunday  legislation 
in  many  American  states.  So  in  Massachusetts  it  is  forbidden 
to  keep  open  any  shop,  warehouse  or  workhouse,  to  do  any 
manner  of  labor,  business  or  work  except  works  of  necessity 
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rlier  of  Btates.*'     Some  states  forbid  only  the  keeping  open  of 
shop^,  stores  and  places  of  busitiess,^-  or  only  public  amuse- 

I  merits  J  ^  Colorado  and  Illinoig  forbid  the  disturbing  of 
the  peace  and  good  order  of  society  by  labor  or  aiuuaement, 
pud  New  Hampshire  likewise  forbids  only  work  to  the  disturb- 
price  <if  others,  California,  Idaho  and  Arizona  have  no  Sunday 
legislation. 
§  188.  Protection  of  customary  quiet*— It  is  well  established 
thai  the  character  of  8  mid  ay  legiHlation  is  secular  and  not 
religious,  and  under  the  principle  of  separation  of  church  and 
state  it  could  not  be  other  wise. *^  The  enforced  abstention 
frr>ni  work  has  been  held  to  be  jiLstified  by  the  experience,  that 

P periods  of  rest  from  ordinary  pursuits  are  requisite  to  the 
moral  and  physical  well-being  of  the  people.^*  This  argument 
logieally  implies  a  recognition  of  the  legislative  power  <>ver 
periods  of  work  and  of  rest  in  general— a  power  which  many 
courts*  would  perhaps  be  unwilling  to  concede.^** 

When  we  look  however  upon  Sunday  rest  as  an  established 
^bocia]  institntion,  the  legislation  regarding  it  may  be  explained 
^mpon  a  different  principle.  It  may  then  be  looked  upon  as  a 
^kneftsure  for  the  protection  of  the  good  order  and  comfort  of 
^■Ute  community  established  and  recognised  by  common  eustom 
•  and  convention.  As  luider  natural  conditions  public  order  has 
^B  diffcr^^nt  meaning  in  the  night  time  and  in  the  day  tiraV,  so 
Bit  has  under  social  conventions  a  different  meaning  on  Sundays 
■^and  week<lays. 


u  Alahnma,  Arkaasaiif  DtBtriet  of 
(  Kansas,  Kcotuffky^,  Mia- 
MiHUoiirit  HbcHie  f  si  and,  T^jti- 
T«s»it    Virgiois    and    West 

13  Alahama,  LfOiiklanji,  Ort^goa^ 
(Twihini^on.  WyfimiDgr* 

ti  i  *«)lomdo,  Missifieippi^  Mon  titan., 
^'i*Tti«1iE«  Tnta«,   ntah  ami  WaaMng- 

t«Si«t«  V.  Oleana  Judge,  30  La. 
^fin.  12«;  Sfierht  v.  Comimntwentth, 

Pa.  m,  31:;. 

I  State  t.  pOTTtdl,  58  Ohio  St.  ai!4. 

la  mn   tmrly  Cati  forum  cose 

,  Ncirmaa^  9  ('%}.  502)  San- 


dfly laws  were  fa  eld  to  be  uaooastita- 
tional,  Thi^  deciiioti  was  Hubse- 
qtiently  overruled  (ejt  parte  Andrews, 
18  CaL  678),  but  in  1S83  the  Sunday 
legiaJatlon  of  CallforDia  was  re- 
pealed- 

)^  An  analogousi  exercise  of  power 
woulcl  eepeckiTIv  bv  found  ia  ifae  re^ 
quiretnent  of  rloHinjj  pJaces  of  buai' 
neM  at  and  after  a  stated  hour  of  tb-? 
eveaiog.  As  siieh  ri^quirementi  where 
t}iey  exitt  prot^eed  as  a  rule  from 
tnimicipul  iitithoHtieEi  and  not  from 
Ihi^  Iffgiftlatare,  their  validity  depends 
in  pnrt  also  npoti  the  L^xtent  of  dele^ 
gallon  of  power  to  tlie  tuiuiielpali^. 
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§  186.  Prohibition  of  business.-— The  question  tlien  arises 
how  far  the  enforcement  of  Sunday  rest,  as  a  measure  of  pro- 
tection of  customary  peace  and  quiet,  may  go.  The  common 
law  was  adequate  to  deal  with  disturbances  which  amounted 
to  nuisances,  and  the  laws  of  Illinois  and  Colorado  remain 
within  the  like  narrow  compass.  Noisy  trades  and  amusements 
would  fall  especially  under  the  ban  of  these  laws.  The  pro- 
hibition of  keeping  open  8t9res  and  shops,  and  places  of  public 
amusement  goes  one  step  further,  but  may  also  be  justified 
as  removing  a  constant  invitation  and  temptation  to  the  public 
to  be  drawn  into  the  common  traffic  and  activities  of  work 
days. 

The  prohibition  of  avocations  and  business  not  soliciting  pub- 
lic patronage  can  be  justified  only  by  the  consideration  that 
the  prevention  of  competition  is  necessary  to  secure  cessation 
of  work  to  those  desiring  to  rest,  that  such  cessation  cannot  be 
maintained  unless  it  is  uniform.*^  The  argument  applies  with 
special  strength  to  the  protection  of  employees.  Where  the 
business  does  not  require  the  services  of  others,  its  prohibition 
must  be  regarded  as  an  extreme  measure.  It  is  hardly  enforce- 
able with  regard  to  purely  private  and  individual  labor,  but  the 
state  can  and  does  withhold  remedies  upon  contracts  entered 
into  on  Sunday.*®  As  in  doing  so  it  does  not  exercise  any 
compulsion,  this  policy  is  perhaps  not  open  to  constitutional 
objection,  but  it  can  accomplish  its  purpose  only  by  encourag- 
ing breach  of  faith  and  gross  injustice.  The  prohibition  of 
private  recreation  by  games  or  other  amusements  not  disturb- 
ing  the  public  is  not  only  practically  heyniKJ  the  powtn^  nf  t\u' 
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lative  control.*®  Sunday  laws  should  certainly  wherever  pos- 
sible be  so  construed  as  not  to  affect  any  pursuit  which  is 
neither  competitive  nor  carried  on  in  public.^ 

1*  People  ▼.  Moses,  65  Hun.  161.  »>  People  v.  Dennin,  35  Hun  327; 

Bucker  v.  People,  67  Miss.  328. 


CHAPTER  VII. 
PUBUO  MOSALS. 

§  187.  In  general.— The  exercise  of  the  police  power  for 
the  protection  of  public  morals  proceeds  upon  a  number  of 
grounds:  that  vice  is  intrinsically  evil  and  has  no  right  to 
existence  or  toleration ;  that  it  impairs  the  strength  of  the  com- 
munity ;  that  its  practice  is  of  evil  example  and  tends  to  corrupt 
others;  and  that  its  manifestation  is  offensive  to  the  public 
and  violates  the  implied  conditions  of  community  life  whereby 
each  is  bound  not  to  outrage  in  an  offensive  manner  prevailing 
public  sentiment.  These  grounds  are  less  urgent  than  those 
underlying  the  measures  for  the  protection  of  the  physical  wel- 
fare of  the  community,  and  the  exercise  of  the  police  i)ower  in 
this  direction  means  a  greater  assertion  of  governmental  au- 
thority than  the  protection  of  peace,  safety  and  order.  The 
interference  of  the  state  is  made  more  plausible  and  acceptable 
by  taking  the  view  that  acts  and  conditions  which  primarily 
violate  only  moralitj%  are  apt,  in  their  more  remote  and  indirect 
consequences,  to  produce  physical  disorder  and  crime,  and 
thus  to  endanger  the  public  safety. 

The  practices  with  which  legislation  is  chiefly  concerned  are: 
gambling,  drink,  and  sexual  immorality.  Brutality  is  legis- 
lated against  to  some  extent.  The  subject  of  public  amusements 
is  closely  connected  with  public  morals  in  its  various  aspects. 
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A.     OAMBLIKa. 

Justification  of  exercise  of  police  power.— Tin*  evils 
of  tramblii]^  Jit^  j^artly  in  the  pof^sibility  mI'  inipovi*riHhiiient 
thniugh  wasteftil  iin<l  tujprofitahle  t^xijendiltin*,  partly  in  the 
(letnoralising  effect  of  gain  made  without  eiTnrt,  and  in  the 
hahit.  whieh  it  fi  inters,  of  reldnjj  upon  ell  a  nee  iusteafl  of  upon 
labor  for  acquiring  wealth.  Its  great  attraetiveness  maken 
the  e%'il  a  matter  of  puhlie  eoneern.  The  constitutionality  of 
measures  agaiBKt  gambliug  in  as  a  matter  of  principle  not  qiies- 
»if)n**d;  yet  those  who  assert  that  all  formi  of  paternalism 
are  contrary  to  Amencau  constitutional  liberty  must  admit 
that  aiiti-giimbling  legisbition  m  paterual  legislation,  protecting 
the  individual  from  temptation  and  restraining  him  from  acts^ 
which,  while  hurtful  to  him,  are  nut  immediately  offensive  to 
4ithera,  and  while  of  evil  example,  ilo  not  in  any  way  aifect 
miiy  one  elsc*s  liberty  of  action, 

$  189.  Games  for  pastime  and  recreation.— The  uKual  objec* 
Iicni8  to  gamblini^  have  hardly  any  ap|dieation  where  the  oh- 
jeet  tft  not  gain,  hut  recreation  and  pastime,  and  where  there 
an?  no  %*aluable  stakes.  It  has  heeri  said  that  such  playing  is 
nol  giiiniiig  at  all  in  the  legal  sense  of  the  term,-  American 
atatntea  invariably  apeak  of  gaming  or  playing  for  money  or 
other  pro|Jcrty  or  v^iluablt^  ihingw,  and  do  not  concern  them- 
is^-'lves  with  gamine'  Uiv  nn-re  pastime/' 
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J  190*     Legislation,— At  common  law,  the  mere  playing  of 

a  ^iime  of  chance,  of  whatever  kind,  was  not  regarded  m  an 

\  offense,*    The  playing  of  servants  and  artificers  was  restricted 

by  Htat  3^J  H*  VI IT,  ch,  9.    Deceitful  gaming,  which  is  a  species 

of  fraud  rather  than  of  gambling,  was  punished  by  stat,  16 


cal  ift  iU  IpgUUtJTe  metisufei^  which  tWrrforc,    full   of   interest    nnd    in- 

T^TmsLtn  il«i*f  Jetl**rH,  wbilfT  a  govern*  strui'iluD, 

mtjit  orcijjitomed  to  a  atriL-t  entoiw         -  Re^r.  v,  Aihton,  1  E.  &  B.  2M. 

nimit  of  fK»tM'**  Ihw«  will  uiid<*rfake  to         '  Except   Ui  rein tK^ct ion   with   Siin* 

,  il**n.l    with    immuraljly    hy    uieuutiM^s  *bty    k*giiiLationt    Mass,    Rov.     Lii>w»s 

l*?uJ(ng  !♦*  r**;:iilrtfc  niu]  iWmlutnh  jt,  rU,  *IH,  |  2, 
[  ft«n«|fnUiiog  the  ittipoflsihHity  of  tola!         «  Jenks  v.  Turpi »,  13  tj.  B,  I),  505, 

i  «a()|in9Miioii.      Fi>rmisn   If^MtVum   iti  ll^Si^ 
I  tW«    ppfefife    f)f    iBtt^riittl    [iolie«    k, 
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Car.  II.  ch.  7,  which  also  subjected  the  winner  of  more  than 
£100  at  one  sitting  to  an  action  of  recovery  and  forfeiture.  The 
latter  policy  was  extended  to  winnings  exceeding  £10  by  stat. 
9  Anne  ch.  14,  and  the  same  statute  made  provision  for  requir- 
ing persons  supporting  themselves  by  gambling  to  find  sureties 
for  their  good  behavior.  A  number  of  specified  games  of  haz- 
ard were  forbidden  by  statutes  of  George  11.*^  The  statute  of 
8  and  9  Vict.  ch.  109  makes  all  wagering  contracts  void. 

The  rule  that  all  wagering  and  gambling  contracts  are  void 
has  been  established  by  statute  in  most  American  states.®  Pol- 
lowing  the  statute  of  Anne,  winnings  exceeding  a  specified 
amount  at  one  sitting,  sometimes  winnings  irrespective  of 
amount,  are  made  recoverable  by  the  loser,  in  some  states 
with  an  additional  forfeiture.  The  odious  provision  of  the 
English  statute^  allowing  a  treble  recovery  by  any  informer  if 
the  loser  does  not  bring  action,  has  been  adopted  in  a  number 
of  states.®  Not  uncommonly,  moreover,  recovery  of  losses  is 
also  allowed  against  the  owner,  tenant  or  occupant  of  the 
premises,  who  knowingly  allows  them  to  be  used  for  gambling, 
even  in  favor  of  the  informer.®  A  public  prosecution  of  per- 
sons who  play  for  money  without  aggravating  circumstances  is 
allowed  in  Illinois,^ '^  but  not  in  Massachusetts  or  New  York.^^ 
Texas  prohibits  the  playing  at  a  game  of  cards  at  any  place  but 
a  private  residence  occupied  by  a  family.' ^ 

§191.  Aggravating  circumstances.— The  following  aggra- 
vating conditions  in  connection  with  gambling  have  become  the 
subject  of  legislation: 
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dborderiy  persons,  and  under  most  criminal  codes  such  persons 

woultl  f;i!l  under  the  defliiition  of  va^ranls  and  vagabonds,  or 

would  be  guilty  of  cnniiiial  idleneHsJ"*     In  Indiana  and  Ken* 

tuek>\  being  a  common  gambler  is  made  a  specific  oflfense,**^ 

^B     (b)     OainblmK  in  public  places.— The  act  of  gambling,  if 

^■H^Miherwise  made  punishable,  may  be  prohibited  in  stated 

^PII^BL  tE^specially :  public  conveyances,  public  inns  or  taverns, 

H  or  places  where  liquor  is  licensed  to  be  sold,  buildings  devoted 

to  public  or  quasi*public  purposes,  and  at  or  near  places  where 

public  meetings  are  held.^** 

t(c)  Keeping  places  for  gambling.— The  law  especially  pro- 
vides against  those  who  make  a  profit  out  of  the  gamblin(< 
of  others,  since  tlieir  interest  is  to  encourage  the  practice,  and 
they  do  actually  encourage  it,  by  providing  special  facilities. 
It  is  characteristic  of  the  methods  of  the  police  power  that  it 
attacks  tlie  evil  at  a  stage  previous  to  its  actual  appearance, 
and  by  measures  directed  against  those  who  are  not  themselves 
nfTeete*]  by  its  in  fine  nee;  for  the  keeper  of  a  gambling  house 
nt*ed  not  to  be  a  gambler  himself^ ^  and  his  business  is  as  far  as 
his  own  profits  are  concerned  less  speculative  than  many  others. 
The  keeping  of  a  common  gaming  house  was  an  indictable 
'  nuisance  at  common  law^*  and  was  also  dealt  with  *^y  the  Star 
I'hamber,*'*  and  Ls  speeially  prohibited  by  the  statute  of  8  and  9 
Victoria  ch,  109.  On  the  continent  of  Europe  public  gambling 
hottites  were,  in  former  times,  often  kept  under  special  author* 
tty  in  watering  places;  in  Germany  they  have  all  bt*en  sup- 
prewed,  and  in  Belgium  legislation  for  the  same  purpose  was 

P4«tiacted  in  1901*  The  prineipality  of  Monaco  still  derives  its 
revenues  from  such  an  establishment.  American  statutes  gi^n- 
t*rally  forbid  the  keeping  ur  letting  of  rooms  or  other  places 

Pfor  the  purposes  of  gambling;  but  we  also  find  prohibited  the 
kipping,  for  gain  or  hire,  of  any  apparatus  commonly  used  for 
any  game  of  chance.    The  statutes  of  Illinois  and  Massachusetts 

Ieoutain  provisions  against  tavern  keepers  "or  other  persons'' 


t«8ee    |fi7*    mpm;    Mam.    Rev. 
Uir«,  clu  S12,  f  46,  cb.  214,  1  2. 


IT  But  ia  New  York  lie  U  deetgaat^ 
ed  as  a  copimon  gambler,  Petia^]  Code, 


t^Bowe    r.    State,    25    Ind.    415;     $344. 
VmtL     V.     Hopking,     3     Dana,     418,         *■  Jeuks   t,   Turpiu,    13   Q.   B,    I>, 


i«K.  Y,  Pr-iml  Code,  §336;  Ma«.     505. 


^  Brt.  tMW9,  f!h.  212,  f  31. 


i^HudsoD^B  Treatiftp,  p.  110* 
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keeping  such  apparatus  for  the  purpose  of  having  the  same 
used  for  gaming  for  money .^^ 

Recent  statutes  have  provided  in  many  cases  against  novel 
devices  for  gambling  as  e.  g.,  against  slot  machines  upon  which 
money  is  staked  or  hazarded.^i  These  do  not  establish  any 
new  principle. 

GAMES  OF  SKILL  AND  CONTESTS.     55  192-195. 

§  192.  Playing  for  money.— Games  of  skill,  in  addition  to 
serving  the  purpose  of  recreatioil  and  entertainment,  are  valu- 
able in  exercising  various  faculties,  and  hence  are  often 
treated  differently  from  games  of  chance.^*  The  statute  of 
George  II  forbidding  games  with  dice  excepted  backgammon, 
and  a  similar  exception  has  been  recognised  in  Alabama,*'  and 
sometimes  statutes  confine  their  provisions  to  games  of 
chance.2^  But  generally  measures  against  playing  for  money 
apply  to  games  of  skill,  such  as  chess,  billiards  and  bowling.^ 
A  question  may  then  arise  as  to  what  playing  for  money  is, 
and  there  is  a  conflict  of  authority  on  this  point,  where  the 
agreement  is  that  the  loser  is  to  pay  for  the  use  of  the  billiard 
table.  Among  others  the  courts  of  Massachusetts*®  and  Ohio^" 
hold  that  this  is  playing  for  money.  The  courts  of  New  York,** 
New  Jersey2o  and  Illinois^o  hold  that  it  is  not.  The  latter 
opinion  seems  to  be  in  accordance  with  the  spirit  of  the  law, 
which  can  serve  no  legitimate  object  in  discouraging  playing 
where  the  element  of  profit  does  not  enter  into  the  attraction  of 
the  game.    Upon  a  similar  principle  it  is  held  not  to  be  gaming 


§193 


GAMES  OF  SKI  LI 


177 


tion  offfiring  the  prize,  does  not  makt'  these  fees  stakes  put  up 

L,by  the  (•*>inp<*titorB  unless  the  prize  is  made  uji  *»ntirely  of 

ti5i*t*h  f(M%s.'**    TIm^  statute  of  8  and  9  Victoria  making  void  all 

rai^t^nng   contracts  expressly   excepts  subscriptions  to  cou* 

Irilnite  towards  a  prize  for  the  wiimer  of  any  game,  sporty 

[>aj)ti]iK*  or  exercise/"** 

§  193.    Billiard   tables  and  bowling  alleys.^Since  the  keep- 
3g,  far  hire»  of  gaming  apparatus^  is  only  prohibited  if  the 
is  intended  to  be  used  for  playing  for  money,  tht^re  is 
lUy  no  difference  made  between  games  of  chance  and  games 
[>f  akill.     The  statute  of  33  H.  TIIL  eh,  9  prohibited  the 
tecping  of  places  for  bowling,  but  this  was  repealed  by  8  and 
Victoria  eh.  109.     In  this  country  it  has  been  strongly  ques- 
ioned  whether  the  keeping  of  bowling  alleys  would  constitute 
'n  nniHauce  pvr  se  at  common  law.^*     A  New  York  statute  pro- 
hibiting billiard  tables  in  houses  kept  as  inns  or  taverns,^ 
though  re-printed  in  the  latest  revisions,  seems  to  have  fallen 
into  disuse. ^"^    In  Illinois,  while  the  power  of  cities  over  gaming 
and  gaming  houses  and  lotteries  is  simply  one  of  suppression, 
they  arc  authorised  to  license  and  regulate^  as  well  as  to  pro- 
libit  and   suppress,  billiard   tables  and   bowling  alleys.^*     A 
^ower  to  suppress  and  restrain  gaming  has  been  interpreted 
|to  authorise  the  licensing  of  billiard  tables.^*'     The  legislative 
IfMiwer  to  suppress  the  keeping  of  such  places  for  hire,  does  not 
mt  to  be  subject  to  doubt,*** 

f  19C    Hors6  races*— Horse  racing  has  become  the  subject 

of  iegislation  chiefly  on  account  of  the  fraudulent  and  gambling 

prmeiicffi  connected  with  it.    Kaeing,  in  itseLf^  is  tolerated  or 

^-If^galised  as  a  means  of  improving  the  breed  of  horses,  while 

^■9  race  ran  for  a  prize  or  premium  set  by  some  third  party 

■r. 


a^Iiurm  *.  WMte,  SI  N.  Y,  532; 
y^dlvf  V.  FlttBchiDg  Jockey  Club^  14 

i I  18  of  »et 

udtata  V.  Hall^  32  N.  J*  L.  158; 
€0ntra :  Tttnuer  t,  Albtoti,  5  Hktl 
121;  State  v.  Hainca,  3t)  Me.  65. 

a*1  Rirv.  mat.  661,  fi  6. 

M  Ptopte  v«  Forbes,  52  Hun  BD. 

«*aty  Act  V,  1,  No.  44,  45, 

m  B#  goell,  5S  ¥t.  207. 

13 


A»  State  V.  Nojrei^  SO  N,  H,  279; 
Stale  V,  Hall,  32  N,  X  L.  158;  Com, 
V.  Oodittg,  3  Mete.  130.  Otberwiso 
BM  to  ** keeping  billiard  tables/* 
whieb  woul*l  i Delude  priTate  owner- 
Bhip.  It  btiB  been  held  that  thjji 
cannet  be  macle  to  depend  ypoo  tke 
pajment  of  a  heavy  license  fee* 
Btevcna  v.  Stata,  2  Ark.  291,  35  Am, 
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does  not  constitute  gambling.'*^  A  race  is  held  to  be  a  game 
within  the  statutes  forbidding  or  avoiding  bets  on  games.^' 
Early  New  York  statutes  declared  all  races  not  expressly  au- 
thorised by  law  to  be  public  nuisances.**  This  provision  was 
repealed  by  a  general  repealing  act  of  1886,  leaving  the  sub- 
ject without  regulation.  A  comprehensive  regulatiop  was  un- 
dertaken in  1895.**  3  The  formation  of  corporations  for  the 
raising,  improving  and  breeding  of  horses  is  authorised,  and 
such  corporations,  the  owners  of  horses  and  others  who  are  not 
participants  in  the  race,  may  contribute  towards  the  making  up 
of  purses,  prizes,  etc.,  to  be  contested  for  by  the  owners  of 
horses.  These  corporations  may^old  races  upon  obtaining  a 
license  from  the  state  racing  commission,  created  by  the  act; 
the  races  being  subject  to  specified  rules.  All  races  not  au- 
thorised by  the  act,  for  stakes  or  rewards,  are  declared  public 
nuisances.  Betting  upon  the  result  of  any  race  is  prohibited, 
and  any  money  or  property  staked  is  forfeited  to  the  other 
party  or  to  the  depositor.  The  act  does  not  make  betting  on 
the  race  a  penal  offense,  but  the  keeping  of  a  betting  place  is 
contrary  to  the  act,  and,  moreover,  covered  by  the  provisions 
of  the  Penal  Code.** 

Many  special  provisions  regarding  races,  especially  prohib- 
iting fraudulent  entries,  are  to  be  found  in  the  Session  Laws 
of  the  various  states  in  recent  years.  New  Jersey  enacted 
elaborate  legislation  in  1893,  and  repealed  it  in  1894.  Indiana 
in  1895  imposed  considerable  limitations  regarding  the  period 
of  the  year  and  the  length  of  time  during  which  races  should 
be  allowed  to  be  held.*^ 
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of  iikill,  or  the  corr**<!tne8s  or  incfirreetness  of  the  assertioii  may 
ifct*  matter  of  chance. 

B4*ts  tw  wiigcrs,   unless   in   some   special   manner   violatinjt 

in1i?r  or  decency,  wen^  in  En  inland  rcjj^arded  as  enforecable  by 

ivil  actian/"*  and  the  same  rule  was  adopted   in  Ameriean 

tat  at,  though  sometinies  with  expressions  of  regret,^" 

Bets  on  i^anies  are  titiiformly  treated  by  stattite  like  gambling, 

I  in  many  states  all  betting  and  wagering  contracts  are  made 

inenforeeable.^^     Statntc  8  and  9  Vietoria  eh.  109  makes  the 

teepinpr  of  betting  places  unlawfid,  and  not  merely  the  keeping 

»f,  but  the  presence  for  the  purpose  of  betting  at,  places  for 

Fri^iriRteriiifr  bet 8  on  j^ames,  contesfts»  etc.,  is  made  an  offense  in 

rMassachusetta*^ 

k     Batting  has  received  special  legislati^^e  attention  in  connee- 
lion  with  horse  races.    As  before  slated,  a  horse  race  is  a  game 
urithio  the  provLsions  of  the  law  forbidding  betting  on  games, 
And  u  statute  against  keeping  belting  places  will  apply  to  bets 
on  horse  raecs.^"  Many  stateK  have  enacted  statutes  against  bet- 
ilitigt  book-making  or  pooi-seliintr  on  races.*'*     In  some  eases, 
Jliowever,  an  exception  is  made  in  favor  of  tJie  ioclosurea  of 
rack  or  fair  associatiims,^^*     In  Illinois  it  has  been  held  that 
ich  an  exception  U*aves  the  bet  made  on  the  race  track  to 
\ie  prohibition  of  the  geiieral  statntes,^^     Otherwise  such  an 
ixeeption  would  preBent  the  constitutional  problem  of  a  legis* 
iliTt*  sanetiou  given  to  one  form  of  gambling,  if  carried  on 
It  Hjmciri^^d  times  and  places/*^     In  New  York,  where  the  eon- 
titution  forbids  the  authorising  or  allowing  of  any  pool-seUing^ 
oitk  making,  or  other  kinds   of  gambling   within   the  state, 
It*  making  and  recording  of  bet^s  upon  a  race-course,  and  at 
PC  ftuthoriiied  by  law,  i^  visited  with  the  exceptionally  mild 
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penalty  of  the  forfeiture  of  the  stake,  while  book-making  an*l 
pool-selling  in  general,  nve  made  felonies.  This  has  been  held 
constitutional  upon  the  ground  that  the  courts  cannot  control 
the  legislative  discretion  as  to  the  effectiveness  of  any  measurt*, 
which  in  any  degree  tt*nds  to  counti^ract  the  evil  di^alt  with.^^ 
It  was  the  obvious  purpose  of  the  New  York  legislature  to 
give  a  covert  sanction  to  betting  on  race  tracks,  and  it  m  inter- 
esting to  note  in  this  connection  that  a  select  committee  of 
the  British  House  of  Lords  upon  the  subject  of  betting  has 
recently  made  a  report  in  which  it  expresses  its  conviction 
that  it  is  impossible  altogether  to  suppress  betting,  and  its 
belief  that  th*f  best  method  of  reducing  the  practice  is  ti* 
localise  it,  as  far  as  possible,  on  race  courses,  in  definite 
in  closures  and  other  places  where  sport  is  carried  on.  Thi* 
same  report  also  shows  that  the  suppression  of  betting  places 
has  only  resulted  in  driving  the  book-makers  to  the  streets, 
thereby  greatly  extending  the  evil.^^^ 


LOTTKBIES, 

§  196.    Authorised   lotteries. 


-Lntteries  have  been  disliir 
guished  from  otlier  forms  of  gambling  by  the  fact  that  they 
were  in  former  times  universally  used  as  sources  of  pablic 
revenue,  iiml  were  also  under  public  authority  resorted  to  for 
the  purpose  of  raising  funds  for  benevolent  and  otlierwiai* 
laudable  enterprises.  If  used  as  sources  of  public  reT*»niie 
they  might  either  be  set  on  foot  by  the  state  directly  or  the 
privilege  to  arrange  a  lottery  might  be  granted  for  a  con- 
sideration to  an  individual  or  a  private  company*  Thus  we 
find  in  1721  an  act  of  the.  Province  of  New  York  pn»hibitiiifi 
the  raflling  of  goods  with  an  exception  in  favor  of  one  William 
Lake,  who  holds  a  license  from  the  government,  and  in  1740, 
an  act  establishing  a  lottery  to  raise  £2,250  for  the  found  in  ft 
of  a  college.  A  long  list  of  lotteries  authorised  in  Virginia 
is  given  in  Jefferson's  works,  VoL  10,  p.  365,  and  under  an  let 
of  congress  of  May  4,  1812,  the  city  of  Washington  hail  power 
to  authorise  the  drawing  of  lotteries  to  effect  improvement*! 
in  the  city.^    As  long  as  lotteries  existed  under  governmenUl 
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Atispkes  the  law  disiJDguiJihed  botwetm  authorisecl  and  unaa* 
tbomed   or   ill<igal   lottt*riess,   llio   lalti^r  }K*iiig  declared   nui- 
ineeH,  and  the  sale  of  tickt^ts,  the  publiL^ation  of  accounts,  etc,, 
t^eifijz    forbidden    with    regard    to    the    sianie;    a    license    was 
^*qiiired  for  selling  the  tickets  of  authorised  lotteries,^    This* 
rslt'jii  DOW  exists  in  many  European  states,  even  in  so  en- 
i$fhteiied  a  commnnity  as  Prassia.    The  ar^niment  for  the  con- 
inuation  of  public  lotteries  is,  that  since  the  gambling  instinct 
ineradicable  it  bad  better  be  controlled  by  thif  state  and  the 
[irofits  from  it  applied  to  public  uses.     The  state  attempts  to 
iriain  extent  to  reduce  the  evils  of  gambling  by  prohibit- 
the  solicitation  of  custom  and  denying  a  right  of  action 
for  tickets  sold  on  credit,     England  abolished  state  lotteries 
in  1B26,  but  later  on  allowed  lotteries  in  favor  of  art  unions 

Eer  Order  in  Council.^     In  America  lotteries  are  now  pro- 
ted  in  all  states,  generally  by  the  constitution,  the  last 
4*8  to  abolish  lotteries  having  been  Kentucky  and  Louisiana. 
107.    Definition  of  a  lottery. —A  lottery  la  defined  by  the 
al  code  of  Svw  York  as  a  scheme  for  the  distribution  of 
property  by  chance  among  persons  who  have  paid,  or  agree 
pay.  fi   v*ahiablt*  consideration  for  the  chance.^     The  Sn- 
me  Court  of  the  United  States,   in  a  leading  case^   cites 
ther   definitions  from  standard   dictionaries  which   have  in 
ommon  the  element  of  distribution  of  prizes;  where,  however, 
nly  one  object  is  to  be  raffled,  it  is  not  possible  to  speak  of  a 
iMtrtbution  of  property,  and  yet  the  scheme  is  in  all  essential 
ctfi  a   lottery.     The  Century    Dictionary  speaks  of  *'a 
for  raising  money  by  selling  chances," 
lottery  should  combine  at  least  the  two  elements  of 
rhancr  and  possible  gain.     Wliere  tenants  in  common  agree  to 
ivide  property  by  tot  and  the  shares  are  of  equal  value,  or 
Xery  nearly  so,  there  is  no  lottery/     Otherwise  where  there 
ta  an  allotment  of  lands  of  unequal  value,** 

^M    OS6.    Gifts  to  attract  custom'^— question,  whether  chance 
^Bpaid  for  or  not.  — Where,  upon  making  a  purchase,  the  pur- 
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chaser  receives  together  with  the  object  bought  a  ticket,  check 
or  stamp,  which  entitles  him  to  select  some  other  articles,  the 
transaction  is  without  any  element  of  chance,  but  simply  a 
form  of  attracting  custom.'^  Otherwise  where  the  additional 
gift  is  awarded  by  chance.  In  the  latter  case  there  is  a  gift 
enterprise,  which  the  constitutions  generally  prohibit  in  con- 
nection with  the  prohibition  of  lotteries.  In  Massachusetts 
it  is  held  that,  although  the  additional  gift  does  not  depend 
upon  chance,  the  gift  sale  appeals  to  the  gambling  instinct 
and  may  therefore  be  prohibited,  if  the  nature  of  the  prize  is 
not  known  at  the  time  of  making  the  purchase.'^ 

Where  the  winner  is  determined  solely  by  merit  there  is  no 
lottery ;  so  in  most  competitions  for  prizes ;  but  if  skill  merely 
narrows  down  the  number  of  competitors  between  whom 
chance  will  finally  determine  the  award  of  the  prize,  the  scheme 
will  be  a  lottery;  so  in  the  missing- word  contest.* ^ 

The  definition  of  the  New  York  penal  code  also  includes  as 
an  essential  element  that  the  chance  should  be  paid  for.  It 
has  been  held  that  the  giving  away  of  a  prize  for  successful 
guess,  merely  as  an  advertising  scheme,  is  not  a  lottery.' ^  So 
the  disposition  by  lot  of  public  lands  of  the  United  States  on 
the  Kiowa-Comanche  reservation  on  July  29,  1901,  was  not  a 
lottery. 

In  many  cases  the  prize  is  apparently,  but  not  in  reality, 
given  away :  namely,  where  the  chance  goes  with  an  article  pur- 
chased,^^ or  with  an  entrance  ticket  to  a  concert  or  art  or 
other  exhibition,  or  with  a  government  or  corporate  bond 
(premium  loans).  Such  schemes  are  generally  held  to  be  within 
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rithoQt  consideration^  the  participators  in  the  chanae  reeemng 

j|l  value  for  their  money  irrespective  of  the  ehaiiee.    There- 

[»re  surh  a  scheme  is  held  to  be  only  *'in  the  nature  of  a 

attery"^'^  or  '*a  Kiinilar  enterprise  oflfering  prizes  depend ini^ 

tot  or  chance/'**     In  order  to  come  under  the  statute 

^ew  York,  payment  for  the  t>hanee  ia  essential  but  there 

ean  be  no  doubt  that  the  purchaser  of  an  article,  ticket,  or 

mil.  in  reality  pays  for  the  ehanee  by  an  increased  price,  a 

luced  rate  of  interest^  or  diminished  security. 

TTse  Rtatutes  agaiiiKt  lotteries  prohibit  and  punish  not  only 

le  arranging  of  lotteries,  but  the  selling  of  tickt^ts,  and  all 

idvertisements  relating  thereto.'"     Purchasers  of  tickets  are 

lunishable  only  where  the  possession  of  a  ticket  is  made  an 

Iffense*^'* 

The  United  States  has  legislated  a|rainst  **  lotteries,  gfift  eon- 

?rls,  and  similar  enterprises*'  by  prohibiting  the  importation 

am  abroad,  the  carrying  from  state  to  state,  and  the  mailing, 

>f  tickets,  lists  of  drawings,  atlvertisements,  or  newspapers 

finiaining  ailvortisements  eoneerning  tbe  t^ame,^*      The   eon- 

tttutionality  of  this  legislation,  as  far  as  importation  is  con- 

enied,  is  unquestioned ;  as  regards  interstate  traffic  it  has 

pen  upheld  on  the  ground  that  sueh  prohibition  is  regulation 

^f  eommeree,*^  and  as  regards  exclusion  from  the  mails,  has 

simlained  in  analogy  to  the  exclusion  of  obscene  matter.^^ 

SPEGtTLATION.     S§  199  203. 

1 199.  Legitimate  speculation.— The  element  of  uncertainty 
^f  gain  or  loss  enters  into  most  business  transactions,  but  the 
aeert«inty  or  chance  is  not  the  controlling  feature  of  ordi- 
Iransaetions,  Where  it  is  the  principal  motive  we  speak 
|f  ipeecilative  business  or  speculation.  It  differs  from  gam- 
ling  by  the  fact  that  it  is  an  incident  to  an  otherwise  legiti* 
'mate  form  of  dealing,  namely,  the  purchase  and  sale  of  prop* 
«^rty,  and  that  the  profit,  if  any,  is  received  in  return  for  a  full 
eqniTalent  given. 

ITIie  oir^timatanee  that  payment  is  primarily  dependent  upon 
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an  uncertain  future  event  characterises  two  kinds  of  business 
transactions,  bottomry  or  respondentia  loans,  and  insurance 
or  indemnity  contracts.  The  bottomry  loan  is  sanctioned  by 
the  custom  of  maritime  laws.  In  an  insurance  contract  the 
insured  is  not  expected  to  make  a  profit,  but  merely  to  be 
reimbursed  for  his  loss,-^  while  on  the  part  of  the  insurer  the 
large  number  of  chances  goes  far  toward  eliminating  the  ele- 
ment of  uncertainty  in  accordance  with  the  doctrine  of  proba- 
bilities. Respondentia  and  insurance  serving  highly  useful 
economic  ends,  are  universally  excepted  from  the  prohibitions 
of  gambling,  expresssly  or  by  implication  ;2*^  but  the  special 
control  which  the  state  exercises  over  the  insurance  business 
may  in  part  at  least  be  justified  by  the  fact  that  it  may  become 
gambling,  unless  conducted  on  a  sufficient  scale  and  upon  sci- 
entific principles. 

The  purchase  and  sale  of  growing  corn  is  likewise  a  legiti- 
mate though  speculative  transaction,  and  cannot  be  regarded 
as  gambling,2«  but  it  was  formerly  looked  upon  as  a  trans- 
action by  which  the  peasant  was  apt  to  be  oppressed  or  over- 
reached, and  was  forbidden,  or  regulated  as  to  price,  in  Ger- 
many and  France.  This  legislation,  however,  has  been  abro- 
gated.27 

§  200.  Stock  and  produce  speculation.— The  speculative  na- 
ture of  dealings  in  commodities  assumes  an  aspect  of  especial 
interest  where  values  are  subject  to  considerable  fluctuations. 
and  the  methods  of  dealings  are  y.o  organised  as  to  facilitate 
transactions  to  the  utmost.  This  is  the  case  of  the  business 
(lone  at  stock  and  produce  exchanges  and  boards  of  trade,  in 
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Buying  and  sellmg  for  future  delivory  bus  bi?eo  regarded 
with  suspicion  where  the  seller  at  the  time  of  Diaking  the 
contract  did  not  nwu  what  he  sold,  but  a  deciskm  holding  sueh 
eoutracts  to  be  void**  was  later  on  disapproved,  and  their 
legality  established.*" 

Sneh  dealing  in  futures  may,  however,  be  used  for  a 
mail ipulat ton  of  prices  which  would  answer  the  description 
of  engrossing  or  forestalling,  declared  illegal  by  a  series  of 
nlder  statutes.^^*  Where  the  buyer  contracts  for  more  than 
the  seller  can  possibly  procure  in  the  open  market,  aecumulat- 
ling  the  available  supply  iji  his  own  hands,  and  thus  forcing 
Ihe  seUer  to  buy  from  him  at  an  inflated  price  in, order  to 
pt-rform  his  contract,  we  speak  of  a  corner  in  the  market.** 

A  contract  by  which  a  person  secures  the  privilege  to  buy 
or  not  to  buy,  or  to  sell  or  not  to  sell,  at  a  future  time,  is  termed 
nn  option.  It  is  commonly  used  for  purposes  of  speculation, 
[but  may  serve  legitimate  purposes,  so  where  the  proposed 
buyer  desires  the  property  only  upon  a  conting<^ney,  and 
Irishes  to  insure  himself  against  a  rise  of  a  price  until  the 
contingency  ia  determined. 

An  option  contract  as  well  as  a  contract  for  futiire  delivery 
mAV  be  made  without  any  intent  to  jierform  at  any  time,  or 
without  reference  to  actual  e(unmoditics,  for  the  sole  purpose 
of  awaiting  the  day  set  for  purchase  or  sale,  and  then  settling 
the  difference  between  contract  and  market  price. ^^  Since  the 
only  amount  in  reality  involved  is  the  araoimt  of  possible 
fluctuation  in  values,  dealings  of  great  magnitude  are  fre- 
quently  carried  on  through  the  interposition  of  brokers  upon 
an  in  vestment  representing  simply  the  possible  margin  of  loss. 

While  it  is  frequently  difficult  to  determine  w^hether  a  deal- 
ing in  futures  is  or  is  not  a  bona  fide  sale  or  purchase— a 
difficulty  increased  by  the  fact  that  such  dealings  are  regu- 
larly maile  through  brokers  w^ho  make  actual  purchases  and 
but  settle  with  their  principals  upon  the  basis  of  dif- 
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ferences  in  value^^^— it  is  well  establislictJ  tfmt  if  there  k  m> 
intention  to  buy  or  scll»  but  ouly  to  pay  or  receive  difference's 
in  value,  the  transaction  is*  simply  betting  on  the  rise  or  faO 
of  market  prices,  and  hence  illegal  and  void/** 

§201,  Ifegislation  restraining  '* dealings  in  futures''  and 
options.— The  legislation  regardiuj^  gambling  transaetiona  in 
stock  and  produce  may  be  divided  into  three  classes; 

1,  Statutes  directed  against  fictitious  transactions  where 
there  is  do  intent  of  actual  purchase  or  sale,  The«e  arc  voi<! 
as  wagering  contracts,  and  legislation  may  provide  for  reeov* 
ery  of  moneys  paid  on  account  of  them,  or  make  them  puniisb- 
able.  Statutes  to  either  effect  exist  in  a  number  of  states.^^ 
Upon  the  theory  that  these  statutes  suppress  gambling,  their 
constitutionality  is  unquestioned.^**  It  m  true  that  some  diffi- 
culty has  been  felt  whether  they  can  be  regarded  as  beta  *)r 
wagers  where  only  one  of  the  parties  to  the  transaction  uses  it 
for  gambling  purposes.  X  employs  for  his  speculatjons  a 
broker  A;  who  deals  with  him  on  margin,  and  does  not  expee*t 
him  to  receive  or  deliver  any  stock.  A  makes  an  actual  trans- 
action with  broker  B,  who  acts  for  his  principal  Y.  X  takes 
the  entire  risk  of  loRg  and  has  the  »?ntire  chance  of  gain,  with- 
out any  interest  in  the  stock  bouglit  or  sold  as  an  actual  emu- 
modity;  Y  may  act  in  the  like  manner,  or  he  may  be  a  bona 
iide  purchaser  or  seller.  Assuming  that  Y  is  a  bona  fide  pur* 
chaser  or  seller,  it  has  been  asked  how  there  can  he  a  wagiT 
or  bet;  X  deals  only  with  A,  who  does  not  bet;  A  deals  in 
good  faith  with  B,  and  B  acts  for  a  principal  who  likewise 
deals  in  good  faith.  This  may  not  be  suflieient  to  constitute 
a  bet  at  common  law,  but  there  is  no  doubt  that  a  statute  may 
treat  it  as  a  betting  or  gambling  tniimaetiou  on  the  part  of  X. 
X  and  Y  are  the  possible  winners  or  losers,  and  X  gambli*s 
though  Y  does  not;  this  is  possible  because  the  legitimate  and 


»«Sce  Harvey  v,  Merrill,  150 
Maai*  1. 
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the  giitnliUng  elements  of  a  transaction  are  severable  by  the 

iterpostition  of  a  broker,  who  buys  or  sells,  without  possible 

or  loss^  while  the  principal  wins  or  loses,  without  buying 

Ming,    If  one  party  is  in  good  faitli,  the  contract  ought 

sot  to  be  void  because  the  other  m  not,^^  although  soiii^  statutes 

mke  it  void;^*  but  there  is  no  good  reason  why  the  law  should 

lot  nullify  the  transaction  between  the  gatnbUng  principal  and 

th*?  broker^  who  while  not  gambling  himself  aids  and  abets 

igainhling.  The  law  of  Massachusetts,  however,  does  not  allow 
recoverj*^  of  payments  made  to  the  broker,  where  the  other 
party  to  the  cotttract,  or  the  person,  employed  to  buy  or  sell, 
Inakes  an  actual  purchase  or  sale  or  a  valid  contract  therefor,^* 
2.  Statutes  forbidding  contracts  for  the  sale  of  stocks  or 
bonds  not  owned  by  the  seller.  This  prohibition  was  a  f ca- 
pture of  the  English  statute  of  1737^'*  **to  prevent  the  infamous 
^kractice  of  stock  jobbing/'  It  was  adopted  for  New  York  by 
^Hftiw  of  1812,  embodied  in  the  Revised  Statutes/'  But  such 
^Pmitraets  v,^i*Te  again  legalised  in  New  York  in  1858,*^  and  do 
^piot  seem  to  be  forbidden  now  by  statute  an^'Tvhere, 

3.    Statutes    forbidding,    irrespective    of    gambling    intent, 
■  option  contracts  or  dealings  in  futures.     Illinois^ ^  makes  it  a 
|inb(deineanor  for  anyone  to  contract  ''to  have  or  give  himself 
jr  another  the  option  to  sell  or  buy  at  a  future  time  any  grain 
>r  other  eoiamodity,  stock  of  any  railroad  or  other  company, 
jr  gold/'    By  this  prohibition  thf?   legislature   undoubtedly 
strikes  at  transactions  of  a  possibly  legitimate  character,  but 
the  Supreme  Court  of  Illinois  has  held  that  notwithstanding 
\tlun  they  may  he  entirely  forbidden,  since  they  are  so  com* 
aoniy  used  as  covers  for  gambling  pure  and  simple,**  and  this 
view  has  been  affirmed  by  the  Supreme  Court  of  the  United 
States/a 

In  California  the  constitution  itself  provides  that  all  con- 
tracts for  the  sale  of  shares  (*f  the  capital  stock  of  any  corpo* 
ration  or  aj^oeiatlon,  on  margin,  or  to  be  delivered  at  a  future 


»  Bibb  V,  AUftn,  14d  U.  a  48  L 
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day,  shall  be  void.'*®  It  was  contended  that  this  provision 
was  contrary  to  the  fourteenth  amendment  of  the  federal  con- 
stitution, but. the  Supreme  Court  of  California  disposed  of 
the  objection  by  saying:  **If  the  provision  in  question  on 
its  face  fails  to  distinguish  between  bona  fide  contracts  ancl 
gambling  contracts,  as  is  urged,  it  is  none  the  less  a  proper 
police  regulation,  for  the  question  remains  to  be  determined 
in  each  case  whether  the  transaction  is  in  contravention  of  the 
constitution.  The  courts  will  always  see  that  legitimate  busi- 
ness transactions  are  not  brought  under  the  ban."^^ 

So  in  Arkansas  a  statutory  provision  to  the  effect  that  **the 
buying  or  selling,  or  otherwise  dealing  in  futures,  either  in 
cotton,  grain,  or  anything  whatsoever,  with  a  view  to  profit, 
is  hereby  declared  gambling,"*®  was  interpreted  as  applying 
only  to  fictitious  transactions.'*® 

A  statute  which  should  undertake  to  prohibit  without 
qualification  all  buying  or  selling  for  future  delivery,  of  any 
commodity,  or  even  of  stocks  or  produce  only,  would  be 
unreasonable,  and  the  courts  are  evidently  not  inclined  to 
give  to  loosely  worded  legislative  provisions  such  prohibitive 
effect. 

§  202.  Places  facilitating  speculation.— Legislation  has  been 
directed  against  places  exclusively  devoted  to  fictitious  trans- 
actions. In  New  York  a  statute  making  it  a  misdemeanor  to 
keep  a  room,  etc.,  for  making  wagers  or  bets  to  depend  on 
any  lot,  ehan(»e,  casualty  or  imknown  or  contingent  event,  was 
interpreted  as  not  including  bets  upon  the  market,*^^  and  the 
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future  price  of  commodities/'^^  In  Illinois  it  is  made  uulawful 
to  keep  a  bucket  shop,  office,  store  or  othi^r  phH^«\  whi*n*iu  is 
eondiictcd  or  permit  trd  the  pretended  buy  in  j^  jind  selling  of 
ftliarefc  of  sduek^  ele.^  «*ithi'r  on  umrgiti  or  otlit*rwise»  witlioiit 
anj  intention  of  receiving  and  paying  for  the  propertv  so 
bought,  or  of  delivering  the  pn^perty  sn  sak!/*^  In  JfiKSOnri 
a  statute  was  cnii<!ted  in  1H87  prohibiting  tht^  keeping  of  a 
biicki*t  shop,  defining  it  m  **a  plaee  — other  than  a  duly  ineor 
po rat  I'd  niereantih^  exehange— wherein  are  jiosted  or  pub- 
lishrd  from  informatitui  reeeived,  as  th**  nnrnv  i*eeiir,  the 
ffurtnating  prieen  of  stock,  bonds,  ete„  in  trades  made  or 
offered  to  be  made  in  regular  and  biwfnl  hoanls  of  exchange, 
and  whi-rein  tlie  person  carrying  on  the  bueket  shop  either  nn 
principal  or  agent  pretends  to  buy  or  sell  or  goes  tlirough  the 
form  of  buying  and  «*ening  any  one  of  said  commodities,  but 
wherein  neither  party  aetually  hwyn  sueh  commodity  and 
neither  party  actually  sells  the  same,*'  By  amendment  of  188R 
the  words  '"other  than  a  duly  incorporated  niereantile  ex* 
change*'  wert5  dropped/'*^  Congress  in  1901  imposed  a  tax 
Tipon  every  person  engaging  in  the  buKinesH  of  making  eon- 
tracts  regarding  the  ptirebnse  and  Kale  of  grain*  provisicms 
cotton,  stocks  and  bonds  wberi'in  it  is  contemplated  that  the 
eon  trad  be  idost^  according  to  public  market  quotations  of 
prices  ma<le  on  any  board  of  trade  or  exchange  and  without 

^A  bona  tide  Crausatrtiou  rui  sneb  lioard  or  exeliaugt^,  aud  upfui 
every  person  conducting  what  is  commonly  known  as  a  bucket 
jifap,  Thi*  tax  was  rep**aled  in  1902, 
Pit  ifi  very  eh*ar  that  these  provisions  were  not  intended  to 
Apply  to  regular  hoards  of  trade  or  exchanges*  These, 
although  they  may  also  be  tised  for  fietitiouH  transactions. 
primarily  n^vvt*  legitimate  purposes,  and  this  purpose  exrludr^s 
tile  policy  of  outright  suppression  which  is  quite  justifiable 

I  where  no  bona  fide  business  m  done  at  alL  When*,  however, 
it  IS  not  thi'  plaee,  but  th*^  elas.**  of  transactions,  which  is 
Iwisiated  againRt,  an  exception  in  favor  nf  transactions  on 
regiilar  exchanges  is  siiruKar  to  the  legislation  of  bets  on  the 
i'Oelo>Knre9(  of  race  trai*ks,  and  is  of  ilonbtful  f'onstitutional 
alidity.    A  law  of  Ohio  of  1885,  making  an  exception  of 


thi«  kiiid,  was  repealed  in  1880- 
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Regular  boards  of  trade  or  stock  exchanges,  in  which  legiti- 
mate business  is  done,  have  remained  free  from  restrictive 
legislation.  The  constitution  of  California*^  directs  the  legis- 
lature to  **pass  laws  to  regulate  and  prohibit  the  buying  and 
selling  of  the  shares  of  capital  stock  of  corporations  in  any 
stock  board,  stock  exchange  or  stock  market  under  the  con- 
trol of  any  association;"  but  no  legislation  has  been  enacted 
in  pursuance  of  the  provision.  The  Fourteenth  Amendment 
would  probably  not  stand  in  the  way  of  legislation  thus  con- 
stitutionally sanctionied. 

§  203.  Foreign  legislation  regarding  exchanges. — The  diffi- 
culty of  distinguishing  between  legitimate  and  illegitimate 
speculation  has  also  been  experienced  in  other  countries. 

The  English  statute  of  1737  was  repealed  in  1860  and  there 
is  now  no  legislation  upon  the  subject  of  stock  speculation  in 
England. 

The  provisions  of  the  French  Penal  Code  were  quite  compre- 
hensive in  the  matter  of  gambling  transactions  in  stocks: 
it  forbade  all  machinations  to  bring  prices  above  or  below 
what  they  would  be  in  case  of  free  competition  :*®  all  bets 
on  the  rise  or  fall  of  public  securities,*^  and  all  agreements  for 
the  sale  and  delivery  of  public  securities  where  the  seller  could 
not  prove  that  he  had  them  at  his  disposal  at  the  time  of  the 
agreement,  or  would  have  had  them  at  the  time  set  for 
delivery.*^ 

An  act  of  March  28,  1885,  however,  recognises  as  legal  all 
time  contracts  regarding  public  or  other  securities,  or  goods 
or  iiiernbandise.   and    provides   that  no  one   niav   e.scaj)o   th(' 
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This  mipenrisioii  in  based  partly  on  the  ground  that  the  quota- 
tions fixed  by  thi*  i^xchange  nrt*  for  legal  purposes  accepted 
as  deterniinmg  the  market  price  of  the  eonmiodities  to  which 
Ihey  n*fi*r*  It  is,  huwi^verp  clear  that  control  oirer  exi'luinges 
is  claimed  irrespective  of  that  fact.  In  1896  a  stringent  law 
was  eDacled  in  Geniinuy  for  the  purpose  of  regulating  deal* 
ings  in  futures  of  the  character  usual  in  stock  and  produce 
exchanges,  requiring  among  other  thtugs  that  in  order  to 
make  contracts  of  that  kind  enforceable  the  parties  thereto 
should  be  entenni  in  exchange  r^'gisters;  whereupon  the  de- 
fense that  the  contract  was  a  gambling  transaction  should  be 
excluded*  A  great  opposition  arose  to  this  requirement  of 
registriition^  to  which  most  bankers  and  brokers  refused  to 
mit*  A  number  of  produce  dealers  in  Berlin  undertook  to 
a  free  exchange  association^  foregoing  the  privilege  of 
ofWcially  recognised  tiuotations  and  hoping  thereby  to  escape 
the  provisions  of  the  statute.  It  has,  however,  been  held  that 
such  an  exchange  is  as  much  subject  to  the  law  as  any  other, 
and  it  appears  from  this  that  the  method  of  business  pursued 
in  exchange  transactions  and  the  facilities  offered  for  gam- 
bling furnish  the  true  ground  of  government  control.  This 
control  is  sought  to  be  accomplished  in  Germany  in  two  ways: 
•  by  an  extensive  regulation  of  exchanges  regarding  establish- 
oient^  membership  (exclusion  of  women,  of  bankrupts,  etc) 
and  methods  of  fixing  quotations,  and  by  special  restraints 
on  dealing  in  futures,  which  are  altogether  prohibited  in  min- 
ing and  industrial  shares  and  grain  and  flour  and  other 
specified  securities,  and  made  dependent  upon  the  requirement 
of  regiKtratioa  in  the  securities  in  which  they  are  allowed. 
Excepting  the  provision  excluding  women,  legislation  like  that 
ettacted  in  Germany  does  not  seem  to  be  beyond  the  constitf^ 
iioii&l  power  of  American  states^ 
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§  204.  Constitutional  basis  of  control.— The  evils  and  dan- 
gers attending  the  immoderate  use  of  intoxicating  liquors  are 
imiversally  recognised.  To  what  extent  the  state  should 
undertake  to  guard  against  them  is  a  question  which  has  been 
greatly  controverted  both  from  the  point  of  view  of  right  and 
of  expediency.  In  so  far  as  the  liquor  traffic  may  be  accom- 
panied by  open  disturbances  of  public  peace,  order  or  decency, 
the  police  power  in  its  narrowest  sense  is  competent  to  deal 
with  it  on  principles  before  discussed;  the  state,  however, 
attempts  to  combat  more  remote  and  insidious  consequences: 
the  wastefulness  of  excessive  consumption  of  liquor  and  the 
gradual  undermining  of  the  physical  and  moral  constitu- 
tion of  many  individuals  through  its  habitual  abuse.  These 
are  evils  which  primarily  affect  only  the  individual  addicted 
to  the  immoderate  use  of  intoxicants,  and  against  which  under 
the  constitutional  view  of  individual  liberty,  he  can  guard  ' 
by  self-control.  In  that  respect  the  danger  from  liquor  is 
very  different  from  unsanitary  or  unsafe  conditions  which 
threaten  the  public  without  the  possibility  of  adequate  indi- 
vidual self-protection.  As  in  the  case  of  gambling,  the  i)olice 
power  affords  protection  from  temptation,  i.  e.,  from  the  weak- 
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ans  eottfined  to  the  party  offending.  The  mjnry,  it  is  true, 
first  falls  upon  him  in  his  healtht  which  the  habit  undermines; 
in  hb$  morals,  which  it  weakens;  tind  in  the  solf-abaHement 
which  it  creates.  Bnt  as  it  leads  to  neglect  of  business,  and 
Wmste  of  property,  and  general  demoralisation,  it  nffects  thnae 
who  are  immediately  connected  with  and  dependent  upon  hini, 
B.v  the  general  concurrence  of  opinion  of  every  civilised  and 
Christian  conimunity,  there  are  few  sources  of  crime  and 
mi»er>^  to  society  equal  to  the  dram-shop,  where  intoxicating 
iiquorsi  in  small  quantities,  to  be  drunk  at  the  time,  are  sold 
indiscriminately  to  all  parties  applying.  The  statktics  of  every 
atale  nhow  a  greater  amount  of  crime  and  misery  attributable 
to  the  use  of  ardent  spirits  obtained  at  these  retail  liquor 
saloons  than  to  any  other  source.  The  sale  of  such  liquors 
in  this  way  has  therefore  been,  at  all  times,  by  the  courts  of 
every  state,  considered  as  the  proper  subject  of  legislation/*^ 

It  is  certainly  the  more  conservative  view  to  look  upon  the 
eoolrol  of  the  liquor  traffic  as  a  means  of  protecting  the  com- 
tamiity  from  crime  and  the  financial  burdens  of  pauperism, 
but  it  is  also  clear  that  the  police"  power,  resting  upon  this 
incontestable  ground,  in  reality  is  turned  into  a  power  to 
protect  the  weak  individual  from  his  own  weakness,  into  a 
power  to  prevent  the  wasteful  expenditure  of  money  and  time. 
and  finally  into  a  power  to  impose  upon  the  minority  the 
Sentiments  or  prejudices  of  the  majority  of  the  commuuity,  as 
to  what  is  morally  right  and  good. 

The  manner  in  which  the  evils  of  drink  are  dealt  with  is 
charaeteri*4tic  of  the  general  methods  of  the  police  power;  it 
»ddrc»iiscs  itself  primarily  to  the  more  or  less  public  conditions 
ineident  to  tlie  evil  and  which  encourage  and  increase  it,  and 
»4X'ks  to  diminish  intemperance  by  controlling  and  restraining 
oonditioMS.  Hence  the  great  object  of  the  police  power 
control  of  the  traffic  in  liquor.  The  individual  act  of 
tion— the  direct  cause  of  the  evil— is  t^iken  cognisance 
of  oiriy  where  it  becomes  btoxication  or  alcoholism,^ 
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§205.    Principal  points  of  legislation  and  poliqjr.— In  the 

matter  of  the  control  of  the  traiiic  we  should  distinguish  the 
policy  of  regulation  from  the  policy  of  prohibition.  Under 
both  policies  a  different  treatment  is  accorded  to  intoxicants 
according  to  whether  they  are  used  as  beverages  or  not.  Not 
unusually  a  stricter  policy  is  pursued  with  regard  to  spirituous 
or  distilled  liquors— brandy  and  whisky— than  with  regard  to 
malt  or  vinous  or  fermented  liquors. 

The  fundamental  differences  of  the  policy  of  legulation 
relate  to  the  question  of  individual  right  or  administrative 
discretion.  The  law  may  recognise  the  right  to  sell  liquor 
without  a  license,  or— which  is  not  very  different— require  a 
license  which  is  obtainable  as  a  matter  of  right  subject  to 
legally  defined  qualifications  or  conditions  to  be  complied  with 
by  the  applicant;  or  it  may  provide  for  licenses  to  be  issued 
as  a  matter  of  judicial  discretion ;  or  it  may  absolutely  limit 
the  number  of  licenses  to  be  issued ;  or  it  may  leave  the  grant- 
ing or  withholding  of  licenses  to  the  free  discretion  of  those 
who  are  vested  with  the  requisite  authority. 

In  all  four  cases  alike  the  manner  of  conducting  the  traflSc 
may  be  subjected  to  restrictive  regulations.  These  regulations 
differ  according  to : 

1.  The  kind  or  quantity  of  lic^uor  sold ;  much  of  the  liquor 
legislation  applies  only  to  retail  dealing  (from  one  pint  in 
Maryland  to  ten  gallons  in  Missouri ;  see  definition  of  **traflSck- 
ing"  in  §  2  of  the  New  York  Liquor  Tax  Law) ;  a  municipal 
charter  power  to  regulate  the  selling  of  liquor  has  been  inter- 
preted as  covering  the  wholesale  trade.**^ 


SUBJECTS  OF  LEGISLATION. 


195 


hand  be  relaxed  in  favor  of  clubs,^  or  where  liquor  is  served 
rith  a  meal  in  a  hotel  or  a  restaurant.** 
3.     The  pliiee  nf  eou.suiuption,  the  lieense  fee  being  generally 
|lower  for  fialeg  of  Hquor  not  to  be  drank  on  the  premises  where 
[they  are  sold. 

The  rt^gulationjs  relate  to : 

1,  The  place  of  sale,  the  location  being  made  dependent 
ipon  the  consent  of  adjoining  owners,^  or  being  forbidden  in 

le  neighborhood  of  institiitians  serving  higher  interests,*  or 
j«*iog  altogether  forbidden  in  dwelling  houses;®  elaborate  pro- 
rision  being  also  made  under  some  laws  regarding  the 
irrangement  of  the  plaee,^^^ 

2.  The  time  of  sale,  the  restrictions  relating  chiefly  to  clos- 
ing hours,  and  to  sales  on  Sundays  and  election  days. 

H  3,  The  persons  to  whom  the  liquor  is  sold,  restrictions  being 
^pound  in  probably  all  states  with  regard  to  aaleg  to  minors  and 
to  habitual  dmnkards,*'  and  sometimes  also  to  paupers.^' 
4*  Incidental  attractions,  as  music, ^*'*  or  women  ;'^  and 
^,  5,  Incidental  disabilities  and  burdens,  so  by  refusing  a 
Hraufie  of  action  to  recover  the  purchase  price  of  liquor  sold^'® 
^^i*r  by  creating  special  liabilities.*^ 

,  In  the  policy  of  prohibition  we  distinguish  absolute  prohibit 
^■lion  from  public  monopoly.  Either  policy  may  be  * 'state 
~vride'-  or  local. 

In  the  matter  of  individual  consumption  the  laws  deal  spe- 
cially with  intoxication  and  with  habitual  intemperance. 

(An  other  subjects  of  the  police  power,  so  the  control  of 
3  toxica  ting  liquors  is  complicated  by  questions  arising  under 
he  federal  constitution ;  the  rights  of  federal  citkenship,  the 
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§  206.    Bight  to  aeU  without  license  or  issue  of  license  as  a 
matter  of  right— -Exclusion  of  administrative  discretion*'^-' 


H      •  Sm  I  456  infm. 
H     •  hem  Vork  Act,  f  m ;  Mus«t.  H^v, 
Hi.  efc.  too,  I  17;  Conimw.  v.  Regan, 
Hiss  MsaK.  22,  64   N.  E.  407. 
IP    f  Umm.  Iteir.  L.  cb.  100  I  15;  M«w 
Yoik  AH^  I  17,  Ko.  8. 
•  K«w  York  Act,  f  24. 

B«v,  L.  eb.  100,  H  36,  37. 


n  Se^  §  226  infra, 

laMaaa.  Bev,  L.  ch.  100,  |  17» 

i^Sr^  S  250  infra. 

»*Se«  I  703  infra, 

ifi  New  York  Act,  f  32, 

iva^U   Dutanire  Aets,  see  |  626 


infra. 


^Bee^  ftlflO;  I  652. 


^•Seft  I  62  wupra. 
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The  essential  feature  of  this  system  of  regulation  is  that  it  ex- 
cludes all  administrative  discretion,  and  at  the  same  time 
recognises  it  as  a  principle  that  a  person  may  engage  in  the 
trafSc  in  intoxicating  liquors.  It  does  not  exclude  restrictions 
upon  the  method  of  carrying  on  the  business,  nor  even  restric- 
tions by  reason  of  personal  disqualification,  provided  that 
restrictions  are  clearly  defined  by  law  and  operate  equally 
without  individual  discrimination.  It  is  not  inconsistent  with 
this  system  to  require  a  license,  this  license  being  in  the  nature 
of  a  certificate  of  compliance  with  all  the  conditions  pre- 
scribed by  law,  and  being  obtainable  as  a  matter  of  right  upon 
proof  of  such  compliance. 

This  system  of  granting  licenses  as  a  matter  of  right  is  the 
one  embodied  in  the  Liquor  Tax  Law  of  New  York.*®  The 
act  does  not  speak  of  a  license,  but  assesses  a  tax  upon  the 
business  of  traflBcking  in  liquors,  upon  payment  of  which  a 
liquor  tax  certificate  is  issued ;  the  certificate,  however,  is  not 
issued  to  every  one  paying  the  tax,  but  is  given  only  to  appli- 
cants giving  bonds,  showing  certain  consents,  and  making 
the  statements  required  by  law.^^  Specified  classes  of  per- 
sons may  not  be  granted  the  certificate  ;2o  upon  violation  of 
the  law  the  certificate  may  be  forfeited  and  no  other  certificate 
may  be  issued  for  a  specified  period  ;2i  and  the  trafficking  with- 
out a  certificate  may  be  enjoined  and  is  punishable.**  In  all 
essential  respects  the  certificate  is  therefore  a  license.*® 

By  making  the  license  fee  or  tax  sufficiently  high,  even  the 
system  of  granting  licenses  as  a  matter  of  right  may  be  used 
as  a  means  of  restricting  the  liquor  traffic. 
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I,     The  exclusion  of  speeitied  classes  of  persons;  so  undep 

th<*  hiw  of  New  York  persons  convicted  of  felony,  minors,  aiiena 

aud   non*residenUs,   foreign  corporations^  persona   who   under 

former  laws  had  their  licenses  revoked  and  persons  convicted 

B^&f  a  violntion  of  the  present  law  (these  are  disqualified  for  a 

Hperiod  of  Jlve  years), ^^'     Such  exeluaiou  operates  without  indi- 

Bvidaal  discrimination. 

H  2.  The  requirement  of  a  bond  with  soreties  for  the  eom- 
plianee  with  statutory  regulutionSj— a  very  connnon  feature 
of  liquor  legislation, 

».X  The  requirement  of  the  consent  of  the  Inndlord  of  the 
prembfres  in  which  the  traffic  is  to  be  carried  on:  this  in 
a  proTtfiion  in  the  interest  of  private  rights  only,  and  does 
not  give  the  person  whose  consent  is  required  a  licensing 
power.**     To  require  on  the  other  hand  the  consent  of  all  or  of 

■  the  majority  of  the  inhabitants  of  a  specified  district,  is  to 
make  the  liberty  to  engrage  in  the  busLDesa  practically  de- 
pendent upon  a  discretionary  license,  the  power  to  license 
being  ilelf*gatefi  to  the  people  instead  of  being  vested  in 
dministrstive  authorities.  If  the  consent  of  a  majority  can 
fwercome  the  dissent  of  a  minority,  the  consent  becomes  a 
ptthlic  function  and  trust,  and  may  therefore  not  be  made  the 
Bubject-matter  of  a  bargain  between  the  applicant  and  the 
required  number  of  owners,^^ 


I 

m: 


H  §208.  Requirement  of  a  licenBe  to  be  issued  as  a  matter 
of  judicial  diacretiom-^— This  system*  whieh  is  not  inconsistent 
wilh  absolute  exclusion  for  stated  disqualifications,  is  the  one 
wbieb  was  adopted  in  England  by  the  first  licensing  act,  of 

15  and  6  Edward  VI,  chapter  25,  and  is  embodied  in  the  present 
Kngljaii  legislation,  whieb  provides  that  it  shall  be  lawful  for 
the  juntieea  of  the  peace  assembled  at  the  general  annual 
lieetistng  meeting  for  the  county  to  grant  licenses  for  the  sale 
i>f  li^iuor  'Ho  such  persons  as  they,  the  said  justices,  shall  in 
the  execution  of  the  powers  herein  eontained  and  in  the 
txeretiie  of  their  diacretion,   deem   fit   and   proper."^**     The 


■  8mu  SS  of  Act. 

^•899,    Iwnrffvpn    ^lati*    v,    HinkK. 
la  22,  4S  N,  a  507. 


»SI    GcKirKo    rV,    ch.    61,    8er.    I, 
1828, 
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judicial  character  of  the  discretion  is  secured  both  by  the 
requirement  of  hearing  applications,  so  that  where  an  applica- 
tion was  refused  without  hearing  in  pursuance  of  a  general 
resolution  to  grant  no  more  licenses,  mandamus  would  lie  to 
hear,  although  not  to  grant,^^  and  by  provision  for  appeal 
from  a  refusal  to  grant  to  the  Quarter  Sessions.®^  This  system 
of  discretionary  licenses  has  been  common  in  this  country 
from  the  colonial  times,  and  is  even  now  f oimd  in  the  majority 
of  states.  The  statutes  say  that  **it  shall  be  lawful  for" 
the  licensing  authorities  to  grant,  or  that  they  **may"  grant 
licenses  often  adding  **to  suitable  persons,"  or  "if  they  think 
the  applicant  a  fit  person,"  or  **if  deemed  expedient"  or  like 
words,  or  that  they  may  refuse  the  license  if  they  deem  the 
applicant  unfit.  Words  of  discretion  are  also  used :  that  they 
may  grant  or  reject,  or  approve  or  disapprove,  **at  their 
discretion,"  **as  they  think  proper,"  etc. 

§  209.  Judicial  control.— It  must  be  regarded  as  firmly 
established  that  this  discretion  is  judicial  in  its  character, 
and  does  not  mean  arbitrary  power.^^  Statutes  often  provide 
for  a  hearing  in  express  terms,  and  in  a  number  of  states  for 
the  hearing  of  objections  and  remonstrances  as  well  as  for  a 
hearing  on  behalf  of  the  application.  Courts  have  repeatedly 
refused  to  review  the  discretion  of  the  licensing  authority,  but 
this  was  nearly  always  done  on  the  theory  that  the  discretion 
had  been  honestly  exercised.  Mandamus  will,  therefore,  not 
lie  to  dictate  the  exercise  of  the  discretion  one  way  or  another, 
unless  it  appears  clearly  that  there  is  no  ground  for  refusal,** 
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ita  own  discretion  In  the  matter.^"     Where  there  k 

stieh  statutory  appeal  tlie  relation  of  the  courts  to  the 

ecretion  of  tlic  licensing  antlniritu*H  is  basc'd  upon  the  prin- 

:ile  that  there  must  be  a  hearing,  the  refusal   must  be  for 

i  Itfgal  reason,  and  vi^hore  these  two  points  appear  the  cottrt 

Irill    not    assume    to    discuss    tJie    correctness    of    the    result 

n*at»he<L^*^  In  Mtissaehusetts  it  is  expressly  provided  that  noth- 

mg  ill  Hie  aet  is  to  be  construed  as  eompelUng  the  granting  of 

censes,** 

I  210*    ConsideratioBs  guiding  discretion.— The   points  to 

taken  into  eonsidi^ratioii  in  e\t-n'isiiig  diseretion  are  mainly 

Iree:  the  suitability  of  the  pei*son,  the  suitability  of  the  place, 

ad  the  number  of  places  in  relatioD  to  the  number  tif  people 

ad  their  reasonable  accommodation.     With  regard  to  place 

kffrc  are  numerous  specific  restraining  provisioDa  in  the  stat- 

which   however   are   not   necessarily    exhaustive.      With 

rd  to  number  of  places,  it  has  been  held  in  England  that 

absolute  limitation  is  inconsistent  with  the  right  of  each 

Idividual   to  the  exercise  of  judicial  discretion  in  his  par- 

pular  ease;"*  but  in  New  York  (under  the  law  before  1896), 

ad   Pennsylvania,  exce«»ive  number  is  a   good   ground   for 

Tefusal.**     The  Pennsylvania  (Brooks)  law  of  1887  makes  the 

oublic  need  a  controlling  factor:  the  court  is  to  refuse  the 

■eenii^  whenever,  in  its  opinion,  it  is  not  necessary  for  the 

^commodation  of  the  public  and  entertainment  of  the  traveler. 

The  nuitability  of  the  person  is  an  element  of  consideration 

[wherever   there    is   any   discretion,   and    in    theory   it   seems 

plaitfiible  and  perhaps  indispensable  to  insist  upon  it.     Yet  the 

lbi]9e«t  nf  favnritism,  etc.,  inseparable  from  it,  deprive  even  this 

irm  of  discretion  of  most  of  its  value.    The  requirement  of  a 

ti*  of  character  to  be  given  by  a  si>eeified  number  of 

M'  citizens  is  of  even  more  doubtful  utility,  and  was 

t»andoned  in  England  in  1828  as  vexatioiis  and  unreliable. 

le  Supreme  Court  of  Michit-nsn  has  gone  so  far  as  to  declare 

int  umler  the  constitutiou  all  ^lisqualifications  tleharring  from 

right  Ici  engage  in  a  lawful  business  must  be  specific,  and 


'HoptcMi'v  ApiHwl^  65  Conn.  140. 
iOtom*  Ueetim,  lei  Pa.  St  344. 

tw,  LttwK,  ch.  100.  I  le. 
*Uttg*   V.   Walsall  Jnetkes,   a   C. 


*i  FVopJe  t'l  r*?K  Hoy  v.  Mnis,  91 
Hun  144;  Be  Rnu*ieivbHsch,  120  Pa, 
St  32S, 
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that  the  charge  of  bad  character  is  so  vague  that  an  applicant 
cannot  meet  it,  thus  holding  the  requirement  of  good  character 
in  a  general  way  to  be  unconstitutional  ;*2  jj^t  it  has  since 
receded  from  that  position,^^  and  the  contrary  view  has  met 
with  the  approval  of  the  United  States  Supreme  Court.** 

§211.  Absolute  limitation  as  to  numbers.*^— The  law  of 
[Massachusetts  is  conspicuous  for  a  provision  by  which  the 
number  of  licenses  to  be  granted  is  restricted  to  a  definite  pro- 
portion of  the  population.^®  Such  an  absolute  limitation/may  be 
looked  upon  as  giving  to  the  license  holders  a  monopoly,  but 
it  is  also  true  that  tlie  monopoly  is  merely  the  incidental  effect 
of  defining  by  a  fixed  and  comprehensive  rule  what  according 
to  the  legislative  judgment  is  a  reasonable  restriction  upon 
a  business  which,  carried  on  to  an  excessive  extent,  is  harmful 
to  the  community.  Such  a  monopoly  is  a  legitimate  form  of 
police  restraint,  if  the  principle  of  equality  in  the  selection  of 
the  licensees  is  not  violated.  It  must  be  admitted  that  it  is  not 
easily  reconcilable  with  the  constitutional  provision  that  no 
privilege  shall  be  granted  which  shall  not  on  the  same  terms 
be  open  to  all  others,  and  it  was  on  this  ground  held  inadmis- 
sible in  Arkansas.-*"  While  not  absolutely  inconsistent  with 
the  policy  of  granting  licenses  as  a  matter  of  right,  yet  the 
limitation  of  numbers  is  not  easily  administered  under  such  a 
policy,  and  therefore  not  in  practice  found  in  connection  with 
it.  High  license  fees  are  generally  relied  upon  to  keep  the 
number  of  places  within  reasonable  limits. 

§  212.    The  right  to  sell  depending  upon  uncontrolled  dis- 
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fislatiTe  judguit^nt  upon  a  general  question  of  policy.  Power 
of  imeontrolled  discretion  would  mean  that  the  liceusing 
authority  mijjht  grant  a  license  to  A,  and  withhold  it  from  B, 
without  any  reasoo  for  the  discrimination.  Such  a  power  ia 
not»  and  on  Rouufl  c* institutional  principles  eaonot  be,  vested 
in  administrative  authorities*"*** 

But  it  is  re  pin  led  as  in  accordance  with  the  principles  of 
IKtpular  government,  that  the  people  themselves  may  jutlge 
in  eiich  case  whether  a  licence  should  be  granted  or  not, 
NVcesaarily  the  reasons  or  motives  guiding  the  action  or  deter- 
mination of  a  eonsiderable  number  of  people,  whether  ex- 
pressed by  balhit  or  by  petition^  consent  or  remonstrance,  are 
legally  uncontrollable,  and  such  popular  decision  therefore 
represents  a  form  of  absolutely  free  discretion.  The  law  may 
require  a  positive  expression  of  opinion  in  favor  of  each 
Urease^  or  it  may  be  satisfied  with  giving  a  right  to  veto  by 
reinonjitranee,"**^  the  former  being  of  course  the  more  stringent 
proviision.  The  power  of  decision  usually  rests  with  the 
inhabitants  of  a  smaller  district  than  a  county :  a  town,  or 
•diH'iion  precinct^  or  the  neighborhood  of  a  church  or 
K<*hool,  or  a  district  within  a  speciiied  radius  from  tlie 
proposed  house,  or  a  block  or  square.^'  Wliere  the  dis- 
trict is  very  small  unanimous  consent  may  be  rei|uired.  This 
comes  then  very  close  to  the  provision  for  the  consent  of 
adjacent  property  owners*  In  one  form  or  other  the  rigfat 
to  a  license  is  thus  made  to  depend  upon  the  will  of  private 
citizens  by  the  statutes  of  a  considerable  number  of  states,^^ 
and  undoubtedly  under  local  regulations  in  many  counties, 
towns  or  rities  in  other  states.  The  constitutionality  of  this 
of  licensing  has  been  sustained ,^^ 


§  213-    Cotiititiitionality. — The  name  '  *  prohibition  *  *  explaiua 

jtlie  principle  iif  this  legislative  policy.     It  aims  at  the  entire 

|iiupprt*:*w*ion  of  the  traffic  in  intoxicating  beverages,  either  be- 

cause  even  moderate  consimiption  i^  regarded  as  an  cvil^  or 


*"  I  651-655,  infra. 
y^  luiUuna  Xichciki>n  Act  iif  1395. 
•*  flarrit^on  \,  Petiplt*  ejt  r**l,  Boet- 
^Qt,  I&5  IIL  4<J6,  Ii3  N.  R  lin. 
^s ArkaosJUfv   Florida,    ltiw*i,    \m\x- 


una,  tUinoiA,  Kentuckj,  Mississippi, 
Misfl<i«ri,  Oregtin,  Rhod^  Islatitl. 

^^  Vvav^'iej  V.  Chriflt onsen,  137  U. 
8,  H6;  Bwift  v.  People  ex  rd.  Ferris 
Wheel  Co.,  1B2  lU,  534,  44  N.  E.  528. 

^^Sat^,  wlao.  I  538-542,  564, 
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because  it  is  believed  that  any  method  of  regulation  is  inade- 
quate to  prevent  excess  and  abuse.  The  constitutionality  of 
prohibition  is  firmly  established.*^*^  The  one  decision  in  which 
it  was  squarely  denied^®  has  since  been  ignored  by  the  court 
which  rendered  it.  In  sanctioning  prohibition,  the  courts  do 
not  necessarily  accept  the  view  that  all  use  of  intoxicants  is 
wrongful,  but  simply  apply  the  principle  that  a  business  which 
ministers  merely  to  the  gratification  of  pleasure,  and  does 
not  serve  any  valuable  social  ^or  economic  end,  may  be  sup- 
pressed, if  attended  with  evil  to  the  community. 

§  214.  State  wide  prohibition.— There  are  sixteen  states 
which  either  at  some  time  have  had,  or  which  now  have,  pro- 
hibitory legislation  covering  the  entire  state. 

The  periods  of  prohibition  in  those  states  in  which  it  has 
disappeared  are  as  follows: 

Connecticut,  1853  to  1872.  Sustained,  State  v.  Wheeler, 
25  Conn.  290,  1856. 

Delaware,  1855-1857.  Upheld  as  constitutional  in  State  v. 
Allmond,  2  Iloust.  612,  1856. 

Illinois,  1851-1853.  Upheld  as  constitutional,  Jones  v.  Peo- 
ple, 14  111.  196,  1852. 

Indiana,  1855-1858.  Declared  unconstitutional  in  Beebe  v. 
State,  6  Ind.  501,  1855. 

Iowa,  partial  from  1851-1884 ;  total  from  1884-1894.  Upheld 
in  Santo  v.  State,  2  Iowa,  165,  1855. 

Massachusetts,  1838-1840,  1852-1868,  1869-1875,  upheld  Com. 
V.  Kendall,  12  Cush.  414,  1853. 


itea  two,  Bhode  Island^'  and  South  Dakota,*^*  had 

the  prfnrfple  embodied  id  const it4itional  provisions  which  were 

l^terwards    rL*pealed,     lo    Iowa   a   ctoDstitutioDat   amendment 

nrait  adopted  bj  popular  vote  iu  1882,  but  the  adoption  of  the 

Amendment  was  declared  void  on  aL*eoiiiit  of  an  irregularity  in 

j^tlie  proceed iiigj^  in  the  legii^lature  prior  to  ita  subimsBion  to 

It?  popular  vote.^^ 

Prohibition  prevails  at  present  in  the  foUowing  statea: 

Maine,  since  14^46,     The  famous  ** Maine  Law**  was  enacted 

1851.     Bustained  in  State  v.  Gurney,  37  Me,  156,  58  Am,  Dec. 

1853.     There  was  a  period  of  license  from  1856  to  1858. 

884  prohibition  was  embodied  in  a  constitutional  amend- 

[lent. 

Kanaaa,    since    1880,    when    the    following    constitutional 

[lendment  was  adopted;    **The  manufacture  and  sale  of  in- 

>Kiciiting  liquors  shall  be  forever  prohibited  in  this  state, 

ccept  for  medicinal,  scientific  and   mechanical  purposes/'**'* 

Xorth  Dakota,  since  the  adoption  of  the  first  constitution  of 

J889,  which  contains  a  prohibitory  clause* 

§216.    Scope  of  prohibitiOE,  — The  const  itotional  provisions 

Kansas  an*!  North  Dakota  eover  all  intoxicating  beverages; 

iat  of  Maine  allows  legislative  exceptions  in  favor  of  eider^ 

id  the  law  in  Maine  permits  the  sale  of  cider  by  the  manu- 

ictnrer.     It  may  also  lie  noted  that  I^laine  added  wine  and 

L*er  to  the  prohibited  list  only  in  1872,     Iowa  did  not  reach 

loroughgoing  prohibition  until  1884.    At  first  only  dramshops 

id  r**lailiiig  by  the  glass  were  prohibited;**  the  prohibitory 

iw  of  1855  excepted  wholesale  dealing  in  domestic  wine  and 

ider;  in  1856  the  manufacture  of  cider,  wine,  ale  and  beer 

ms  authorised,  and  in  1S58  intoxicating  liquor  was  defined 

as  In  cx€*rapt  beer  and  native  wine*     In  a  number  of  laws 

exception  is  found  in  favor  of  native  wine  or  cider.    This 

terimination  is  in  coniliet  with  the  commerce  clause  of  the 

tderal  constitution  and  with*  the  provisions  of  the  Wilson 

ct  of  1890,  and  is  therefore  invalid.*- 

Kew  Hampshire,  while  it  was  a  prohibition  stiite,  forbade 

lljT  sale  and  allowed  manufacture.     None  of  th^  present  ppo- 

ittton  atatea  discriminates  between  wholesale  and  n^tail  sales. 

r]8$^]096*  «"  Prohibitory    Aineuaraent   Caaei^ 

►  lfl»0'18de,  24  Kftn.  TOO,  188t>. 

■  Korhlt^  ati«J  L^nge  v.  Hill,  00        "»  isrrn. 

648,  UBZ.  03  See  as  to  tbiii  f  23sf. 
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Kentucky  excludes  manufacturers  and  wholesalers  from  the 
prohibition  by  local  option.  Whether  in  any  state  local  option 
for  ''license''  or  **no  license"  affects  wholesale  dealers,  must 
depend  upon  the  status  of  the  wholesale  trade  under  the  liquor 
legislation  of  the  state.  In  Illinois  the  local  power  of  prohibi- 
tion extends  to  wholesale  traflBc.®^ 

None  of  the  prohibition  laws  undertakes  to  control  private 
possession  and  consumption,  and  while  ** giving  away"  may  be 
prohibited  equally  with  selling  (in  order  to  prevent  evasions), 
Vermont  provides  expressly  that  the  words  **give  away"  do 
not  apply  to  the  giving  away  of  liquor  by  a  person  in  his  own 
private  dwelling,  unless  given  to  a  minor  other  than  a  member 
of  his  own  private  family  or  to  a  habitual  drunkard,  or  unless 
such  dwelling  becomes  a  place  of  public  resort.* 

§  216.  Local  power  of  prohibition.— The  policy  of  local 
power  of  prohibition  indicates  the  sentiment  of  the  legislature 
that  the  suppression  of  the  liquor  traffic  is  a  legitimate  method 
of  dealing  with  it,  and  that  the  legislature  is  not  on  principle 
opposed  to  it.  The  question  is  left  to  be  settled  by  the  people 
of  a  local  district  for  that  district. 

In  some  states  we  find  special  local  acts  passed  by  the  legis- 
lature, establishing  prohibition  in  some  locality.*  Practically 
this  is  not  very  different  from  a  local  power  of  prohibition, 
since  such  local  acts  are  not  apt  to  be  imposed  upon  the  locality 
against  its  will. 

In  a  number  of  states  the  powers  of  legislation  vested  in 
local  authorities  extend  to  the  suppression  of  the  liquor  traffic. 
Thus  in  Illinois  the  city  coimeil  ol"  every  city  has  uoAver  to 
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S  217.  Local  option*— The  most  common  form  of  local  power 
of  proliibition  is  that  of  local  option,  which  is  foimd  in  about 
ihalf  of  the  states  of  the  Union.  LegiRlative  provision  is  made 
/i>r  the  expression  by  vote  of  the  wishes  of  the  people  (of  the 
f^*uiit>%  or  of  a  town),  whether  licenses  are  to  be  granted  or  not, 
iieh  vote  to  be  repeated  periodiealiy  or  upon  the  petition  of 

Tolrrs. 

In  a  number  of  earlier  cases  the  principle  of  local  option  was 
declared  uiiconstitutioual  as  an  undnc  delegation  of  legisia- 
live  power  by  the  legislature  to  the  jieople.**  It  is  not  within 
I  III*  seope  of  this  treatise  to  discuss  the  validity  of  processes 
f»f  legrklation,  but  it  seems  clear  that  where  the  local  power 
does  not  merely  consist  in  the  ratification  of  some  legislative 
Hifajitire  which  is  then  withdrawn  from  local  control  and  can 
tie  altered  only  by  another  exercise  of  state  legislative  power, 
hni  is  continuing  so  that  the  people  of  the  district  can  both 

dopt  and  afterward  repeal,  or  adopt  at  any  time ,^— that  then 
Iht*  delegation  is  un distinguishable  from  the  immemorial  grant 
fif  local  jMiwers  of  i^^overnuient.  The  vaJidity  of  local  option 
fji  DOW  generally  recognised;  and  even  in  the  states  in  which 
it  waa  formerly  held  unconHtitutionat,  the  position  of  the  courts 
liais  been  reversed  or  ma  term  I  ly  modiiied,®     In  Texas  the  con- 

ititutioQ  direeta  the  legislature  to  provide  for  local  option.^ 

PUBLIC   MONOFOLY.      l§218-219.io 


1 218.      South   Carolina    Dispensary   Law. -^  The    exclusive 

servation  to  persons  duly  appointed  and  acting  under  official 

luthority,  of  the  right  to  sell  liquor,  was  a  feature  of  the  Maine 

*rohibitlon  law  of  1851,  and  was  applied  to  sales  for  medicinal 

md  mecbanieal  purposes.    It  was  foUowerl  in  other  states  and 

led  judicially,'^     The  extension  of  the  policy  to  the  sale 


Pcirter,     4     Hwrrifigton 
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IfwitK   «    Pfi*    fit.    507;    Kjt    parte 

^*n,     48     VaI      U9;      MaiKo     v. 

Slatcv  4  Ind.  W2\  Oeebrick  v,  Hlnte, 

IfTwa    401,   tlwJiirhig   Uicnl   ojifiim 

IW  *>f  IHi*}?  1 1  n  r«  mM  lit  lit  1  mill  L 

neb    Iran    Ibc*    uaturt^    of    tlit* 
itjon  ill  8tiitf  V,  Wrtr,  33  [.»wa 
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nroefK-ij  V.  Rtate.  42  Tud.  547;  StJite 
fx  rei  Witter  v.  Forkncr^  S*4  lowii, 
1 ;  Oardou  v,  Btnte,  40  Ohio  SL  607. 
H  U  H.  At  749;  Stftle  v.  JUilgc  of 
Cirt-uit  Cpurt,  50  K.  J.  L,  585,  I  U 
R.  A.  8*5;  Foek  v.  Tuwiiship  BtiJtnl 
(it  Bloomiiigdale,  82  Micb.  393,  10 
U,  R.  A.  m. 

»  AH.  XVI,  ^ee,  2il 

'*•So^?.  alao,  |  666,  567, 
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of  liquor  for  consumption  as  a  beverage  was  first  undertaken 
in  this  country  by  a  local  statute  enacted  for  the  city  of  Athens 
in  Georgia.  Governor  Tillman  of  South  Carolina  in  his  annual 
message  to  the  legislature  in  1892  called  attention  to  this  law. 
A  bill  embodying  the  principle  was  passed  for  South  Carolina 
on  December  24th  of  that  year,  to  go  into  effect  July  1, 1893.  It 
has  become  known  as  the  South  Carolina  Dispensary  Law,  and 
having  been  amended  in  important  particulars  from  time  to 
time,  in  part  to  meet  constitutional  objections,  is  in  force  at  the 
present  time.  In  1898  the  system  was  adopted  in  South  Dakota 
by  constitutional  amendment.  In  1899  Alabama  authorised  the 
establishment  of  local  dispensaries. 

A  brief  analysis  of  the  South  Carolina  law  will  explain  the 
system.  The  dispensary  system  applies  to  all  liquor  contain- 
ing alcohol  and  used  as  a  beverage.^  ^  ^w  manufacturers  and 
distillers  must  obtain  a  license,  except  that  any  one  may  make 
wine  for  his  own  use  from  grapes  or  other  fruit.^**  Manufac 
turers  and  distillers  may  sell  to  no  one  in  the  state  except  to 
the  state  commissioner,'^  who  may  also  contract  for  supplies 
with  responsible  grape  growers  in  the  state.' '^  The  state  com- 
missioner furnishes  liquor  to  county  dispensers'®  who  are 
appointed,  salaried  and  imder  oath,  and  who  are  themselves 
not  addicted  to  the  use  of  intoxicating  liquors.  They  may 
not  buy  from  any  one  but  the  state  commissioner.*''  No  dis- 
pensary can  be  established  in  any  township  without  the  ap- 
proval of  a  majority  of  the  township  voters.*®  The  state 
commissioner  furnishes  the  liquor  in  packages  containing  from 
one-half  pint  to  five  gallons,  to  which  his  certificate  is  at- 
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^eh&Jige,  and  transportation  of  alcohoHc;  Liquor  for  any  purpose 
forbidden  in  tbe  state.^^ 

The  act  of  1892  was  remodeled  in  1893^  the  main  principle 

}f  the  statut**  being  preserved,     lo  Aprils  1894,  the  Supreme 

Court  of  the  state  {one  of  the  judges  dissenting}  declared  the 

to  be  imconstitutioual  upon  the  broad  ground  that  the 

eould  not  in  the  exercise  of  its  police  power  eogage  in  a 

boionuereial  enterprisfe*^^ 

For  a  time,  therefore,  the  dispensaries  were  closed.    A  change 

I  in  the  Supreme  Court  was,  however,  shortly  espeeted,  and 
the  governor  declared  that  since  the  court  had  passed  only  on 
the  act  of  1892,  and  not  upon  the  act  of  189rj^  the  latter  was  in 
effect  and  would  be  enforced.    In  plaee  of  the  retiring  judge 
Ihe  legislature  elected  one  known  to  be  in  sympathy  with  the 
law*    The  act  of  1B93  eame  before  the  newly  constituted  court 
and  was  declared  constitutional ^  against  the  dissent  ,of  the 
judge  who  in  the  earlier  case  had  pronounced  against  the  val- 
^idtty  of  the  law  of  1S92.    The  court  held  that  it  was  not  within 
^nhe  power  of  the  state  to  engage  in  ordiDary  commercial  en- 
^■terpristes ;  but  that  liquor  was  not  on  the  same  footing  with 
'     other  eommereial  commodities,  and  being  an  article  dangerous 
lo  the  community,  the  assumption  of  the  traffic  by  the  state 
was  simply  a  form  of  controlling  the  danger,  as  legitimate,  if 
deemed  expedient  by  the  legislature,  as  regulation  or  prohibit 
.tion.     With  regard,  at  least,  to  an  article  dangerous  to  the 
norals,  good  order,  health,  or  safety  of  the  people,  a  state 
fmonopolj  is  thus  declared  a  proper  instrument  of  the  police 
jwer.^* 
A  eounty  monopoly  has  since  been  upheld  in  Georgia.*^ 

)S19,  Gotenburg  system.— It  is  only  another  form  of 
mopoly,  if  the  state  instead  of  assuming  the  liquor  traffic 
yt  delegating  it  to  its  administrative  subdivisions,  entrusts  it 
to  a  private  corporation,  to  which  it  grants  an  eschisive  fran- 
chise. Provided  that  the  terms  of  the  franchise  show  that 
|he  purpose  of  the  monopoly  is  more  efficient  restriction  and 
>ntrol,  it  would  fall  within  the  principle  of  the  Slaughter 


If  Sn.  L 15. 

^Mrt'uUoygk  r.  Brown,  41  S.  C, 
1 2a  U  B.  A.  ilO. 


5<  State  ex  ret  George  v,  Aiken, 
42  8.  C\  222,  1894;  26  U  B*  A.  345. 

M  pttimb  V.  Cbriatie,  103  Ga. 
42  L.  B.  A.  181. 
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House  Cases,^^  and  not  be  obnoxious  to  the  federal  constita- 
tion.  Under  the  provisions  of  many  state  constitutions,  for- 
bidding the  grant  of  special  or  exclusive  privileges  to  corpora- 
tions, this  form  of  monopoly  would  be  impossible.  The  so- 
called  Qotenburg  system  existing  in  a  number  of  Swedish  cities, 
embodies  this  form  of  control,  committing  the  whole  of  the 
liquor  traffic  to  a  company  which  pays  all  the  net  profits  into 
the  city  treasury  and  is  subject  to  strict  regulations  in  the 
conduct  of  its  business. 

There  would  be  no  constitutional  objection  to  a  system  au- 
thorising the  formation  of  corporations  under  general  law, 
subject  to  similar  restrictions  as  to  profits  and  conduct  of  busi- 
ness, and  confining  the  liquor  traffic  to  such  corporations  ex- 
clusively. The  principle  of  the  organisation  of  such  corpora- 
tions would  be  the  same  as  that  adopted  by  recent  statutes  for 
pawners'  societies.^^  The  principle  of  confining  the  liquor 
business  to  licensed  corporations  would  find  support  in  judicial 
decisions  upholding  similar  legislation  with  regard  to  the  busi- 
ness of  banking-^  and  insurance.^® 

LIQUOR  NOT  USED  AS  A  BEVERAGE.     SS  220-224. 

§  220.  Subject  to  control.— Alcoholic  liquor  is  the  subject  of 
restrictive  legislation  in  consequence  of  the  harmful  effects  of 
its  consumption  as  a  beverage.  Where  it  is  not  intended  to  be 
used  for  drink,  different  rules  become  applicable. 

The  principal  uses,  to  which  alcoholic  liquor  not  intended 
for  beverage  may  be  put,  are :  in  the  mechanic  arts  and  chem- 
ical  industries,  in  which  pure  alcohol  is  variously  and  ^xten- 
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itention  of  iiaing  the  article  logitimateiy.    The  policy  of  the 
iw  in  such  a  case  m  preventioD  of  evasion  rather  than  restraint 

>r  its  own  sake. 

221,    liquor  unsmt&ble  for  drink.— Where  aleobolie  liquor 
irxbts  in  a  furm  in  which  it  m  not  commonly  ukccI,  and  i»  not 
Ittraetive  as  a  beverage,  it  BhouW  be  held  not  to  be  within  tbt* 
t'strictive  or  prohibitory  li^^islation.     So  it  was  said  in  Iowa, 
f*f«>  long  as  the  liquors  retain  their  character  as  intoxicating 
^qttors  capable  of  being  used  as  a  beverage,  notwithstandinif 
Hher  iugredienls  may  have  been  mixed  therewith,  they  fall 
ider  the  ban  of  the  law;  but  where  they  are  ao  compounded 
filh  other  ^ubstaDces  as  to  lose  the  distinctive  character  of 
itoxicating  liquors,  and  are  no  longer  desirable  for  use  as  a 
timulatiug  beverage,  and  are  in  fact  medicine,  then  their  sale 
not  prohibited, '*3"    And  in  Massachusetts:    '*In  order  to  de» 
t^rmine  whether  the  statute  applies  to  a  sale  the  true  test  is 
inquire  whether  the  article  sold  is,  in  reality,  an  intoxicating 
Sqtior;  if  it  is,  the  sale  is  illegal  although  it  is  sold  to  be  used 
^a  medicine,  or  it  is  attempted  to  iliagiiise  it  under  the  name 
medicine*  or  it  is  a  mixture  of  liquor  and  other  ingredi- 
ents*   But  if  the  article  sold  cannot  be  imed  as  an  intoxicating 
Irink  it  is  not  within  the  prohibition  of  the  statute,  although 
It  contains  as  one  of  its  ingretlients  some  spirituous  liquor/''* 
The  sale  of  pure  alcohol  is  sometimes  in  express  terms  ex- 
hnpt4*ii  from  the  provisions  of  the  liquor  laws,  where  it  is 
:iiended  to  be  used  for  medicinal,  mechanical  or  chemical  pur- 
tj**  in  some  states  the  right  to  make  such  sale  is  conned 
druggists;^*  but  where,  as  in  most  states,  no  express  pro- 
ri»ion  is  to  be  found  it  seems  reasonable  to  regard  pure  alcohol 
not  within  the  statute,  unless  knowingly  sold  as  drink.*'* 
It  W8S  held  in  West  Virginia  by  a  divided  court  that  the  sale 
ensenee  of  cinnamon  for  cooking  purposes,  which,  however. 
drunk,  made  the  seller  liable/'*'*     In  Virginia  by  statute 
» sale  of  fruits  preserved  in  spirits  requires  a  license ;  whether 
preparation  of  that  kind  is  spirituous  liquor  or  not,  may  be'  a 
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question  of  fact;^®  if  put  in  good  faith,  it  would  seem,  that 
upon  general  principles  of  interpretation  it  should  be  exempt 
from  the  operation  of  the  statutory  restraint. 

§  222.  Liquor  suitable  but  not  intended  as  a  beverage.*^- 
Under  the  system  of  restrictive  regulation  of  the  liquor  traffic. 

—The  inclusion  in  the  regulative  system,  of  liquors  intended 
for  medicinal  purposes,  is  justified  by  the  consideration  that 
without  it  **the  effort  to  restrain  at  all  the  use  of  intoxicants 
would  be  rendered  entirely  futile.''^**  The  common  method 
of  regulation  is  to  give  the  exclusive  right  of  sale  for  such 
purposes  to  druggists,  physicians  or  other  licensees,  exclud- 
ing sometimes  keepers  of  hotels  and  eating  houses,  and  to 
provide  that  such  liquor  must  not  be  drunk  upon  the  premises 
where  it  is  sold.  The  same  reasons  that  justify  the  restriction 
of  the  sale  of  the  beverage,  justify  precautions  of  a  similar 
nature  against  the  abuse  of  the  sale  of  the  useful  article.  The 
general  principle  has  been  sustained  in  the  states,^®  and  by  the 
United  States  Supreme  Court.^^  Sales  by  druggists  are  com- 
monly relieved  from  some  of  the  restrictions  upon  the  sale  of 
intoxicants,  especially  as  to  time  of  sale  and  as  to  location  of 
place,  and  license  fees  are  greatly  reduced  or  nominal;^*  on  the 
other  hand  druggists  may  be  required  to  keep  a  record  of  their 
sales  and  may  even  be  forbidden  to  sell  without  a  physician  s 
prescription.'*^ 

§  223.  The  same;  under  the  system  of  prohibition.— All  pro- 
hibitory laws  make  an  exception  in  favor  of  sales  for  medical 
purposes.    This  is  not  a  legislative  indulgence  but  a  constitu- 
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tiat,  and  its  ererciso  would  be  as  purely  arbitrary  as  the  pro- 
Ibilioti  of  its  sale  for  religious  purposes**'*^ 
In  tbe  prohibition  states  of  New  England  we  find  state  com- 
jnisHioDers  who  furnish  the  liquor  to  local  official  laid  salaried 
LMits  who  sell  for  public  aceount.    There  is  in  other  words  a 
ablic  monopoly  of  the  same  character  as  was  lati*r  on  adopted 
liquoris  as  beverages  by  the  South  Carolina  dispensarj" 

in  Kansas,  and  in  local  option  districts  in  other  states,  tht* 
ight  to  sl41  is  reserved  to  licensed  druggists,  much  as  under 
p  s^Tilem  of  restrictive  regulation, 

Wliere  adequate  provision  exists  for  the  supply  of  medicines, 
ere  is  no  right  to  furnish  liquor  for  medicinal  purposes  in 
nlrn  Vent  ion  to  these  provisions.'*'*  Not  even  physieians  may 
11  liquor  without  the  permit  provided  for  by  law,^^  The 
oth  Carolina  dispensary  law  makes  provision  for  the  fur- 
ashing  by  county  dispensaries  to  licensed  druggists  and  manu- 
cturers  of  proprietary  medicines,  and  of  intoxicating  (not 
alt)  liquors  for  the  purpose  of  compounding  medicines,  tine- 
tmn?s  and  extracts  that  cannot  be  used  as  a  beverage.  This  ex- 
[udi»s  tdto gather  wine^  whiskey  or  brandy  other  than  aneh  as 
be  obtained  from  the  county  dispenser,  and  where  there  ia 
no  county  tlispenser  these  liquors  would  seem  to  be  unobtain- 
le  for  medical  purposes. 

It  hai  been  held  in  Maine  in  a  ease  where  upon  a  physician's 

ler  a  child  was  rubbed  with  rum  wdiieh  was  privately  ob- 

intHi,  there  being  no  licensed  druggist  in  the  place,  that  the 

tutorj"  penalty  was  incurred,  although  the  court  admitted 

nt  it  was  iniliacreet  to  prosecute.^'*     This  decision  is  imsatis* 

lory.    The  right  to  an  adecjuate  supply  of  medicines  cannot 

cut  off  by  the  legislature,  and  when  legal  provisions  would 

ive  such  effect  they  must  to  that  extent  be  inoperative.    The 

iea  of  necessity  should  be  accepted  as  a  sufficient  defense  to  a 


I  ButtIs  t.  Commojiwi'ttlth,  8S  Ky*     ever  by  construction  of  law,  and  e»- 

pi'cittUy  if  tbere  is  no  apecial  pro- 
vision for  salei  for  medicinal  pur- 
poEies^  a  phjsician  mn^  be  held  not 
to  be  within  the  spiiit  of  the  u^cU 
State  V.  liArrimore,  19  Mo,  391. 
♦nstfitf-  V.  Brown,  31  M«.  522, 
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criminal  charge  under  such  circumstances.  Courts  have  repeat- 
edly intimated  that  statutory  prohibitions  must  not  be  pressed 
to  extreme  and  imreasonable  applications  within  the  letter  but 
not  within  the  spirit  of  the  statute.  This  view  was  taken  in 
North  Carolina,'*"  and  Mississippi,-*®  even  without  proof  that 
the  necessity  could  not  have  been  provided  for  without  a  viola- 
tion of  the  letter  of  the  law. 

§  224.  Sale  of  wine  for  sacramental  purposes.'*^— The  sale  of 
wine  for  sacramental  purposes  is  in  some  states  expressly  pro- 
vided for,  and  treated  like  the  sale  for  medicinal  and  mechan- 
ical purposes ;  the  laws  of  many  states,  however,  fail  to  provide 
expressly  for  this  use.  Where  liquor  can  be  sold  under  a  gen- 
eral license  system,  the  fact  that  the  license  may  raise  the 
price  of  the  wine,  or  that  the  wine  can  only  be  obtained  at  a 
limited  number  of  places,  or  cannot  be  obtained  at  certain 
hours,  would  of  course  not  furnish  sufficient  ground  for  holding 
that  an  obstacle  was  placed  upon  the  free  exercise  of  religion. 
Where  the  sale  of  liquor  is  entirely  prohibited,  or  allowed  only 
for  mechanical  or  medicinal  purposes,  or  upon  a  physician's 
prescription,  it  may  still  be  freely  imported  for  sacramental 
use.  The  liberty  of  religion  perhaps  does  not  impose  upon  the 
state  the  duty  of  furnishing  a  market  where  the  necessary 
accessories  to  worship  may  be  procured.  The  prohibition  of  the 
sale  of  an  article  suitable  only  for  religious  purposes  would  of 
course  be  unconstitutional. 
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righlH  Df  mao-^     Special  provision  is  made  in  a  mtmber  of 
itates  for  the  punishment  of  eonimon  or  habitual  dnmkards,^ 

§226-  Habitual  mtemperance,— Tin*  polic*^  power  deab 
t^itli  the  liabit  oi  i.^vuk-sNivi^  ilriuking  by  preVL*ntiv<.^  and  n*- 
trictive  measures. 

The  Htalutary  provisiuns  ]>ryhibitiD^  under  penalty  the  fur- 

liiihing  of  intosicating  liquors  to  iutt^nipenite  persons,  and 

allowiug  relatives  of  such  persons  to  givi*  to  the  seller  warnings 

,|u  (hat  i^ifect,  address  tht^iuselves  primarily  to  the  seller  of 

Uqnor,  but  operate  in  etieet  upon  the  drunkitrd  as  a  depriva- 

ItoD  of  liberty.^     It  must  of  course  be  open  to  the  person 

films  interdieted  to  show  that  he  is  not  a  drunkard,  and  it 

iBH  been  held  that  the  notiee  given  to  the  seller  puts  him  upon 

il%  imiuirj'  as  to  the  habits  of  the  individual  he  is  warned 

lot  to  sell  to,  but  that  it  must  be  proved  in  court  what  the 

iliabiLH  of  the  individual  aetimlly  were,**     It  would  hardly  be 

L within  the  power  of  the  legislature  to  give  the  wife  an  absolute 

right  t*i  forbid  the  furnishing  of  liquor  to  her  husband,  and 

bthuH  deprive  him  of  rights  enjoyed  by  other  citizens,  unless 

khis  particular  status  or  condition  made  him  a  proper  object 

II f  n'StriiinL 

Prohibitions  against  the  employuient  of  pL*rsons  habitually 

Iumng  intoEieating  liquor  to  excess^  as  engineers,  conductors, 
Hc-t  iu  the  service  of  railroad  (companies,  are  justified  on  the 
irrounds  of  public  safety*  In  the  exercise  of  its  administrative 
lK>wcr  the  state  may  exclnde  intern  perates  from  eniploynient 
in  the  public  service,  and  provisions  to  that  effect  are  found 
in  the  civil  sprvicp  a<4s." 
§  227.  Compulsory  commitment  to  asylums  and  institutionB 
for  th»  cure  of  inebriates.  — A  considerable  amount  of  legisla* 
tion  han  been  ^^nacted  in  recent  yt^nrs  having  in  view  the 
tri'atment  and  cure  of  inebriates.  Where  the  drink  habit  has 
proirrtfased  so  far  as  to  become  a  disease,  it  may  be  a  proper 
Kiibjeet  for  treatment  in  nn  asylum.  Ounpulsi.iry  commit* 
ment,  however,  as  in  other  case?*  of  mental  unsoundness,  re* 
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quires  notice  and  hearing  to  comply  with  the  constitutional 
guaranty  of  due  process.^  The  power  of  a  court  of  chancery, 
under  statute,  to  take  charge  of  the  person  as  well  as  the 
estate  of  a  habitual  drunkard  was  recognised  early  in  New 
York,®  but  a  commitment  to  an  inebriate  asylum  without 
notice  was  held  to  be  unconstitutional.^^  In  Wisconsin,  it 
was  held  that  when  the  commitment  was  penal  (the  inebriate 
being  imprisoned  for  a  definite  time),  the  law,  in  the  absence 
of  the  usual  safeguards  to  an  accused,  was  unconstitutional.** 
The  statutes  of  some  states  authorise  compulsory  commit- 
ment, or,  which  amounts  to  the  same  thing,  the  acceptance  of 
a  bond  from  the  inebriate  that  he  will  take  treatment,  in  case 
of  conviction  for  drunkenness.*  ^  In  the  absence  of  statutory 
authorisation  such  bond  has  been  held  to  be  unenforceable.** 
The  fact  of  conviction,  it  would  seem,  can  add  nothing  to 
the  power  of  the  state  which  it  would  possess  upon  any  other 
form  of  determination;  for  treatment  can  hardly  be  inflicted 
as  punishment  when  the  condition  of  the  offender  does  not 
require  it,  the  asylum  not  being  established  as  a  place  of  im- 
prisonment for  offenders  who  are  not  inebriates,  and  when 
the  condition  is  such  as  to  call  for  treatment,  not  only  is 
a  conviction  not  necessary,  but  it  would  seem  inappropriate 
if  the  person  was  not  in  reality  responsible  for  the  act  or 
condition.  It  is  held  in  Michigan  that  the  court  cannot  be 
authorised  to  take  upon  conviction  a  recognizance  that  treat- 
ment will  be  taken,  with  the  provision  that  a  certificate  from 
the  managers  of  the  institution  that  the  offender  has  complied 
with  its  rules,  will  entitle  him  to  his  final  discharge  by  the 
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[  prtivisioiig     of     th^     federal     constittition     require     caoBid- 

eratioii:      1,    thosi*    bearing    od    citizenship    and    equality;** 

Ihe   protectioD   of  the   right  of  property;^*   3,   Uie  elauae 

riijg  to  the  United  States  the  right  to  regulate  commeree 

I  with  foreign  natiana  and  among  the  states  and  with  the  Indian 

tribes.*" 

ll  will  be  suflieietit  here  to  treat  of  the  right  of  eitizennhip 
I  and  the  freedom  of  eommercej  the  principle  of  equality  and 
the  proteetion  of  propertj  being  fully  discusBed  in  subsequent 
ehapteraJ* 

1 329.     Right  of  citi^enshlpJ^— The  escereise  of  the  power 

to  control  the  right  to  sell  liquor  by  prescribing  personal  quali* 

fleatioUB  or  by  prohibition  doi's  not  abridge  tht?  privileges  and 

imm unities  of  citizens  of  the  Tnited  Htates*    *  *  It  is  imdoubtedly 

[true  that  it  is  the  right  of  every  citizen  of  the  United  Statm 

|to  pursue  any  lawful  trade  or  businesR,  under  sueh  rentrictions 

arc  imposed   upon  all  persona  of  the  same  age,  sex  and 

condition.     But  the  possesaion   and  enjoyment  of  all  rights 

J  subject  to  such  reasonable  conditions  as  may  be  deemed  by 

governing  authority  of  the  country  essential  to  the  safety, 

I  health,  peace,  good  order  and  morals  of  the  community.    .    ,    . 

The  police  power  of  the  state  is  fully  competent  to  regulate 

th**  business— to  mitigate  its  evils  or  to  suppress  it  entirely. 

[There  is  no  inherent  right  in  a  eitijsen  to  thus  sell  intoxicating 

iquora  by  retail ;  tt  is  not  a  privilege  of  a  citizen  of  the  state 

ir  of  a  citizen  of  the  United  States.     As  it  is  a  bui^iness  at^ 

llended  with  flaiiger  to  the  community,  it  may,  as  already  said, 

be  tntirrly  prohibited,  or  be  permitted  under  such  conditions 

a«  will  limit  to  the  utmost  its  evils.     The  manner  and  extent 

of  regulaiton  rest  in  the  discretion  of  the  governing  authority. 

That  authority  may  Vi*«t  in  such  officers  as  it  may  deem  proper 

the   power  of  pi&saing   upon   applications   for   permission   to 

earry  it  on,  atid  to  iseue  licenses  for  that  purpose.     It  ia  a 

matter  of  legislative  will  only.    An  in  many  other  cases,  the 

may  not   always  exercise  the  power  conferreil   upon 

with   wisilom  or  justice   to   the   partieft  aJTf^eted.     But 
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that  is  a  matter  which  does  not  affect  the  authority  of  the 
state,  or  one  which  can  be  brought  under  the  cognizance  of 
the  courts  of  the  United  States."^ 

§  230.  The  freedom  of  commerce. —In  1827  the  decision  in 
Brown  v.  Mary  hind- ^  established  the  principle,  that  an  im- 
porter of  goods  from  foreign  countries  had  the  right  to  sell 
them  in  their  original  packages,  free  from  any  restraint  or 
burden  imposed  by  stat(»  laws,  and  that  the  power  of  the  state 
attached  only  after  the  original  packages  in  the  hands  of  the 
importer  had  b(MMi  broken  and  the  goods  had  become  mingled 
with  the  general  mass  of  property  within  the  state.  It  was 
at  the  same  time  recognised  that  the  state  could  exercise  its 
police  power  over  infectious  and  similarly  dangerous  articles, 
on  the  ground  that  they  were  not  subjects  of  commerce  and 
hence  not  protected  by  the  federal  constitution. 

§  231.  License  cases.— In  1847,  a  number  of  cases  collec- 
tively known  as  the  License  Cases^s  were  decided  without  an 
official  court  opinion,  each  of  the  judges  stating  his  personal 
reasons.  The  decision  upheld  statutes  of  Massachusetts  re- 
quiring a  license  for  the  retail  sale  (in  less  than  undivided 
lots  of  28  gallons)  of  wines  and  spirituous  liquors,  notwith- 
standing the  fact  that  such  liquors  might  be  imported  from 
abroad,  since  tlie  state  law  acted  upon  the  article  after  it 
had  passed  the  line  of  foreign  commerce,  and  became  a  part 
of  the  mass  of  property  in  the  state.  **  Although  a  state  is 
bound  to  receive  and  to  permit  the  sale  by  the  importer  of 
any  article  of  raerehanflise  whieh  Congn'ss  authorises  to  he 
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NeisoB  cODcurredf  uphold  the  aet  on  the  ground  that  the  state 
had  a  power  subordinate  to  that  of  Cmigresj*  to  legiglHle  iu 
tna tiers  of  commerce  for  the  proteetion  of  local  interests,  aud 
that  this  power  might  be  exercised  in  the  absetiee  of  nny 
federal  regulation;— Justice  McLeao  on  the  groiuid  that  the 
principle  of  Brown  v.  Maryland  applied  only  to  imporlii  from 
tareigu  coimtries  and  not  to  imports  from  another  state* 
JoEtice  Daniel  qaestioned  altogether  the  soundness  of  the 
principle  laid  down  in  Brown  v.  Maryland,  and  Justice  Wood- 
bury  insisted  that  regulation  of  sale  after  import  was  not 
inconsijgtent  with  the  freedom  of  commerce. 

Ill  1888  in  Kidd  v.  Pearaon^^  the  Supreme  Court  held  that 
the  power  to  reirulate  commerce  did  not  extend  to  maDufacture, 
th(uigh  the  manufactured  article  was  intended  to  be  exported, 
and  that  it  was  therefore  within  the  power  of  a  state  to  pro- 
hibit the  manufacture  of  liquor  without  any  exception  in 
favor  of  intended  exports. 

Earlier  in  the  same  year,  1888,  the  Bupreme  Court  had  held, 

in  Bowman  v.  Chicago  &  N.  W.  B,  Co., 2'"*  that  a  state  could  ni4 

prohibit  the  transportation  of    liquor    from    one  state    into 

iher,  the  question  whether  it  could  prohibit  the  sale  after 

rtation  being  left  open.^^ 

§  232.  Leisy  v.  Hardin  and  the  Wilson  act— In  1890,  in 
Insiiiy  T.  Hardin,^  this  latter  point  was  determined  against 
the  fwiwer  of  the  states,  and  it  seems  that  under  this  decision 
a  license  required  of  an  importer  of  liquor  for  sales  in  original 
packaf^cR  would  have  been  unconstitutional.  In  Walling  v. 
Michigan^*  a  discriminative  license  was  held  invalid,  but  the 
caae  strongly  iiitimat^^d  that  a  non-discriminative  license  re- 
quired of  all  liquor  sellers  alike  would  be  valid  as  to  those 
intr  imported  liquor.  So  also  it  is  very  probable  that  it 
^oinijetent  to  the  states  to  forbid   the  sale  of  liquor  in 

packages  to  intemperates.^* 
'5rtly  after  the  decision  in  Leisy  v.  Hardin,  in  the  same 
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year,  Congress  passed  a  statute*^  providing  that  **all  fer- 
mented, distilled  or  other  intoxicating  liquors  or  liquids  trans- 
ported into  any  state  or  territory,  or  remaining  therein  for 
use,  consumption,  sale  or  storage  therein,  shall,  upon  arrival 
in  such  state  or  territory,  be  subject  to  the  operation  and 
eflfect  of  the  laws  of  such  state  or  territory  enacted  in  the 
exercise  of  its  police  powers,  to  the  same  extent  and  in  the 
same  manner,  as  though  such  liquids  or  liquors  had  been  pro- 
duced in  such  state  or  territory,  and  shall  not  be  exempt  there- 
from by  reason  of  being  introduced  in  original  packages  or 
otherwise."  The  constitutionality  of  this  act  was  upheld  in 
Wilkinson  v.  Rahrer.^i 

In  Rhodes  v.  lowa^^  [^  ^^g  heij  n^^i  the  power  of  the  states 
under  the  Wilson  Act  did  not  attach  until  the  goods  imported 
had  reached  the  consignee. 

It  had  been  held  in  Tiernan  v.  Rinker,^^  that  a  state  in  its 
liquor  legislation  may  not  discriminate  in  favor  of  the  product 
of  that  state  as  against  the  products  of  other  states,  and  in 
Walling  V.  Michigan,^^  that  wholesale  dealers  of  other  states 
may  not  be  discriminated  against. 

§233.  The  South  Carolina  law.— The  South  Carolina  dis- 
pensary law  passed  upon  in  Scott  v.  Donal4^*  (which  was 
enacted  subsequent  to  the  passage  of  the  Wilson  Act)  pro- 
vided that  the  state  commissioner  should  in  his  purchases  give 
preference  to  the  brewers  and  distillers  of  the  state,'®  and 
that  he  should  have  power  to  contract  with  grape  growers  in 
the  state  for  the  sale  of  their  product  through  the  dispensary, 
[^harginu  not  Trioro  than  10  uer  t^t^'nt.  profit  for  handling  their 
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products  of  other  states  while  recognising  liquor  as  a  legiti- 
mate article  of  commerce. 

The  provisions  condemned  in  Scott  v.  Donald  were  there- 
fore eliminated  from  the  law.  It  was  held  in  Vance  v.  Vander- 
cook  Co.*®  that  under  the  Wilson  Act  the  state  in  the  exercise 
of  the  police  power  might  reserve  to  itself  the  exclusive  right 
to  sell  liquor  after  its  arrival  in  the  state,  so  long  as  any 
citizen  was  allowed  to  import  for  his  own  use,  but  that  the 
latter  right  could  not  be  qualified  by  a  condition  that  a  sample 
should  first  be  submitted  for  approval  to  the  state  commis- 
sioner, since  the  inspection  of  the  sample  was  not  an  inspection 
of  the  imported  goods  and  the  restriction  therefore  untenable 
as  an  inspection  law.  With  this  exception,  however,  the  act 
was  upheld  as  consistent  with  the  commerce  clause  of  the 
constitution. 

3«  170  U.  8.  438. 


CHAPTER    IX. 

PUBLIC  MORALS  (OOKnNUED). 
VICE  AND  BBUTALITY. 
SEXUAL  VICE.     §§  234-246. 

§  234.    Purpose  and  scope  of  police  control.— The  problems 

presented  by  sexual  immorality  differ  considerably  from  those 
with  which  the  police  power  has  to  deal  in  case  of  gambling  and 
drink.  The  gambling  instinct  and  the  desire  for  drink  are 
not  recognised  as  useful  or  necessary  in  the  economy  of  civil- 
ised life,  although  a  moderate  indulgence  in  them  is  regarded 
by  the  majority  of  people  as  harmless  and  unobjectionable, 
and  as  a  source  of  rational  pleasure.  On  the  other  hand  the 
sexual  instinct  is  essential  to  the  perpetuation  of  the  human 
race,  and  the  stimulation  of  sexual  attraction  cannot  be  con- 
demned; but  custom,  the  universal  sense  of  decency,  and  the 
subserviency  to  its  natural  purpose,  set  bounds  to  the  indul- 
gence of  sexual  passion,  which  is  immoral  only  in  so  far  as 
society  derives  no  benefit  from  it. 

According  as  the  element  of  sexual  intercourse  is  directly 
or  indirectly  involved  in  immoral  practices,  we  may  distinguish 
lasciviousness  and  obscenity  from  fornication  and  prostitution. 

LASCTVIOUSNESS  AND  OBSCENITY.     §§  235-239. 

§  235.  Lewd  and  lascivious  conduct.— Words,  gestures  or 
acts  suggestive  of  impure  thoughts  or  passions,  if  indulged 

iu  in  private^  ar*'  boyond  the  eoj^niizanoe  of  the  poliei.'  powrr: 
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and  therefore  Jo  not  arnomit  to  indecent  assault   which   is 
[luiikhabte  at  Gomtnon  law"  would  not  be  punishable  without 

le  statutory  provision  against  lewdness,®   whieh    therefore 

E?nre  a  nsoful  purpose. 

§236i    Obscene  performances  and  publicatiosiB,— Both  ob- 

\:ene  jniblieiitious  and  obse^^ne  performauees  are  punishable  at 

Muninou  law,  and   the*  former  are   frequently  prohibited  by 

tatute^  more  rarely  alfso  the  latterJ    The  statutes  are  primarily 

dirt*<iti*d  again.st  those  who  are  active  in  pnieuririir  or  eireu- 

j^latiug  publieatiouKt  whieh  iuelude  all  sorts  of  books,  writings, 

irints  or  other  pietorial  representations,   fiyrures  or  images, 

fleven  iriBtrument.s  or  articles;  but  soiuetiin**H  the  mere  pos- 

liotiHt  even  without  intent  to  mdl  or  give  away*  is  made  an 

iffeu*!**** 

Federal  legislation  prohibits  the  rnaUing  (>r  importation  or 

[*nding  from  slate  to  state  of  any  obscene,  lewd,  or  lascivious 

[►ook,   writing,  print,  drawing,  or  representation   or  puhliea- 

ttitm  of  an  indeeeut  character  or  article  of  an  imm(»ral  nature, 

Jor  of  any  notice  giving  information  where  sm>h  matter  fan  be 

|€)btained.^    The  prohibition  extends  to  private  sealed  letters,*^ 

The  terms  obscene,  lewd,  lascivious,  indecent,  and  immorat  are 

iimhI  indiseriminately  and  with  exclusive  referenee  to  sexual 

impurity.*'     The  legislation  rests  partly  upon  the  control  of 

|tlie  poMt  <>ftieei2  ^^^^i  partly  upon  the  power  over  commerce.** 

I  237.    Tests  of  obscenity,— A  clear  understanding  of  what 

criminally  t*l*st*cn*%  Iinvil,  or  laseivions  is  important  to  nmrk 

II'  line  between  what  is  allowable  in  the  interest  of  science^ 

irt  and  literature,  and  what  is  punishable.     Serious  doubts 

L^iranrmg  the  legitimacy  of  the  purpose  of  the  publication 

ive  arisen  in  comparatively  few  crises,  and  especially  in  the 

decided  by  the  federal  courts  regarding  obscene  matter 


t3€a«a.  Rev.  Ijiwiw  ch.  212^  Bee* 
S;   6Mii>t>  New  (Vim.  Law  t,  Bee. 
504*  and  IJ,  MX 

•  Ittinois  Crim*  CoJ*^,  8or.  2:1X 

•  Vtdit4  8tat*»«  Kcv.  StiiL  :249L 
^MS;  Art  8q>t.  26*  188S,  I  Byjip'* 
^irl;    r«br,  S.  nvt7,   \\  BupiiL  547; 

24,  1^7,  n  Siap|)L  708, 


10  R(?  WaliU,  42  Fed.  822;  Grimm 
V.  tTtiiteti  ^?tatr>H,  15*5  U.  8.  mi; 
Andrews  v,  Unitod  States,  162  U,  8w 
420. 

"TJnttefl  Smtea  v.  WijLrhtmftU,  3 
Feti.  a3(i;  Bwfuriiigeii  v.  tliilt<Ml 
Hlnti>»»  1(51  U,  B.  44ri 

1=  Ex  pnrfe  Jfiekwoti,  m  V.  a  727. 

1^  LrtttiTv  rase  (Hijiitipion  v» 
Amtss),  im  U.  B.  32L 
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in  the  mails  the  immorality  of  the  purpose  has  generally  been 
clear.^*  The  leading  English  case  is  Reg.  v.  Hicklin.**  A 
body  called  the  Protestant  Electoral  Union  was.  formed  "to 
maintain  the  Protestantism  of  the  Bible  and  the  liberty  of 
England,  to  expose  the  deceptive  machinations  of  the  Jesuits," 
etc.  A  member  of  this  body  in  the  furtherance  of  the  pur- 
poses of  the  union,  published  a  pamphlet  called  **The  Confes- 
sional Unmasked,  showing  the  depravity  of  the  Romish  priest- 
hood, the  iniquity  of  the  confessional  and  the  questions 
put  to  females  in  confession.''  The  pamphlet  consisted  of 
extracts  in  translations  from  works  of  theologians  and  casuists, 
about  one-half  of  the  pamphlet  being  obscene  in  fact  as  relating 
to  impure  and  filthy  acts,  words  and  ideas.  The  pamphlet  was 
circulated  at  street  corners  and  sold  at  the  price  of  one 
shilling.  Proceedings  were  instituted  for  the  seizure  and 
destruction  of  these  pamphlets,  and  upon  appeal  to  the  Quarter 
Sessions  the  Recorder  held  that  the  publication  was  not  within 
the  provisions  of  the  statute  af2:ainst  obscene  books,  in  view 
of  the  absence  of  any  purpose  to  corrupt  the  public  morak 
This  decision  was  reversed  by  the  Court  of  Queen's  Bench, 
the  Justices  holding  that  the  test  of  the  obscenity  must  be 
found,  not  in  the  ulterior  object  or  motive  of  the  publication, 
but  in  its  tendency  to  deprave  and  corrupt  those  whose  minds 
are  open  to  immoral  influences  and  into  whose  hands  publica- 
tions of  that  kind  may  fall,  and  that  it  went  far  beyond 
anything  which  was  necessary  and  legitimate  for  the  purpose 
of  attacking  the  confessional.^® 
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In  People  v.  Muller*^  a  dealer  was  mdieted  for  placing  on 
sale  photographs  of  pk*tur*-*s  which  had  been  exhibited  at  the 
^arm  Salou  and  in  American  t'itieu.  The  jury  found  the  pic- 
^Breit  ob8i*eue  and  indecent,  and  the  conviction  was  mistained 
hy  the  Court  of  Appeals.  It  was  held  to  be  no  defense  that 
the  pietare  was  of  distinguished  merit,  nor  that  it  was  sold 
to  a  person  whom  it  could  not  injure;  also  that  the  testimony 
of  0  professional  artist  was  properly  excluded,  the  question 
not  being  whether  the  picture  was  indecent  in  the  opinion 
rif  a  particular  class,  but  whether  it  was  indecent  in  fact,  and 
that  this  wa^  matter  at  judgment  within  the  knowledge  of 

ftiinary  jurymen. 
In  the  Matter  of  the  Worthington  Company, ^^  a  receiver 
applied  to  the  court  for  lea%^e  to  sell  a  number  of  costly  books, 
containing  well-known  works  by  Rabelais,  Boccaccio  and 
others,  the  contents  of  which  were  immorah  The  court  allowed 
the  sale  on  the  ground  tliat  the  books  in  quejstion  had  a  recog* 
nised  standing  in  literature,  and  that  the  particular  copies 
in  question  would  appeal  ehietly  to  book  lovers  and  that  evil 

^ke€t«  were  therefore  not  to  be  apprcdiended. 

^"  These  decisions  concur  in  finding  the  teat  of  obscenity  in 
the  effect  rather  than  the  purpose  nf  the  publication,  but  the 

te  last  cited  looks  to  the  etT?ct  in  particular  instances  in- 
ad  t*f  to  the  j^eneral  effect.     On  principle,  and  apart  from 
the  factH  of  that  case,  the  general  effect  should  be  controlling, 

ttice  it  iM  impossiJjle  to  foresee  into  what  particular  hands 
publication  may  get,  and  a  most  serious  and  legitimate  treat- 
mvnl  of  sexual  relations  may  have  for  some  persons  only  a 

tirbid   interest.     The  general  effect  is,  however,  in  reality 
distingiiishabic  from  the  purpose,  since  every  one  must  be 
presumed    to   contemplate   the    natural   and   probable   eonse- 
Mienccs  of  his  actj%. 

§238*    Logitunate  purposes:  science,  social  reform,  etc.— 
The   purpose   of  arousintr   impure   emotions   is   generally   ex- 


^^1  a  libel  ti>o  obscene  to  appear 
Wmk  die«Bejr  on  tUe  record  mn^  be 
iweriliAd  in  a  more  g:oBentl  way, 
•»il  Uitii  an  averment  ut  tbc  too 
l^mit  «)b»c«tutf  of  iti  words  wiU  b* 
Pfcrifpti**}  i unload  of  llu^ir  tanor. '^ 
BiriNifi  New  Criminal  Procedor^  II, 
790,      Thin    mtim»   a    needlew 


ct*iceseioii  since  the  obseeoe  matter 
muat  appear  in  the  evidence.  In 
Kogland  the  eonceasioii  U  oot  made. 
Brad  la  ugh  v.  TLcg.  3  Q.  B,  D,  ^T, 

37  96  N.  Y,  408, 

i»  30  \\  Y.  Suppl.  361,  24  L.  K,  A. 
110. 
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eluded  by  serious  scientifie  purpose,  and  the  legitimate  pursuit 
of  science  is  therefore  safe  from  the  charge  of  criminal  ob- 
scenity or  lasciviousness. 

The  investigation  and  publication  of  truth  for  the  promo- 
tion of  human  knowledge  is  of  the  essence  of  science,  and 
must  be  beyond  the  interference  of  the  police  power.  Truth 
and  science  are,  however,  not  convertible  terms,  and  it  cannot 
be  admitted  that  every  true  fact  is  a  contribution  to  science. 
Whether  the  statement  of  a  fact  is  a  contribution  to  science 
or  not  must  depend  chiefly  upon  the  form  and  circumstances 
of  the  statement,  and  commonly  accepted  canons  will  gen- 
erally furnish  the  safest  guidance.  It  is  obvious  that  if  truth 
were  a  complete  justification  the  prohibition  of  obscenity 
would  be  entirely  futile. 

The  interest  of  public  decency  demands  that  even  in  the 
legitimate  pursuit  of  truth  the  channels  selected  for  the  spread- 
ing of  truth  be  those  least  harmful  to  the  community,  and  the 
traditions  of  science  have  accepted  this  condition,  which  cannot 
be  regarded  as  a  limitation  of  true  liberty.'^ 

§  239.  Art  and  literature.^'^— Plere,  too,  the  purpose  should 
be  regarded  as  controlling,  since  as  a  rule  it  will  determine 
the  general  eileet.  An  author  may  depict  immorality  for  a 
moral  purpose,  and  if  he  does  it  in  such  a  way  as  to  impress 
its  evil  character  upon  his  readers  there  can  be  no  danger  to 
public  morals  ;2i  but  if  he  makes  vice  alluring,  it  is  just  to 
hold  that  he  must  have  contemplated  the  probable  consequences 
of  his  work,  and  the  avowal  of  a  moral  purpose  need  not  be 
accepted  as  conclusive. 
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of  deeeBcy,  and  in  the  absence  of  positive  enactment  established 

^conventiuDS  should  be  regarded  as  part  of  the  law*    Upon  this 

||f round  the  nude  iti  art  is  free  from  objection.    There  is,  how- 

[ever,   much  in  art  and    literature   that  is  merely  tolerated, 

kough    in   grosstieas  or  siiggestiveness  it  goes  beyond  the 

aons  of  firmly  estiiblished  tradition;  with  regard  to  pro- 

Lduetionii  of  that  kind  not  even  a  iang-eontinued  policy  of  mm- 

liiilerfcrence  will  neeeHsarily  constitute  a  legal  sa  net  ion.   These 

testA  may  be  applied  to  jiulge  what  is  obscene  or  indeeent  under 

statutea  or  as  a  matter  of  eommon  law.     The  constitutional 

pc>w**r  of  the  legislature  undoubtedly  extends  to  the  prohibition 

of  pnhlications  which  are  immoral  without  being  obscene;  but 

[it  seems  that  where  the  word  immoral  occurs  in  statutes,  it  is 

[iJiied  rather  in  the  sense  of  obscene. 

ILLICIT  SEXUAL  INTERCOUKSE,     §|  240-24lt. 

240,  Notorious  cohabitation*— Sexual  intercourse  outside 
>f  marriage  was  a  inritler  with  which  the  common  law  did  not 
leoneern  itself,  but  it  was  an  eeclev^iastieal  offense.  In  some 
Istiites  fornication^  without  the  aggravating  element  of  adultery, 
[has  been  made  eriminal,  as  a  rule,  however,  only  where  the 
(illicit  relation  is  open,  public  and  notorious.^^ 

The  mischief  against  which  the  law  is  directed  is  the  scandal 
Farising  from  a  disregard  of  the  established  standards  of  pro- 
Ipriety.  This  test  should  be  applied  to  determine  whether  a 
JreUlion  is  to  be  held  open  and  pubHe  within  the  statute. 
J  Ting  together  in  the  same  house  may  he  a  neeessary  in- 
[irrtrdient  to  the  offensCp  where  the  statute  speaks  of  living 
liogeUier:^^  but  it  has  been  held  that  evidence  tending  to  show 
[oceasional  a<'tH  of  intimacy  between  a  master  and  his  st^vant 
rill  not  establish  the  offense,  since  their  living  in  the  same 
ioime  b  not  in  its**lf  scandalous.^*  Generally  speaking,  the 
ition  must  be  known  to  others,  and  must  he  such  that  the 
of  intimacy  may  be  inferred,"^ 

§  2^.  AutonomiEtic  marriagi.— A  peculiar  form  of  unlaw- 
li  cohabitation  exists  where  parties  live  together  in  a  relation 
rtiieh  they  conceive  to  he  as  moral  as  marriage,  but  which  is 


y 


mil  Oitrt.  Co<K  S'^N   11;    Musa, 
iti|rr«ilMiit ;  N.  Y.  without  prt*- 


JE3  Quttf  tetnaa  v,  Btatr,  48  A  In.  2m. 
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not  recognised  as  a  marriage  by  the  law,  so  where  the  forms 
prescribed  by  law  are  not  observed  in  forming  the  relation. 
By  the  common  law  as  understood  in  most  of  the  states,  the 
compliance  with  statutory  forms  is  not  essential,**^  though  their 
non-observance  may  be  visited  by  penalties,  the  cohabitation 
not  being  made  unlawful  thereby.  But  the  statute  may  make 
even  such  cohabitation  unlawful,  punishing  the  disregard  of 
provisions  embodying  an  important  statutory  policy;  it  would 
not,  however,  be  **lewd  and  lascivious**  cohabitation.*^  In 
Kansas  parties  to  a  so-called  ''autonomistic"  marriage  were 
punished  because  they  did  not  observe  the  civil  ceremonies 
prescribed  by  statute,  the*  words  ''living  together  as  husband 
and  wife  without  being  married"  being  interpreted  as  mean- 
ing ** without  having  been  married  as  prescribed  by  law." 
The  law  dispensed  with  the  presence  of  a  minister  or  civil 
magistrate  in  the  case  of  Quaker  marriages,  and  it  nmst  appear 
questionable  whether  a  privilege  may  be  accorded  to  one  sect 
and  denied  to  another.  However,  it  seems,  that  the  autono- 
mistic  marriage  was  regarded  by  the  parties  as  freely  dissol- 
uble, so  that  it  did  not  in  reality  constitute  a  marriage  in  ac- 
cordance with  the  institutions  of  the  state.^'^ 

§  242.    Prostitution— Scope  and  ground  of  state  oontroL— 

While  unlawful  or  lewd  and  lascivious  cohabitation  is  gen- 
erally treated  as  a  joint  offense,  prostitution  is  a  sx>ecies  of 
sexual  vice  peculiar  to  women.  For  the  purposes  of  the  police 
power  prostitution  may  be  defined  as  the  promiscuous  admis- 
sion of  men  to  intercourse  for  gain  and  as  a  means  of  livelihood. 
FroatitutioD  ia  a  subject  legitimately  falling  iimliT  the  noli 
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*liig,  solicitation  on  the  streets  or  from  windows,  etc.»,  are 
nuiianeeii  al  common  law  and  generally  fall  within  the  prov- 
iDC€  ol  the  municipal  ordinance  power. 

t$  243.     Systems  of  legislation.  — Pros^titutioa  is  a  soc^ial  evil 
roni  which  no  civilised  country  is  fn^e,  and  its  praetice  goes 
aek  to  very  early  periods  of  history*    In  the  mediaeval  city 
he  brothel  wtu?  a  recognised  municipal  iDstitiition,  and  its 
rit'edom  was  accorded  by  the  authorities  to  visiting  princes 
nd  other  honored  guests;  no  stigma  appears  to  have  attached 
*o   intercourse  with  prostitutes.     From  the  end   of  the  15th 
Ientury  these  licensed  and  sem inofficial  houses  gradually  dis- 
ppeared,  largely  as  a  consequence  of  the  ravages  of  venereal 
li»eases  which  spread   through   Europe  about  that  time  in 
heir   most  virulent  form. 
In  England  brothels  were  licensed  until  the  time  of  Henry 
nil,  so  it  was  enncteil  by  14  Rit-hard  II  that  no  such  houses 
hould  be  kept  in  Southwark,  but  in  the  common  places  there- 
ur  appointed.    Prostitutes  were  freely  dealt  with  by  executive 
lUthority.^^ 
At  present  the  status  of  prostitution  is  in  most  countries 
abnormal  owing  to  the  fact  that  it  is    admitted    to    be    in- 
^Brradieable,  while  yet  the  law  does  not  dare  to  sanction  it. 
^VVom  this  results  an  administrative  practice  which  is  directly  j 
^pontrary  to  thi^  law. 

In  Ifermany  the  penal  code  forbids  the  keeping  of  disorderly 
houses,  yet  in  many  cities  they  are  tolerated  and  supervised 
by  the  police. 

In  France  there  is  no  legislation  touching  prostitution,  ex- 

?pt  that  a  statute  of  1791  authorLses  municipal  [>olice  oflReers 

^o  enter  at  any  time  places  notoriously  given  up  to  debauchery. 

Hherwise  the  whole  matter  is  left  to  the  mayor,  who  acts 

inder  his  power  to  take  all  measures  that  may  be  necessary 

fur  public  order  and  morality.    In  Paris  (and  the  Paris  regu- 

iJBtioiis  have  largely  been  adopted  by  other  cities)  prostitutes 

cause  themselves  to  be  registered  at  the  police  office. 

registration  may  take  place  on  their  own  motion  or  by 

[iffteial  order.     It  is  cancelled  only  if  the  police  is  satisfied 

Ihat  the  course  of  life  of  the  woman  will  be  changed.    Regis- 

A^red  proHtitutes  are  subject  to  police  regulations,  the  principal 


i8t«  iti«Uiicc«  gitcD  b)''  Coke  in  IlT   luHt.  20S, 
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liability  being  that  to  periodical  physical  examination.  There 
are,  however,  many  other  rules  as  to  conduct  on  the  streets, 
etc.,  violations  of  which  are  punishable  by  imprisonment. 
Houses  of  ill-fame  exist  under  permits,  and  are  subject  to  con- 
trol as  to  inmates  and  as  to  the  way  in  which  they  are  con- 
ducted. They  may  be  closed  temporarily  or  permanently. 
The  mayor  may  forbid  the  letting  of  lodgings  to  prostitutes 
and  bad  characters,  by'  virtue  of  the  general  police  jwwers 
given  by  the  municipal  law  of  1884.  It  has  been  contended 
that  registration  without  the  consent  of  the  woman  by  mere 
administrative  order  is  not  due  process  of  law  ;^  but  the  exist- 
ing practice  is  firmly  established. 

In  England  legislation  exists  for  a  number  of  places  (ports 
and  garrison  cities)  permitting  prostitutes  to  be  placed  under 
police  control  by  order  of  a  justice  of  the  peace,  and  to  bo 
subjected  to  periodical  physical  examinations.  The  legislation 
is  sanitary  in  its  character,  the  statutes  being  known  as  con- 
tagious diseases  acts.  Outside  of  these  places  prostitution 
exists  merely  by  sufferance. 

In  America  the  policy  of  regulation,  implying  a  legalisation 
of  prostitution  within  defined  limits,  is  almost  everywhere  re- 
pudiated, and  the  police  power  operates  entirely  by  measures 
of  repression  and  restraint.  As  an  exception  it  may  be  noted 
that  Idaho  gives  power  to  municipalities  to  regulate  as  well 
as  to  suppress  houses  of  ill-fame.^^ 

The  measures  of  restraint  are  directed  either  against  pros- 
titutes or  against  places  of  prostitution. 


PB08T1TUTI0N* 


and  eriminal  idkneas,  whieii  are  to  be  found  to  all  thi*  states, 

Proiilitiitioii  nmy  also  be  made  a  dbtinct  offense,  timl  living  in 

a  house  of  ill-fame  nmy  be  punlsht^d  as  prostitntian,'*-     The 

|irostitute  being  subject  to  tht^  penalties  of  eriirie  is  entitletl 

to  the  Rafegtiards  of  criminHl  proeediire.    Hlie  inny  be  arrested 

and  punished  by  tine  or  iniprisonment,  and  there  is  authority 

for  hoUUnfT  that  upon  conviction  she  riuiy  be  nHiuired  to  give 

fiiurety  or  reeogiiijianee  for  good  behavior.^-^    But  it  would  not 

'he  possible  to  exercise  thin  power  in  *sueh  a  way  as  to  allow 

■  her  to  ply  her  trade  upon  pret*eribed  eonilitions  of  ftuhmiasion 

|to   control,   for  since  thi*  main   part  of   the   iind(*rstanding, 

iamely»  that  she  should  eontinue  her  otTense,  would  be  Ule^al^ 

tilt  I  eonditions  annexed  to  it  wotdd  be  void*     The  punishment 

inllieteii  upon  her  imust  be  in  eonftjrmity  with  the  law  of  lh« 

land,  whieh  does  not  know  lieensed  illegality  conditioDed  upon 

Ithe  aeceptanee  of  a  iiiininish*^d  status  of  personal  liberty.     In 

IMairie  it  was  formerly  held  that  a  prostitute  might  be  confined 

in  a  workhouse  by  tidniinistrativ*^  process,  not  by  way  of  pun- 

inhment,  but  a-s  a  measur-e  for  her  own  Ijenefit  and  for  the 

|prot4?ctioii  of  the  community/*^    Thb  view,  whicb  would  sweep 

lawny  all  tin*  safr^uards  of  due  proce?i5i  of  law,  wan  later  on 

I  declared  to  be  iueonj^iBtent  with  the  Fourti^enth  Amendment, 

[and  the  decision  was  overruled .^^ 

Measures  for  the  repression  of  prostltntion  short  of  punish- 
'ing  the  act  or  occupation  itself  may  be  directed  against  till 
women  or  only  against  prostitutes. 

Thus  women  may  be  forbidden   to  serve  as  waitressea  in 

saloons  or  dance  halls,  ant)  a  provision  has  been  sustained  pro* 

hibiting  them  from  frequent ing  sabtons  after  midnigbt.^**    The 

K  anti-wineroom   ordinances    forbidding   the   serving   of   liquor 

*  in  private  apartments  of  saloons  or  restaurants  to  less  than 

four  perHons,  unless  the^^  are  of  the  same  sex,  or  forbidding 

Itlie  maititenauee  of  such  apartments,  belong  to  tbifi  classJ*'^ 
V  ^  directefl  only  against  prostitutes  may  encoiuiter 

Ihr  ijy  t»f  proving  the  fact  that  a  person  is  a  prostitute; 

if,  however,  that  is  proved  or  not  denied,  the  further  difficulty 
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arises  of  recognising  and  thereby  in  a  manner  legalising  the 
status.  An  ordinance  forbidding  prostitutes  from*  being  on 
the  street  between  7  P.  M.  and  4  A.  M.  would  seem  free  from 
the  latter  difficulty  ;3®  an  ordinance  requiring  them  to  live  in 
certain  districts  would  present  it  very  strongly.**^  The  same 
objection  would  apply  still  more  to  physical  examination. 

It  has  been  suggested  that  prostitutes  might  be  subjected 
to  a  stringent  medical  control  under  appropriate  grants  of 
pow^er  to  health  authorities.  The  theory  would  be  that  a 
general  power  to  quarantine,  etc.,  for  the  prevention  of  con- 
tagious disease  might  be  used  for  this  purpose.  But  our  courts 
have  uniformly  held  that  an  interference  with  the  liberty  of 
the  person  and  body  under  the  sanitary  power  is  justified  only 
in  cases  of  imminent  danger,  as  e.  g.  in  epidemic  diseases,  and 
the  danger  of  contagion  from  prostitutes  is  certainly  not  of 
that  character.  The  prevention  of  the  spread  of  venereal 
disease  would  fall  within  the  province  of  the  police  power,  but 
it  would  require  such  specific  regulations  as  would  practically 
amount  to  a  legal  recognition  of  prostitution— the  very  thing 
which  our  legislative  policy  will  not  concede.*® 

As  a  matter  of  fact  the  police  exercises  a  considerable  con- 
trol over  prostitutes.  A  woman,  who  is  without  legitimate 
means  of  support,  still  more  a  woman  who  walks  the  streets 
and  solicits,  is  liable  to  be  arrested  at  any  time  upon  the 
charge  of  vagrancy.  This  power  of  arrest  is  a  weapon  which 
may  be  used  to  enforce  the  observance  of  such  rules  as  the 
police  deems  essential  to  public  morals  or  decency.  It  is  clear 
that  this  result  is  accomplished  by  suspending  the  enforcement 
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llt<*pt;*®  in  this  respect  they  «re  like  g^aiiiing  homes  and  differ 
ifrotn  places  where  liquor  is  sold  which  become  disorderly  ooly 
[by  the  nianner  in  which  ih^y  »ire  keplJ^  The  milsance  ehanic- 
ter  arises  not  only  from  the  scandal  which  attaehcH  to  the 
|hause«  bnt  also  from  the  temptation  which  it  offers  to  indulge 
ill  j>ractices  whieh  corrupt  uionila.** 

The  statute  may  rei|iure  that  iu  oriler  to  eonstitnte  a  hotme 
iiif  ill'fanH'  it  mnst  be  slHm^l  to  be  of  evil  repute  as  well  as 
to  be  used  for  immoral  practieen  in  fact,^*  but  repntalion  alone 
t!iin  neither  lie  iiiadc  the  ifint  of  the  offense,  nor  conclusive  evi- 
ilence  of  the  offense;  it  may  even  be  questioned  wh*^thi*r  the 
fact  may  be  found  from  the  evidence  of  reputation  alone, 
[iilthongh  flieta  to  that  effect  niny  In*  fnund.*'^ 

The  keeping  of  a  house  of  ill-farne  is  generally  a  criminal 
uffeniie,*"  A  person  who  lias  let  a  jilace  to  one  who  usea  it 
for  prostitnliou  does  not  become  a  keeper  of  a  bawdy  house 
by  failing  to  g-ive  her  notice  to  leave,**  although  a  statute 
making  him  liable  for  such  default  would  probably  be  eonsti- 
tntionaL*"  A  person  cannot  be  made  liable  for  renting  a  place 
\to  a  reported  prostitute  if  he  liad  no  reason  to  believe  that 
i  fihc  would  iLse  the  place  for  illicit  purposes;  tor  an  absolute 
prohibition  against  letting  to  prostitutes  would  render  them 
bnttieless  and  deprive  them  of  shelter/*" 

A«  a  nuisance  a  house  of  ill- fa  me  may  be  el  used  and  snp- 
pr€SS6d;  but  the  house  itself  may  not  he  destroyed,  sin(*e  it 
[  capable  of  serving  a  la%vf  ul  pur])ose/'' 
A  house  of  ilKfame  would  cease  to  be  a  erimiual  nuisance 
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if  it  were  licensed.  Laws  and  ordinances  go  to  the  extent  of 
forbidding  such  houses  in  designated  places,  perhaps  even 
forbidding  them  outside  of  certain  places;  this,  however,  does 
not  necessarily  legalise  them  in  the  places  not  specially  pro- 
hibited. In  LTIote  v.  New  Orleans^^  n^g  ordinance  expressly 
provided  that  its  provisions  should  not  be  construed  as 
sanctioning  or  authorising  houses  of  ill-fame  in  the  district, 
outside  of  which  they  were  specially  prohibited.  While  prac- 
tically this  operates  as  an  assignment  of  limits,  it  does  not  so 
in  law.  A  regulation  of  houses  of  ill-fame  by  license  would, 
however,  not  be  unconstitutional.'*-^ 

§246.  Practices  in  aid  of  prostitution.— As  regards  prac- 
tices incidental  or  subservient  to  prostitution,  the  law  may 
punish  persons  who  procure  or  furnish  the  occasion  for  illegal 
intercourse,  especially  if  they  do  so  for  gain.  This  is  done  by 
the  German  Penal  Code,  while  our  laws  are  generally  silent 
with  regard  to  procurers  and  procuresses.  In  many  states 
their  practices  fall  under  the  definition  of  abduction.  Recently 
a  statute  of  New  York  has  declared  male  persons  who  live  on 
the  earnings  of  prostitutes  to  be  vagrants.*^^ 

The  frequenting  of  houses  of  ill-fame  may  be  punished  as 
well  as  the  keeping  of  theni,^^  though  not  covered  by  the  com- 
mon law ;  for  it  can  hardly  be  denied  that  he  who  resorts  to  a 
prostitute  aids  and  abets  prostitution.  However,  as  is  usual 
in  the  analogous  cases  of  drinking  and  gambling,  the  police 
power  confines  its  restraints  to  the  person  who  acts  for  gain 
and  as  a  matter  of  business. 

The   prohibition   ;.j:Hii^t    ntTvrrti!^inj>   ar  ^elltne 
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course.^**  The  advertiaiug  an  the  part  of  proatitates  in  covered 
teriOB  was  held  to  be  an  obscene  publication  nniler  tli*^  f**iler&I 
l€*gi$latiou  reiatiBg  to  seDding  obscene   matter  through   the 
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§347.  Upon  this  subject  there  is  little  legislation,  and 
that  of  recent  date.  At  a  time  when  physical  sulTering 
of  others  was  regarded  with  calloiwness,  when  the  pen- 
allies  inflicted  hy  the  law  were  cruel  and  barbarous 
mud  were  made  public  spectacles,  when  children  were  nniver- 
naUy  subjected  to  severe  corporal  punishment,  brutality 
was  not  regarded  as  a  matter  of  public  concern.  Now  that 
cruel  punishments  have  been  abrogated  and  made  uneonsti- 
tiitional,  that  the  standards  of  refinement  have  been  raised 
eriorraousty  in  all  classes  of  the  popnlationi  and  the  barbarous 
inatincta  which  find  pleasure  in  the  horrible,  have  to  a  great 
extent  been  repressed,  if  they  have  not  disappeared^— brutal- 
ity cannot  be  said  to  be  a  public  evil  of  considerable  magni- 
tude, and  the  law  m  chiefly  directed  against  practices  which  in 
former  times  would  hardly  have  nit»t  with  moral  reprobation, 

I  Brutal  sj^oHs  and  eutertainments,  and  cruelty  to  animalSp  form 
the  principal  subjects  of  police  legislation  in  this  field, 
brc 


i24B.  Brutal  sports  and  entertainments,— The  principal 
lt*gi«lation  is  againnt  priz.e  fights.  These  are  criminal  assaults 
at  common  law,  as  serviug  no  useful  purpose  and  tending  to 
breaches  of  the  peace,  and  the  consent  of  one  party  to  re- 
viving violent  injury  at  the*  bunds  of  the  other  being  nn- 
iwful  and  void.  The  conunon  law,  however,  recognises  as 
lawful,  manly  sports  calculated  to  give  bodily  strength,  skill 
and  activity,  and  *'to  fit  people  for  defense,  public  as  well  aa 
p^r«onal,  in  time  of  need/'  Playing  at  cudgels  or  foils,  or 
wriMitling  hy  consent,  there  being  no  motive  to  do  bodily  harm 
on  either  side,  are  mentioned  junong  these,*  With  regard  to 
sparring  or  boxing  matcbeH,  where  gloves  are  used,  legislative 
policy  is  not  uniform.    They  are  sometimes  expressly  author- 


MNtv    York     Penal    Code,    Sec, 
318}  iniii[ii0  Ciim.  Code,  i  4p  5,  S; 


ST  Dnnlop  v,  Unitetl  Suti3«,  1G5  V. 

* Commoiiwealtb   v,    Collberg,   ltd 
Mass.  aSO, 


234  .     VICE  AND  BRUTALITY.  §  248 

ised,  especially  if  arranged  by  responsible  organisations  ;*  some- 
times they  are  held  not  to  be  within  the  meaning  of  a  prize 
fight  to  which  the  expectation  of  reward  and  the  intent  to 
inflict  some  degree  of  bodily  harm  are  deemed  essential;' 
sometimes  they  are  expressly  forbidden,  especially  when  they 
take  the  form  of  exhibitions  for  which  an  admission  fee  is 
charged.^  Even  the  witnessing  of  such  exhibitions  may  be 
made  unlawful.*^ 

With  regard  to  prize  fights,  statutes  now  commonly  punish 
what  at  common  law  would  be  merely  acts  of  preparation: 
training,  advertisements,  etc.  ;^  we  also  find  legislation  pro- 
hibiting the  exhibition  of  pictorial  reproductions^ 

Nevada  is  the  only  state  which  licenses  prize  fights,  pro- 
viding certain  restraints  and  safeguards:  examination  by 
physicians,  prohibition  of  sale  of  liquor,  etc.^ 

Besides  prize  fights,  other  brutal  sports  are  or  may  be  pro- 
hibited: dog,  cock  and  bull  fights,  long  continued  bicycle 
racing,  etc.® 

Many  sports  are  allowed,  which  while  not  involving  inten- 
tional violent  injury,  are  connected  with  danger  of  bodily 
harm,  and  in  which  a  considerable  amount  of  roughness  may 
be  displayed.  It  is,  however,  conceived  that  the  legislature 
has  absolute  control  over  all  sports  which  are  publicly  ex- 
hibited, and  its  judgment  that  a  given  form  of  sport  is  brutal 
should  be  accepted  as  conclusive  by  the  courts.  A  municipal 
ordinance  may  on  well  established  principles  be  controlled  by 
the  courts  as  to  its  reasonableness. 

The  public  exhibition  of  deformed  persons  is  clearly  an  ap- 
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Fglortticatian  of  crime  btnog  both  brutal  and  aeandalous.     It 
is  forbidden  by  the  statute  of  Illinois  last  cited. 
The  statutes  of  some  states  ft>rbid  the  piiblicatiou  of  the 
[livcfi  of  criininaK^^  or  the  sale  to  tniDors  of  publications  de- 
moted to  criminal  deeds  J- 
There  an*  descriptions  of  tortures  and  horrors  whieb  are 
f not  better  than  obscene  publicution.^  and  appeal  to  very  simiUir 
[instinctH;  but  as  they  do  not  fall  under  the  definition  of  the 
iDb-s^ene,  they  would  require  special  statutory  prorision.  News- 
Ipapeffi  which  are  largely  given  over  to  seandalouH  matter  have 
fin  Kom**  states  been  declared  to  be  criiuinal  publications,^^ 
S240,    Cruelty  to  animals— Viviaection.i<  — Animals  are  not 
protected  against  malt  real  jjient  by   their  owners  at  common 
except  that  excessive  cruelty  committed  in  public  may 
5e  indictable  as  a  nuisance,  uffending  public  decency.'^ 
Actual  cruelty  is  now  forbidden  in  probably  all  the  states, 
[a  peculiar  feature  of  this  legislation  being  the  partial  reliance 
upon  voluntary  associations  for  the  enforcement  of  the  law,*** 
\Vlii*re  th**  law  forbids  cruel  ilKtreatment^  abuse  and  torture 
(us  in  England)  without  further  specification,  it  is  necessary 
to  determine  what  is  cnicU     There  are  practices  which  while 
Ihey  inlliet  great  pain  apon  the  animal,  render  it  more  useful 
»r  valuable.    It  has  been  held  in  England  that  a  painful  opera- 
lion  making  the  animal  nn»re  fit  for  food  (spaying  sows)  is  not 
tniet*"     On  the  other  haud»  there  is  a  conflict  of  authority  as 
the  dishorn tng  of  cattle  which  increases  their  marketable 
The  decision  in  the  Callaghan  case  which  sustained 
etice,  laid  stress  upon  the  omission  of  the  word  ^'wan- 
1*"  which  was  founil  in  a  former  statute,    A  higher  market- 
ihle  value  does  not  necessarily  indicate  greater  usefulness, 
UM  Iho  price  may  be  dictated  by  fancy ;  the  flocking  of  tails  of 
bames  is  expressly  forbidden  by  some  of  our  statutes  J** 
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We  should  not  speak  of  '* wanton"  cruelty  where  the  owner 
merely  tries  to  save  expense  and  is  callous  to  the  suffering  which 
he  inflicts  upon  the  animal.  Our  statutes,  however,  expressly 
prohibit  practices  of  that  character,  and  prescribe  positive 
regulations  as  to  the  care  of  cattle  in  stockyards  or  while  in 
course  of  transportation  on  railroad  cars.*^ 

It  is  also  now  frequently  forbidden  to  abandon  disabled 
animals,  and  animals  found  abandoned  and  disabled  beyond 
recovery  for  any  useful  purpose,  may  be  killed.^  Provision 
is  generally  made  for  compensation  of  the  owner,  if  the  animal 
has  any  value.  The  owner  may,  however,  not  be  deprived  of 
the  property  in  the  animal  or  its  carcass  without  judicial 
process,  unless  his  neglect  of  the.  animal  amounts  to  abandon- 
ment of  ownership.22 

Legislative  provisions  may  ordinarily  extend  to  the  regula- 
tion of  methods  of  killing  animals.  Where,  however,  a  partic- 
ular method  of  killing  is  prescribed  by  the  ceremonial  law  of 
some  religion,  the  question  whether  it  is  cruel  or  not  can 
probably  not  be  determined  arbitrarily  by  the  legislature  so 
as  to  conclude  the  courts.  In  Switzerland  the  slaughtering  of 
animals  without  previous  stunning  (in  accordance  with  the 
IMosaic  Law)  was  prohibited  by  constitutional  amendment.^' 

Vivisection  for  scientific  investigation  is  not  within  the  spirit 
or  intent  of  the  laws  forbidding  cruelty  to  animals,  unless 
needless  suffering  is  inflicted.  As  a  possible  subject  of  police 
legislation,  vivisection  presents  the  problem  of  two  conflicting 
claims  of  humanity :  the  freedom  of  scientific  research,  and  the 
protection  of  sentient  beings  from  suffering  and  torture.    If 
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Itlioughj  if  possible,  tinder  regulations  mitigalingr  its  evik,     Iti 

I  En g Laud   <lomeHtu*  nniiuals  may   be  experimented   upon   only 

under  a  ptTmit  from  a  Secretary  of  State,-*       In  Uermauy 

I  rt^^latiofisi  liave  been  issued   fur  viviseetioii  at  imiversitit% 

%vhieli  are  without  exception  under  state  control.    They  allow 

.vivisection  for  serious  research  and  where  important  for  pur 

[ptmes  of  instnietion.    Its  practice  in  lecture  rooms  is  specially 

[reatrieted,  and  it  must  be  conducted  by  instructors  or  under 

fir  responsibility.     Where  lower  Huimab^  are  e( dually  avail- 

for  purposes  of  demonstratiou,  higher  animals  may  not 

lie  u»ed*     Anaesthetics  must   be  usetj   when    not  ineonsistent 

with  the  nature  of  the  ex  peri  men t.^*^ 

The  cruel  treatment  of  animab  for  sport  has  already  been 
refiTred  Uk  Wild  auimuls  not  iieing  property,  the  legislattiri* 
eontrola  the  right  to  hunt  absolutely  and  may  forbid  hunting 
il  deemed  erucL  In  Massaehusetts,  letting  loose  a  fox  to  be 
ehaaed  and  mangled  by  dogs  has  been  held  to  be  indictable 
cnn-Oty .2^  The  using  of  pigeons  or  other  tame  birds  as  targets 
for  purpose  of  amusement  or  a**  a  test  of  skill  in  marksman- 
ship has  been  lie  Id  to  be  within  the  statutes  against  enielty  in 
Norlh  Carolina/^'  and  Colorado^  ^^  while  in  Pennsylvania^  and 
MiSHonri^^  the  courts,  under  the  circumstances  of  the  cases, 
r«^ched  a  contrary  conclusion.  But  tlie  practice  may  un- 
doubtedly be  prohibited  by  statute  as  wanton  and  serving 
no  uj5«-*ful  purpose  that  could  not  be  otherwise  accomplished/'** 
The  prohibition  against  the  killing  of  song  birds  falls  under 
this  head.^^ 

PUBLIC  AMtlBEMENTR     §§  250  25L 

$  250.  Ground  and  scope  of  police  control— Public  amuae- 
]3i«*nti«  have  engaged  the  attention  of  the  police  power  to  a 
limited  extent,  cliiefiy  in  so  far  as  they  are  conducted  in  public 
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212,  Sec  7H. 

**  New     Vork     Pore^,     FUh    »inl 
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places,  assume  the  form  of  gambling,  are  connected  with  drink- 
ing, encourage  sexual  vice,  or  are  obscene  or  brutaL  Pro- 
visions involving  either  of  these  elements  have  been  noticed 
before. 

It  is  recognised  in  a  general  way  that  there  is  a  possible 
tendency  toward  abuse  or  disorder  inherent  in  public  amuse- 
ments,33  and  upon  this  ground  the  power  very  generally  vested 
in  municipal  corporations  to  license  them  is  justified.**  Their 
tendency  to  encourage  idleness  has  also  been  relied  upon  as  a 
ground  of  restraint,  and  an  old  law  of  New  York,  still  on  the 
statute  books,  entirely  forbids  the  exhibition  or  performance 
for  gain  or  profit,  of  any  puppet  show,  wire  or  rope  dance,  or 
any  other  side  shows,  acts  or  feats  which  common  showmen, 
mountebanks  or  jugglers  usually  produce  or  perform.'^ 

Amusements  are  public  where  admission  is  promiscuous  and 
not  based  upon  personal  selection.  A  private  dancing  school 
has  been  held  in  England  not  to  be  a  place  kept  for  public 
dancing,  although  run  for  hire  and  gain/"*^  Under  a  municipal 
power  to  license,  regulate  and  prohibit  amusements,  it  has  been 
held  in  Illinois,  that  picnics  arranged  by  private  societies  may 
not  be  interdicted  as  nuisances  irrespective  of  the  way  in 
which  they  are  conducted.^^ 

As  a  rule  it  does  not  make  any  difference  for  the  purpose 
of  the  police  power,  whether  the  entertainment  is  provided 
by  the  public  themselves  (gaming,  dancing,  etc.)  or  furnished 
to  them  in  the  form  of  exhibitions.  As  public  dance  halls  easily 
become  centers  of  vice,  they  are  sometimes  made  the  subject 
of  special   provisions,  and   masked   balls  to  which  admission 
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neots  of  an  artistic  character,  aud  those  which  do  oot  nerve 
iptrior  ends.    Of  the  former  class  tlie  most  importsiit  is  the? 
Itrc. 

Fllfil.    Control  over  theatres— Stage  cenflorship^^^—Tii  Euro- 
Hu  countrieB  the  theatre  is  in  a  ijpeeial  maaoer  subject  to 
police  eon t red. 

lo  England,   wlien  the  stage  lost   itg  cormeetion   with   the 

ehiireh,  compaiiieg  of  players  were  attached  to  the  court  or 

^nblt*nien,  an  whose  servants  they  were  designated  and  undr*r 

rhose  license  they  act(^d.     So  in  1583  a  number  of  selected 

!lors  were  enrolled  under  the  Master  of  the  Bevels  as  the 

itn-n's  conifmny  of  phiyers*    The  municipal  authorities  also 

t»lainied  the  right  to  eontrol   plays  and   aetors   within   their 

(urisdictioUf  ami  in  1575  all  players  were  expelled   by  them 

frvmi  the  city  of  London.    The  provinces  of  state  and  muuiei- 

fn\  control  were  not  clearly  marked  from  each  otiier,  and  %ve 

iLit  the  Privy  Council  and  the  London  city  authorities  partly 

eontlict,  partly  in  friendly  communication  with  each  other* 

L**rarding:    the   ^ubjeet^^      Statutes    of   Elizabeth*^    punished 

vunniun  players  of  interludes  or  minstrels  **not  belonging  to 

ay  baron  of  this  realm  or  to  any  other  honorable  person  of 

reater  di*gri*e/ 'and  down  to  1824  unauthorised  players  were 

reated  as  vagrants— since  1737,  it  m  true,  only  if  they  played 

rhere  they  had  no  legal  settlement.     By  Wa  I  pole's  Theatre 

U*l  of  that  year**  letters  patent  or  the  license  of  the  Lord 

camber  la  in    (who  succeeded  to  the  function  of  the  Master 

the  Reveb!)  were  required  for  the  performance  of  any  in- 

t*rhide,  tragedy,  comedy,  opera,  play,  farce  or  other  enter* 

linment  of  the  stage,  for  hire  or  gain.     Moreover,  no  new 

r,  act,  or  scene  was  to  be  put  upon  the  stage  without  first 

ending   a  copy  to   the  Lord  Chamberlain,   who    was  given 

jirt*r  to  proliibit  it^  performauee  as  he  should  think  fit*    The 

act  prohibited  the  isaue  of  licenses  for  provincial  cities* 

metropolitan  monopoly  was  only  gradually  abandoneil 

lat  nets  of  Pjirl lament  allowing  the  est^ihlishment  of 

ti**atre»  in  cities  outside  of  London,*^     The  present  theatro 


Ijttfk^,  also,  I  ^^^-  *^  Espwlully  S9  Etlx.  du  4. 

liwh,  Early  Eiigliah  Tbeatrea  «  10  Geofgo  11,  rb.  m 

SI ;   i*ji  tn  action  af  the  Privy  *^B  Gearge  IIJ^  eb.  10;  11  Oeofge 

^iii^dl   see  B«aeut  Aet%   1543,  p.  HI^  ch.  1$* 
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act  of  1843^*  requires  justices'  licenses  in  the  provinces^  and 
a  license  from  the  Lord  Chamberlain  in  London,  and  retains 
the  provision  that  new  plays  must  be  submitted  to  the  Lord 
Chamberlain,  who  may  prohibit  them  absolutely  or  for  a  time, 
for  the  preservation  of  good  manners,  decorum,  or  the  public 
peace.  The  English  law  thus  retains  the  censorship  for  the 
stage. 

In  France,  by  administrative  usage,  confirmed  by  decrees 
of  December  30,  1852,  and  January  6,  1864,  theatrical  per- 
formances require  previous  authorisation,  given  in  Paris  by 
the  minister,  in  the  provinces  by  the  prefect  of  the  department, 
and  the  permit  may  be  revoked  at  any  time.  However,  the 
establishment  of  a  theatre  requires  only  notice  to  the  au- 
thorities, and  no  license. 

In  Germany  theatrical  managers  require  a  license,  which 
may  be  refused  only  if  the  authorities  are  satisfied  that  the 
applicant  does  not  possess  the  necessary  moral,  financial  or 
artistic  qualifications.  Actors  do  not  require  a  license.  Cen- 
sorship is  recognised  even  without  specific  statutory  authority 
as  a  measure  for  the  prevention  of  vice  or  disorder,  with  this 
qualification,  however,  that  plays  may,  but  need  not  be,  exam- 
ined before  they  are  performed. 

In  America  theatres  are  generally  classed  with  other  kinds 
of  shows  and  exhibitions  in  making  them  subject  to  the  power 
of  municipal  license.  License  fees  are  not  uncommonly  graded 
according  to  the  character  of  the  entertainment,  so  that  dra- 
matic or  operatic  performances  require  a  smaller   fee  than 
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shows.**  Censorship  does  not  exist  in  America,  and  may  be 
regarded  as  prohibited  by  the  spirit  of  the  constitution.^® 
Legislation  has  been  enacted  with  regard  to  places  of  public* 
entertainment  in  the  interest  of  public  safety,  to  compel  equal 
treatment  of  the  races  in  the  matter  of  admission,*®  and  to 
secure  public  convenience,  notably  by  requiring  the  removal 
of  hat8.»» 

*•  People  V.  Doris,  14  Appl.  Div.         »oSee  section  694,  infra, 

N.  Y.  117.  Bi  So  in  Chicago  by  ordinance  and 

«•  Dailey    v.  Superior  Court,   112     by  statute  in  Ohio,  West  Virginia, 

CaL  94.  Louisiana,  Wyoming  and  Utah. 


1« 


CHAPTER  X. 

CONTBOIi  OF  DEPENDENTS. 

INSANITY.     §§  252-256. 

§252.  Restraints  placed  on  the  insane.— Where  a  person 
is  mentally  so  deranged,  that  he  is  dangerous  to  himself  or 
others,  if  permitted  to  be  at  large,  it  is  clear  that  he  may  be 
given  into  proper  custody;  but  the  statutes  generally  allow 
also  the  commitment  of  the  insane,  where  the  restraint  is  for 
his  benefit,  or  where  he  is  a  fit  subject  of  care,  treatment  or 
custody.^  The  commitment  may  be  either  to  an  asylum,  public 
or  private,  or  to  the  custody  of  friends  or  relatives,^  tho 
statutory  provisions  being  generally  confined  to  the  former. 
Provisionally  and  until  his  case  can  be  properly  dispose<l  of 
according  to  law,  the  insane  may  be  placed  under  restraint 
without  judicial  process,^  but  some  statutes  set  a  limit  of  time 
to  such  temporary  detention,'*  and  in  the  absence  of  statutor>' 
provision  the  person  imposing  the  restraint  acts  at  his  peril.* 
A  more  than  provisional  confinement  in  an  asylum  can  be 
ordered  only  by  a  court,  and  upon  notice  to  the  alleged  insane,^ 
unless  the  condition  of  the  patient  makes  a  hearing  dangeroius 
or  prejudicial  to  his  health.^  In  Illinois  there  is  ordinarily 
a  trial  by  jury,  and  it  is  provided  that  the  rights  of  the  person 
whose  mental  condition  is  inquired  into  shall  be  the  same  as 
those  of  any  defendant  in  a  civil  suit.**    Under  the  same  statute 
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lli*  trial  by  jury  may  be  disponsecl  with  where  for  any  reason 
would    he   inexpedient  or  imj>ropt*r;   hut    in   that   case   the 
|d|^e   must  appoint  n  eomniiasion  of  qualified  physieinnfl  to 
ehoften  hy  himself,  who  shall  make?  a  personal  examinntion 
the    f)atieiit   and    report   tli(*n*<in*      In    Massnt'lmsetts    the 
iminoniog  of  a  jury  is  in  the  discretion  of  the  judge,*"  but 
the  jud^e  must  either  see  and  examine  the  alleired  insane  per- 
or  «tale  in  his  final  order  the  reason  why  it  was  not  con- 
lered  necessary  or  advisable  no  to  do;**  a  certificate  of  two 
^'^icians  is  required,  who  must  not  be  t!onneeted  with  the 
aee   to  which  an   insane   person   may   be  committed.*-     The 
iprenie  Court  of  t!ie  United  States  hm  sustained  the  provi- 
:ini»  of  the  law  of  Alabama  which   required  the  sheriff  to 
le  the  body  of  the  alleged  lunatic,  and,  if  consistent  with  his 
talth   or  safety,  to  have  him   present  at  the   place  of  trial, 
|thou|?h  no  provision  is  made  for  independent  examination  by 
ill*  coitrt  if  the  lunatic  does  ni^t  appear  at  the  triaU^^     The 
Iiurt   held   that  the  power  was   given  to  the  sheriff  for  the 
irpcise  of  seenrinir  the  attenrlanee  of  the  alleired  lunatic  before 
lie  court,  and  that  it  would  not  be  presumed  that  he  exercised 
for  thi/  purpof^e  of  prevtntinjr  such  attendance, 

t3B3,    Provisionfi  held  defective.^ The  law  of  California'^ 

ies  that  two  authorised  medical  examiners  must  prive  a 

Wiiicatt*  showinir  that  tlie  person  to  be  eornmitted  is  insane 

a»  to  require  care  and  treatment  in  a  hospital,  and  showing 

jli*  facts  and  circumstances  upon  which  their  opinion  is  baaed. 

^plication  for  eommitment  accompanied  by  this  eertificate 

it<*d  to  a  judge  hy  some  frit^nd  of  the  alleged  insane, 

tiy  aome  designated  official  •  if  hy  an  official,  notice  must 

given   to  desiiirnatcd   relativeH,     The  judge  thereupon  de- 

linej*  the  qufstitni  of  insanity  and  makes  an  order  of  com- 

jiment,  and  the  sheriff  makes  provision  for  the  transfer  of 

le  insane  to  the  }ios[>itnl.     Tpim  the  demauil  of  any  relative 

near  friend  in  behalf  of  such  alleged  insane  perHOU»  the  judge 

ill,  or  he  may  upon  \m  ot^ti  motion,  order  a  hearing  of  the 

application.     If  the  person  4'ommitted  or  some  friend  on  his 

^rhalf  ij*  dissatisfietl  with  the  order  of  commitment,  he  may 

Bit  bin  five  days  demand  a  jury  trial   giving  security  for  costs. 


i2Scsf.34,3rK 

i^  Simon  \\  Cmft,  ISi  F,  S.  42T. 

I*  Iftiatiity   l-nw,  Mah?b  31,   18S»L 
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unless  he  is  a  poor  person.  The  law  provides  that  the  com- 
mitted insane  shall  be  allowed  to  correspond  without  restric- 
tion with  the  Superior  Judge  and  district  attorney  of  the 
county  from  which  he  is  committed. 

These  provisions  were  held  imconstitutional  as  depriving 
the  alleged  insane  of  his  liberty  without  due  process  of  law.^* 

The  law  of  New  York  provides  for  notice  to  the  alleged 
insane  before  commitment,  which,  however,  may  be  dispensed 
with  for  reasons  to  be  stated  by  the  judge,  in  which  case  sub- 
stituted service  must  be  directed  on  some  designated  person.^* 
This  substituted  notice  was  held,  by  a  lower  court,  to  be 
insuflBcient  to  satisfy  the  constitutional  requirement  of  due 
process,^  ^  but  the  decision  contains  no  thorough  examination 
of  the  question  involved.  In  ]\Iissouri,  a  law  was  held  uncon- 
stitutional which  provided  that  **the  alleged  insane  person  must 
be  notified  of  the  proceeding,  unless  the  probate  court  order 
such  person  to  be  brought  before  the  court,  or  spread  upon 
the  records  of  proceedings  the  reason  why  such  notice  or  at- 
tendance was  not  required;"  but  the  law  contained  no  sub- 
stitutionary safeguards.^* 

§254.  Constitutional  requirements.— If  in  any  case  notice 
of  application  for  an  order  of  commitment  is  injurious  to  the 
insane,  such  notice  should  not  be  held  to  be  a  constitutional 
requirement;  for  while  as  a  rule  notice  and  hearing  is  of  the 
essence  of  due  process  of  law,  this  is  so  simply  because  in 
nearly  all  conceivable  cases  it  is  a  requirement  of  justice 
which  can  do  no  harm,  whereas  in  this  case  it  would  result 
in  harm  to  the  person   intended   to  be  bono f5 ted.     Tlie   coti- 
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mw  to  obtaming  a  judieial  ikcaring  if  be  so  desires.  If  8Ueb 
Ipro vision  Is  made,  the  e(>TnniitTnt*nt;  is  in  ri^alitj"  only  pro* 
risional;  but  at  the  »arne  time  the  person  receiving  the  alleged 
tisane  is  protected  from  liability  for  false  imprisonment.  In 
[CI  far  as  the  law  complies  with  these  reijuiremeut^  it  should 
tie  held  to  be  constitutional.  The  California  law  seems  de* 
feetive  in  not  providing  for  impartial  examiners,  and  in  dis- 
;>enaiDg  with  notice  withotit  showing  good  rtjason  therefor.*'* 

§  2&5.     Eight  to  discharge.-- It  is  also  proper  that  statutory 
ro  vision  be  madi^  for  the  discharge  of  the  person  eon  fined  or 
entrained,  when  he  has  recovered  sufficiently  to  be  able  to 
€  at  large  again  ;^*  but  even  without  sueh  provision  it  is  within 
e   power  of  a  court  of  general  jurisdietiou   to  order  such 
diHchari^e  in  a  proper  case  upon  habeas  corpus  or  other  appro- 
riate  proceedings.**     The  ri|?ht  to  apply  at  any  time  for  dis- 
charge has  been  held  to  reconcile  even  the  absence  of  hearing 
in   the   first  instance  with   the  constitutional   requirement  of 
ue  process,  and  if  upon  sueh  proceeding  the  petitioner  is 
found  to  be  insane  his  detention  may  be  continued,^ ^ 


§  3§6.  Control  of  private  asylums,— While  the  statutes  ap- 
parently require  judieial  authority  for  all  cases  of  more  than 
t4*mporary  restraint  and  commitment  of  insane  persons,  the 
interests  of  the  insane  or  of  the  alleged  insane  also  require  that 
the  provisions  ftjr  judicial  process  before  eommitmeut  shtuild 
ie  supplemented  by  a  systematic  control  of  all  asylums,  public 
ind  private.  The  contnd  of  asylums  would  have  to  cover 
khe  following  points:  proper  qualifieation  of  owners  and  man- 
IfC^rs,  and  adequate  arrangements  in  the  asylum  for  receiving 
md  treating  patients;  the  compliance  with  the  prescribt*d  eon- 
iitions  to  be  controlled  by  the  requirement  of  a  license;  and 
constant  supervision  by  publin  authorities,  through  require- 
it  of  reporta,  and  periodical  visitations.    In  several  states. 


fBm,  siflo,  Btnte  ?.  Bikings,  55 

Una.  4117,  5T  X,   W.  7U4,  43   Am. 

H,    Bep,    fJl!5^    holding    proceedings 

■ttttstitmnl  because  iihjBiciaMs ' 

Imition     fitii     required     to     hn 

»titler  r»ftth,  and  becauiM?  no  judicial 

lifj^uiird    pT*^Hf'Ti)>ed    fi*r   the  bear- 

Lliy   thi?  prohfttc  judge'  or  court 

liotspr.      The    view    taken    by 


the    etnirt    S1>c^ms    to    he   ejceessivdf 
Btrlct, 

^^ntmnob  Rev.  Statute®,  eb.  85, 
«ee.  23p  24;  New  York  Iti»amtyi 
Ijttw,  I  74, 

21  Re  M«rqiiE«,  85  Mo,  615. 

22  B<?  DowdeJU  ld9  Mass,  3S7»  47 
X.  E.  10^3;  Re  Le  DotLoe,  173  Masa, 
550,  54   N,  E.  244. 
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• 
the  powers  given  to  commissioners  of  charity  or  lunacy  are 
wide  enough  to  allow  a  control  in  all  these  points.*'  Such 
control  belongs  clearly  to  the  police  power  for  the  protection 
of  safety,  health,  and  comfort.  In  California,  a  county  ordi- 
nance prescribing  arbitrary  and  oppressive  regulations  for 
asylums  was  declared  unreasonable  and  void;**  but  the  power 
to  control  the  professional  care  of  the  insane  by  reasonable 
rules,  and  bj'  the  requirement  of  licenses,  was  fully  recognised 
by  the  court. 

MINORS.     §§  257-267. 

§  257.  In  general.— The  natural  dependence  of  infancy  and 
youth  finds  its  natural  remedy  in  the  institution  of  the  family. 
The  state  generally  leaves  the  care  and  protection  of  children 
to  their  parents,  recognising  a  corresponding  right  of  control, 
restraint  and  discipline.  The  law  also  provides  through  the 
institution  of  guardianship  a  substitute  for  lacking  parental 
power.  The  constitutional  protection  of  property  rights  un- 
doubtedly also  applies  to  persons  under  age,  so  that  they 
cannot  be  deprived  of  the  ultimate  beneficial  interest  in  their 
property,  but  its  management  may  be  given  to  others  in  trust 
for  them,  and  they  may  be  placed  under  disabilities,  operating 
for  their  benefit,  with  regard  to  acts  of  obligation  and  dis- 
position.25 

The  police  power  which  is  exercised  for  the  benefit  of 
minors  operates  partly  on  them  exclusively,  partly  by  re- 
straints on  parents  or  guardians  or  on  other  adults .  dealing 
with  minors;  in  either  case  the  liberty  of  minors  is  equally 
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to  plttees  of  publie  aniiiseinent.  Th<^  articles  prohibited  to  be 
gold  are  deadly  weapons,  poisons,  intoxicantst  tobaeco,  and 
etimcs  corrupting  b*ioks;  ilie  prohibitirHi  na  to  tobacco 
not  a.§  a  rule  apply  to  juiiiorH  abovf^  a  spetntied  age;^**  and 
exeeptionfi  art?  made  in  some  cases  in  favor  of  a  minor  pro- 
diif*ingr  a  writtm  unlcr  from  bis  parent.  Tbe  laws  of  several 
8tates=^'  forbid  the  eiiiploynient  of  ehildren  under  fourteen  or 
sixteen  in  any  theatrical  or  similar  exhibition,  Nearly  all 
gtateii  regulate  the  employment  of  minors  in  mines  and  facto- 
ries,  and  sometimes  in  other  uidustrial  and  mercantile  estab- 
lishmenta;  often  forbidding  the  <*mployment  of  young  children 
altogether,  and  providing  limitations  regarding  the  various 
gradrs  of  age.     Perhaps  the  most  systematic   and  elaborate 

egulation  of  thiB  matter  is  contained  in  the  Massaebusetts 
Ikabor  Ln^vH  of  1894.-**  The  limitations  relate  chiefly  to  hours 
f>t  labor,  employment  on  dangerous  machinery  or  unhealthful 

ceupations,  and  to  certificates  of  school  attendance, 

[259.  Constitutionality*— The  constitutionality  of  legisla- 
Ikm  for  the  protection  of  ehildren  or  minors  in  rarely  ques- 
lioned ;  and  the  legislature  is  conceded  a  wide  discretion  in 
creating  restraints.  It  was  hehl  in  one  notable  eaa«  that  it 
may  forbid  (hr  t^mployment  of  eliildren  for  acting,  singing  or 
'"dtherwise  performing  in  public,  merely  because  it  believes 
iiueh  prohibition  to  be  ff>r  their  best  interest,  although  the 
?rfnrmance  does  not  involve  a  direct  danger  to  morals,  de- 
cency, or  of  life  or  limb.-^  Courts  would  probably  not  hesitate 
»el  aside  restraints  which  would  appear  as  perfectly  unrea- 
[>nable  either  in  the  matter  of  age  or  otherwise;  this  power 
Ih  undoubted  with  regard  to  ordinances,  and  has  been  applied 
[to  a  curfew  ordinance  forbidfling  minors  to  be  alone  on  the 
linnets  after  nine  o'clock  in  the  evening.^^^  The  power  over 
'^rhiidren  is  one  of  reasonable  regulation,  and  in  its  exercise 
»rhitrar>'  discrimination  should  be  bel<l  uo  more  constitutional 
than  in  the  case  of  adults.  But  even  the  courts  which  take 
B  v**r>'  liberal  view  of  Individual  liberty  and  are  inclined  to 
mndemn  paternal  legislation  would  concede  that  such  paternal 
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control  may  be  exercised  over  children,  so  especially  in  the 
choice  of  occupations,  hours  of  labor,  payment  of  wages,  and 
everything  pertaining  to  education,  and  in  these  matters  a 
wide  and  constantly  expanding  legislative  activity  is  exer- 
cised. While  different  grades  in  the  age  of  minority  have  not 
been  constitutionally  fixed,  it  is  a  reasonable  principle  which 
in  practice  is  observed,  that  the  exercise  of  control  must  de- 
crease as  the  age  advances. 

§  260.  Parental  right  of  custody  and  commitment  to  reform 
institutions.— The  restraints  upon  the  employment  of  children 
are  at  the  same  time  restraints  upon  the  parental  right  of 
control.  Our  constitutions  are  silent  upon  family  rights  and 
relations,  and  we  should  have  to  regard  the  parental  power 
not  only  as  a  natural  right,  but  as  a  natural  right  above  the 
power  of  the  state,  to  declare  its  legislative  restraint  to  be 
unconstitutional.  It  has,  however,  been  held  that  the  right 
of  parental  control  is  a  natural,  but  not  an  inalienable  one;'' 
that  there  is  no  parental  authority  independent  of  the  supreme 
power  of  the  state  ;32  ^h^t  in  other  words  the  parental  right 
is  no  vested  right.^^  There  is  indeed  a  tendency  to  treat  this 
right  altogether  as  a  power  in  trust,  which  may  not  only  be 
checked  in  the  case  of  manifest  abuse,  but  the  exercise  of 
which  may  be  directed  by  such  rules  as  the  legislature  may 
establish  as  best  calculated  to  promote  the  welfare  of  the 
child. 

The  principle  of  supreme  state  control  has  received  strong 
expression  in  the  statutes  providing  for  the  commitment  of 
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between  six  and  sixteen  should  be  brought  before  a  police 
magistrate  who  should  have  reason  to  believe  him  a  vagrant 
or  <lestitul4[*  of  proper  pareiital  care  or  growing  up  in  mendi- 
cancy, ignorance,  idleness  or  vice,  he  should  cause  him  to  be 
brought  before  a  judge  of  a  higher  court*     The  parent  was 

kthen  to  be  gunuiioned  to  show  cause  why  the  child  was  not  to 
be  committed,  and  if  the  judge  believed  that  the  child  s  moral 
wclfiire  and  the  good  of  society  required  it,  he  was  to  order 
him  to  be  sent  to  the  reform  school  for  safe  keeping,  education, 
M  employment  and  reformation,  where  he  was  to  be  kept  imtil 
^khi!  age  of  twenty-one  years.  The  act  was  held  to  be  unconsti* 
^"tutional,  as  depriving  the  child  of  his  liberty,  not  for  any 
offenstep  but  for  misfortune  only,  the  confinement  in  the  rc- 
|fr>rmatory  being  regarded  as  virtual  imprisonment,^^  An  act 
Tof  the  same  slate  of  1879  provides  that  any  female  infant  who 
I  frequents  streetn  for  the  purpose  of  begging,  who  having  no 
j  permanent  place  of  abode,  proper  parentjil  care»  or  sufficient 
|ti)eana  of  subsistence,  is  a  wanderer,  or  who  consorts  with 
[vicious  persons^  or  is  found  in  a  house  of  ill*fame,  may,  on 
[petition  to  the  proper  court,  on  notice  to  the  parent,  hearing 
(KiiinBei,  and  the  verdict  of  a  jury*  be  committed  to  an 
ndiistrial  school,  which  is  to  provide  a  home  and  proper  train- 
ing schooL  This  act  was  upheld,  the  court  reconciling  the 
Fdeeiston  with  that  in  the  Turner  case  on  the  groimd  that  the 
|T*'form  school  in  the  Turner  case  was  looked  upon  as  a  prison, 
rhile  here  there  was  only  such  restraint  as  was  essential  to 
er  education,®*  In  1883  an  act  similar  to  that  of  1879 
Ipaaaed  for  the  reformation  of  boys. 


ft'' 

Vthi 


I  Ml-  Dependence  or  delinquency.— The  prevailing  judicial 
pmiou  is  that  commitment  to  a  reform  institution  is  not  pun* 
hmenl  **This  is  not  a  penal  statute,  and  the  commitment  to 
the  public  officers  is  not  in  the  nature  of  punishment  •  •  • 
It  iloea  not  punish  the  infant  by  confinement,  nor  deprive  him 
|Br»f  bin  libr*rty;  it  only  recognises  and  regulates,  as  in  providing 
Hfor  guardianship  and  apprenticeship,  the  parental  custody, 
Hirhich  is  an  incident  of  infancy/**^  **We  cannot  understand 
"^that  the  detention  of  the  child  at  one  of  these  schools  should  be 
considered  as  imprisonment  any  more  than  its  detention  in 
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the  poorhouse,  any  more  than  the  detention  of  any  child  at  any 
boarding  school,  standing  for  the  time  in  loco  parentis  to  the 
child.  •  •  •  When  the  state,  as  parens  patriae,  is  compelled 
by  the  misfortune  of  the  child  to  assume  for  it  parental  duty, 
and  to  charge  itself  with  its  nurture,  it  is  compelled  also  to  as- 
sume parental  authority  over  it/'^s  gut  it  seems  to  follow 
from  the  distinction  thus  recognised,  that  where  the  child  is 
charged  with  the  commission  of  a  crime  and  by  the  commit- 
ment the  fact  of  his  having  done  the  act  is  established,  he  has 
the  right  to  have  this  question  tried  with  the  usual  constitu- 
tional safeguards  to  the  accused  although  the  punishment  be 
only  commitment  to  the  reformatory .^^ 

If  the  state  chooses  to  regard  the  delinquent  child  as  de- 
pendent or  defective  and  to  commit  it  not  by  reason  of  any  par- 
ticular offense,  but  on  account  of  its  general  destitution,  the 
delinquent  child  is  not  subjected  to  any  hardship,  and,  there- 
fore, cannot  complain,  although  incidentally  such  treatment 
may  cut  off  the  right  to  jury  trial.  Great  harm,  however,  may 
be  done  to  children  who  are  merely  destitute  by  placing  them 
in  the  same  institutions  with  other  children  who  are  vicioiLS 
and  morally  depraved.  Separate  provision  is,  therefore,  gen- 
erally made  for  destitute  and  neglected  children  and  for  juve- 
nile offenders. 

§  262.  Notice  to  parent.— As  regards  the  effect  of  the  com- 
mitment upon  the  parent,  it  seems  that  if  control  and  custody 
of  the  child  are  rights  of  the  parent,  they  cannot  be  taken 
away  from  a  parent  in  any  particular  case  without  due  process 

)f  law.    Hence  IIk^  pgrc-iit.  unlrss  he  has  relinQuished  his  riirlit 
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wtt«  for  the  bcnofit  of  tin*  chikL*'     The  heariug  upon  the  ap- 

pi  i  eat  ion  for  hahftLH  corptts  neeuis  here  to  hmve  beea  treated 
[as  equivalent  to  the  stututory  proceed initr  m  upeii  court.     The 

right  of  the  jinr^'nt  to  notice  and  hearing  is  usually  recog- 
*  nwied  by  the  stjitutos,  but  notice  and  beariug  may  he  of  a  sum- 

fuary  nature;  in  Xew  York  the  eomniitinent  is  authorised  upon 
1  mieh  notice  as  the  mat^'i^trnte  may  deem  sviffieient**^  There 
Ueems  to  be  no  donht  that  the  parent  is  not  entitled  to  a  jury 

trial,  for  the  pro(!eedin^  ls  nelth^^r  eriminal  nor  is  it  a  civil 
I  proceeding  known  to  the  common  law,  ^^ 

263.  Biicbarge  from  institution,  — Ab  the  original  cora- 
rmitnient  of  the  child  must  be  justified  by  the  eomlitiou  of  t!ie 
1  child  and  the  absence  of  proper  parental  care,  so  also  the  con- 
It  inuanee  of  the  custody  in  the  institutiou.  It  was  one  of  the 
jpointii  relied  upon  by  the  Supreme  Court  of  IlUnoia  in  the 
'Turn#*r  caKC*"*  thut  no  provision  was  made  by  the  act  for  the 
jdbicharcre  of  the  child  after  it  was  once  committed.  It  is  now 
[provided  in  TIlinoiH,  that  the  trustees  of  the  institution*  as  well 
^governor  of  the  state,  shall  have  the  power  to  discharge 
time;  and  in  the  case  of  boys  special  provision  is  made 
[for  application  to  the  court  for  discharge/'"*  Probably  the 
i court  haH  the  same  power  with  re|irard  to  girls,  though  the 
[statute  doe^  not  mention  it.  In  Massachusetts  the  right  to 
lili'niatid  a  discharge,  where  the  power  to  discharge  exists,  is 
[allowed  without  express  statutory  provision;***  in  New  York 
[the  right  to  restt^re  the  child  to  the  custody  of  the  parent, 
[where  the  later  has  reformed,  is  held  to  be  within  the  general 
[equitable  powers  of  a  eourt,'*^  and  in  Illinois  it  was  said  that 
[the  constitution  clothes  the  judiciary  with  ample  authority 
[to  correct  any  abuses  under  the  statute***  In  Illinois  the  insti- 
tutions to  which  dependent  boys  and  girls  are  committetl  are 
private  corporations.    The  entrusting  of  a  child  to  the  eare 
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of  a  private  institution  is  clearly  analogous  to  the  practice  of 
appointing  private  individuals  as  guardians.  There  is  no 
doubt  that  the  state  may  exercise  the  fullest  control  over  all 
private  institutions  for  the  care  of  children.*®  Statutes  may 
also  provide  that  the  authorities  having  control  of  children 
shall  have  the  same  right  as  parents  and  guardians  to  bind 
out  a  child  as  an  apprentice.**®  This  appears  to  be  now  one  of 
the  chief  applications  of  the  custom  of  apprenticing  minors 
which  has  largely  fallen  into  disuse.  Apprenticeship  is  in 
most  of  the  states  regulated  by  statute,  and  the  constitution- 
ality of  the  institution  is  not  questioned. 

§  264.  Compulsory  education.— One  of  the  most  important 
of  parental  rights  is  that  of  directing  the  education  of  the 
child.  While  the  legislative  practice  in  the  United  States 
has  for  a  long  time  left  this  right  free  and  unregulated,  it  is 
certainly  not  beyond  the  exercise  of  the  police  power.  Com- 
pulsory education  laws  have  been  enacted  in  a  large  number 
of  states,  and  their  constitutionality  has  been  sustained  where 
drawn  in  question.^  They  proceed  upon  the  theory  that  the 
parent  has  no  right  to  leave  the  child  uneducated;  and  they 
fix  the  age  up  to  which  education  is  required.  In  some  states 
the  same  object  is  also  sought  to  be  reached  by  forbidding 
employment  of  children  except  on  proof  of  attendance  at 
school  for  a  prescribed  period.^ 

§  265.  Truant  schools.— A  peculiar  exercise  of  the  power  of 
compulsory  education  is  to  be  found  in  the  establishment  of 
so-called  truant  or  parental  schools.^    Under  the  law  of  Illinois, 
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a  school,  and  no  child  can  be  committed  to  it  who  has  ever 
been  convicted  of  any  offense  punishiible  by  eonfiiii^ment  in  any 
penal  institution.  Before  eonnnitting  the  child,  notice  is  jETiven 
to  his  parent  or  guariliau  who  may  resist  the  commitment.  It 
is  not»  however,  necessary  that  tlie  parent  should  be  charge- 

Lable  with  any  fault ;  tho  commitment  is  a  measure  taken 
f:ain»t  the  child  on  account  of  the  child's  misconduct,  and 
hat  the  parent  is  deprived  of  custody,  is  an  inevitable  inci- 

fdent  to  sueh  measure,  the  parent  bearing  the  consequeneea 
of  his  chikrs  misconduct,  just  as  a  child  may  be  deprived  of 
parental  care,  where  the  parent  is  Imprisoned.  Notice  to  the 
}mrcnt  is  necessary  to  charge  him  with  the  child's  support 
at  the  truant  school;  if  indeed  the  iluty  of  such  support  can 
he  thrown  upon  the  parent** 

§  266.    Power  over  private  education.^— The  law  does  not 

erf  ere  with  the  freedom  of  private  education.  The  com- 
iry  school  laws  recognise  pubJic  and  private  schools  as 
tH|ua],  and  are  satisfied  with  competent  private  instruction 
otherwise  than  in  a  school.**  Even  this,  however,  implies  that 
the  state  must  liiive  jjower  to  judge  what  is  competent  in- 
iitj^ction,  and  it  may  consequently  insist  that  certain  branches 
♦f  knowledge  be  taught  J  Most  states  do  not  forbid  private 
[jH-hools  in  which  instruction  is  conducted  in  another  than  the 
English  language,  but  in  Massachusetts  the  compulsory  school 
law  is  satisfied  only  by  attendance  at  a  private  school  where 
the  instruct  ion  in  all  tlif'  studies  required  by  law  is  in  the  Eng- 
liKh  language,*  For  the  purpose  of  fostering  national  spirit  the 
|}itate  may  require  the  observance  of  holidays,  or  other  appro- 
riate  praetiees;  an  act  of  Illinois  of  1895  required  that  the 
ional  flag  be  displayed  on  all  buildings  used  for  educational 
irpf^ses;  in  1897  the  act  was  amended  so  as  to  apply  only 
tfi  public  buildings;  but  the  regulation  can  hardly  be  regarded 
u  invalid  even  as  applied  to  private  institutions.  The  re- 
i|nirement  of  a  license  to  coiidiiet  a  private  school,  an<I  its  visita- 
tion by  public  authorities,  would  certainly  be  legitimate.     In 
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Illinois  all  universities,  colleges,  seminaries,  and  academies, 
or  other  literary  institutions  may  be  required  by  the  State 
Superintendent  of  Public  Instruction  to  report  to  him.®  In 
one  respect,  however,  education  must  be  constitutionally  free, 
namely  in  so  far  as  it  is  essential  to  the  freedom  of  religion; 
for  the  free  exercise  of  religion  implies  teaching  as  well  as 
worship.  The  state  could  certainly  not  prescribe  the  religious 
education  of  children,  in  so  far  as  it  would  thereby  establish 
a  religion,  or  discriminate  in  favor  of  one;  nor  could  it  sup- 
press all  private  schools,  since  religious  denominations  would 
thereby  be  prevented  from  inculcating  their  doctrines  in  the 
most  effectual  w^ay. 

§  267.  Power  over  graduate  instruction.— If  regulation  of 
education  is  based  upon  the  power  over  minors,  the  same 
principles  would  not  extend  to  graduate  schools  teaching  per- 
sons of  full  age.  The  statement  to  be  found  in  a  Massachusetts 
case  that  all  j'ouths  associated  at  a  college  for  education  are 
properly  regarded  as  minors  whether  of  21  years  of  age  or 
under,  can  hardly  be  regarded  as  sound.' ^  In  New  York  the 
power  to  incorporate  higher  institutions  of  learning  is  vested 
in  the  State  Board  of  Regents,  which  may  prescribe  appro- 
priate conditions;  but  this  power  applies  only  to  institutions 
conferring  degrees,  and  probably  only  to  such  as  desire  incor- 
poration, or  propose  to  assume  the  name  of  university  or 
college."  That  conditions  may  be  annexed  to  the  grant 
of  corporate  privileges  is  clear,  and  the  restriction  of  the 
right  to  confer  degrees  or  to  use  misleading  designations  can 
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»f  license  to  heg.  Five  yeara  later*  ^  open  bcgj^ing  was  pro- 
bibiteil,  iinei  it  was  provided  that  vohiritary  nlins  were  to  bo 
tratlii-rt*d  and  distributed  by  the  elorgy;  in  1552  a  collector 

I  of  alms  was  dirt»cted  to  be  appointed  by  the  inhabitants  of 
llie  parish,  who  were  exhorted  and  admonmhed  to  contribute, 
iftnd  «inet^   156ti  those  obstinately  refusing  to  give  might  be 
taxed  by  the  justiees  of  the  peace.    Finally,  in  1001,**  a  regu- 
lar system  of  public  poor  relief  based  on  taxation  was  insti- 
tuted, which  has  beeome  the  basis  of  onr  law  on  the  subject.*^ 
At  present,  the  activity  of  the  state  for  the  relief  of  poverty 
and  Buffering  consists  mainly   in  the  management  of  funda 
and  institutiiins,  i.  e.,  in  the  exerci*?e  nf  proprietary  powers* 
All  KiJch  relief,  however,  also  involves  the  taxing  power,  and 
^kinder  this   head   eonstitutional   questions   have   arisen   as   to 
^■i^'hat  kmd  of  distrejis  is  relievable  by  the  pnblie,  which  need 
not  be  di8cti!*sed  in  this  connection.'** 

The  police  power  may  be  called  into  play  in  this  matter, 

first,  in  the  relation  of  the  state  to  private  eharity;  second, 

tn    the   imposition   of  the  duty   of   support  upon  designated 

Kpersons;  and  third,  in  the  adoption  of  restrietive  measures 

Hji^inst  paupers. 

^^|269.    The  state  and  private  charity,— Tho  state  recognises 

and  encouraffen  the  relief  of  suffering  through  private  iigen- 

Leies^   and   its   relation    towards   private   charity    is   therefore 

Itnnirily  one  of  furtherance  and  aid,  by  granting  faeilities  for 

aeorporation,  exemption   from  taxation,  etc*     The  exceissive 

luccumulation  of  wealth   in   the   hiinds  of  private   charitable 

[institntions  is,  however,  regarded  as  being  contrary  to  public 

policy  I   and   has   given    rise   to   restrietive   legislation.     This 

[legislation  consists  partly  in  the  limitation  of  the  right  to 

t bequeath  or  devise*  i>artly   in   a  limitation   of  the  power  of 

llhe  charitable  institution  to  aetpiire  real  or  other  property, 

lllie  right  of  testamentary'  disposition  being  purely  statutory, 

lits  regulation  <*r  limitation  is  freely  conceded  to  the  legislative 

[pitWi*rJ*      The  same  is  true  of  the  control  which  the  state 

cerctaes  over  the  creation  of  trusts,  and  its  power  to  grant 
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or  withhold  corporate  privileges  includes  the  power  to  de- 
termine how  much  property  a  corporation  shall  be  allowed 
to  hold. 

Apart  from  the  matter  of  excessive  wealth,  the  manage- 
ment of  charitable  funds  and  institutions  may  give  rise  to 
mischief  or  public  scandal,  and  therefore  call  for  state  con- 
trol. Without  statutory  provision,  a  court  of  equity,  either 
as  the  representative  of  the  parens  patriae,  or  in  the  exercise 
of  its  general  jurisdiction  over  trusts,  or,  perhaps,  under  the 
powers  created  in  England  by  43  Eliz.  ch.  4  (if  these  are  re- 
garded as  part  of  the  common  law  in  this  country)  may  inquire 
into  the  management  of  an  eleemosynary  corporation,  and 
redress  abuses.'®  This  power  would  be  adequate  to  deal  with 
perversions  of  the  original  trust,  or  other  plain  cases  of  mis- 
management, but  would  hardly  extend  to  dealing  with  a 
policy  believed  to  be  dangerous  in  its  tendencies  or  conse- 
quences. 

Police  legislation  regarding  charitable  institutiona  in  the 
interest  of  safety,  health,  morals,  and  comfort  would  be  clearly 
authorised  on  general  principles;  and  legislation  for  the  en- 
forcement of  prescribed  principles  and  policy  of  management 
would  in  most  cases  be  justified  under  the  reserved  power 
to  alter  and  amend  corporate  charters. 

§  270.  Compulsory  support  by  relatives. ->  The  statute  of 
Elizabeth  cast  the  duty  of  supporting  impotent  poor  in  the 
first  place  upon  father  and  grandfather,  mother  and  grand- 
mother, and  children.'^  The  duty  has  been  further  extended 
by  American  : :,. ...  s.    Thus  it  is  provided  in  Dlioois:    "That 
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fuois,^*     The  court  recognised  the  exiatetice  of  a  moral  and 

Q&tural  duty  on  the  part  of  the  brother,  and  argued  that  the 
IfttHle  niight  protect  the  puhUe  from  loss  occasioned  by  the 
[neglect  of  that  duty,  by  transforming  the  imperfect  natural 
[duty  into  a  statutory  legal  obligation.     The  statute,  it  was 

laid,  did  not  extend  to  such  distant  collateral  relatives  as 
It  hat  the  courts  could  pronounce  it  unreasonable  and  ^oid, 

•^rom  this  last  remark  it  may  be  inferred  that  the  duty  cannot 

se  indefinitely  extended,  and  that  the  test  of  the  validity  of 
|lhe  statute  must  probably  be  found  in  the  previous  exL^tenee 

>f  a  natural  duty*  In  some  of  the  German  states,  the  master 
^is  required  to  bear  the  expense  of  the  treatment  of  a  domestic 

servant  during  illness,  if  neither  the  servant  nor  his  relatives 
^^^vare  able  to  assume  the  burden;^*  it  must  be  extremely  doubt- 

f til  whether  our  courts  would  regard  such  an  obligation  as  the 

etiforeement  of  a  natural  duty. 

§271.  Eestrictive  measures  against  paupers,  ^s— American 
Btattites  commonly  authorise  local  authorities  to  provide  for 
poor  relief  in  poorhnnses  established  for  that  purpose.  They 
assume  that  the  pauper  can  be  induced  to  enter  the  institu- 
tion, and  make  provision  for  the  case  that  he  cannot  be  con- 
veniently removed  on  account  of  infirmity  or  sickness.^^  They 
do  not  provide  for  compulsory  removal,  and  it  should  be  noted 
that  the  English  poor  laws,  even  with  the  strongest  desire  to 
restrict  outdoor  relief,  only  indirectly  enforced  the  entering 
into  a  poorhouse,  by  making  the  refusal  to  enter  it  a  bar 
against  relief.  Further  than  this,  it  seems  the  state  cannot 
go.  Should  the  pauper  refuse  to  enter,  and,  also  refuse  to 
work  where  work  is  possible,  he  can  be  dealt  with  on  the 
gB  of  criminal  idleness,  and  confined  by  way  of  punish- 

ent.  New  York  also  provides  that  an  inmate  of  a  state  alms- 
ooae  who  leaves  the  same  without  being  discharged,  is  pun- 
bie  for  soliciting  aid  within  a  year  thereafter;^*  and  the 
[citation  of  aid  from  the  public  or  from  strangers  may  prob- 
ably be  entirely  forbidden  if  public  relief  is  offered  in  an 
asylum. 

(hi  the  other  hand,  the  compulsory  removal  of  a  pauper 


I 


SI  F«o|»l«  T,  HiUf  163  III  ISO,  46 
E.  7196. 
Pna^&ii     Law,     Noveniber     S, 

IT 


^3  See,  also,  §  451,  49L 

=f«  N«w  York  Poor  Lmw,  f  20,  23, 

«»  New  York  Poor  Law,  j  93w 


258  CONTROL  OF  DEPENDENTS.  §271 

to  the  locality  in  which  he  has  a  settlement  is  not  uncommonly 
provided  for.  The  policy  of  removal  was  introduced  in  Eng- 
land by  13  and  14  Car.  II,  c.  12,  made  permanent  by  12  Anne  st 
I  c.  18.20  The  statutes  treat  this  removal  as  a  matter  in  which 
the  conflicting  interests  of  different  local  districts  are  primarily 
if  not  exclusively  concerned.  The  removal  operates  of  course 
also  as  a  restraint  upon  the  pauper,  and  is  a  virtual  deprivation 
of  liberty  which  if  illegal  would  give  a  cause  of  action  for 
false  imprisonment.  The  power  has  so  long  been  exercised 
in  England  and  in  this  country,  that  the  established  practice 
has  been  held  equivalent  to  express  constitutional  sanction. 
Upon  this  ground  compulsory  removal  has  been  sustained  in 
Minnesota.2"  If  the  exercise  of  the  power  is  confined  to  those 
who  apply  for  or  accept  public  relief,  their  own  act  might 
well  be  held  to  estop  them  from  insisting  upon  the  free  choice 
of  a  district,  which  they  do  not  simply  use  as  a  place  of  resi- 
dence, but  upon  which  they  propose  to  inflict  themselves  as  a 
burden.  The  English  law,  however,  allowed  the  removal  of 
persons  likely  to  become  chargeable,  a  provision  copied  in 
American  states  and  retained  to  the  present  day  in  Pennsyl- 
vania.2**  Such  a  power,  in  addition  to  being  liable  to  the 
grossest  abuse,^^  is  so  inconsistent  with  the  freedom  of  migra- 
tion in  pursuit  of  livelihood,  that  it  can  probably  not  be  main- 
tained under  our  constitutional  limitations.  The  earlier  law  of 
Massachusetts  applied  only  to  persons  likely  to  become  charge- 
able by  reason  of  age,  infirmity,  idleness,  or  dissoluteness.  At 
present  the  person  to  l)e  removed  nmst  have  become  actually 
chargeable,^"  a  change  in  the  law  which  was  made  in  England 
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the  state  need  not  necessarily  have  been  a  pauper.  That  a 
state  may  exclude  from  its  territory  paupers  coming  from 
other  states  or  from  abroad,  has  been  repeatedly  intimated, 
though  not  directly  decided,  by  the  Supreme  Court  of  the 
United  States,32  but  the  conditions  under  which  a  person  may 
be  regarded  and  treated  as  a  pauper,  have  not  been  deter- 
mined. The  exclusion  of  paupers  from  immigration  into  the 
United  States  by  act  of  Congresses  rests  upon  the  sovereign 
international  power  of  the  United  States,  which  stands  above 
and  outside  of  the  police  power.  It  may  therefore  undoubtedly 
be  applied  to  persons  likely  to  become  chargeable. 

ss  New  York  v.  Miln,  11  Pet.  101 ;     Plumley  v.  MassachiiBetts,  155  U.  S. 
Passenger  Cases,  7  How.  282;  Hen-     461,  478. 
deraon  v.  New  York,  92  U.  S.  259;         ss  March  3d,  1902. 
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CHAPTER    XI. 
PBOTEOTION  AGAINST  FBAUD. 

§  272.  Preventive  measures  against  fraud.— The  private  and 
the  criminal  law  as  well  as  the  police  power  undertake  to 
afford  protection  against  fraud.  They  deal,  however,  with 
fraudulent  practices  only  by  remedial  relief,  treating  a  trans- 
action as  void  or  setting  it  aside,  giving  a  claim  for  damages 
or  inflicting  a  penalty  after  the  fraud  has  been  committed. 
In  either  case  the  element  of  fraudulent  intent  is  essential. 
The  police  power  attempts  to  give  an  ampler  protection  both 
by  adopting  precautionary  measures  and  by  forbidding  cer- 
tain practices  irrespective  of  an  actual  intent  to  defraud. 
It  does  not  in  the  first  instance  punish  fraud,  but  prescribes 
regulations  and  punishes  their  violation.  The  intervention 
of  the  law  proceeds  upon  the  theory  that  every  one  who  in- 
vites the  confidence  of  the  public  may  be  compelled  to  submit 
to  such  regulations  as  will  guard  the  public  as  far  as  possible 
against  misapprehension.  Where  the  confidence  of  the  public 
is  invited  to  an  exceptional  degree,  the  regulations  may  be 
made  specially  stringent,  on  the  ground  that  the  business 
is  affected  with  a  public  interest,  so  in  banking  and  insurance. 
A  i^roat  field  for  statutory  protraction  against  fraud   is  also 
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WErOHTS,  MEASUBES  AND  PACKAGl-B.     1127^-275. 

i373-  The  earliest  legislation  for  the  prevention  of  fraud 
ten  to  weif^htH  and  measures.  It  goen  baek  to  jlnglti-Saxiiii 
imen,  and  forms  part  of  ^iagua  (^arta.^  The  constitution  of 
lie  United  States  provides  for  unifnrmity  of  wei^^it^  atid 
measures  by  giving  Cong-ress  power  to  fix  their  standard;^ 
lut  Congress  has  enacted  no  conipukory  legislation  in  exeeu- 
tinn  of  this  power.     It  merely  has  passecj  an  act  authorising 

le  ttse  of  the  metric  Byntem  ;^  and   the  federal  government 

liipplies  the  several  states  with  certain  standard  weights  and 

leasiires  as  a  matter  of  favor  and  aeeommodation  under  a 

h*sulution  of  Congress  of  June  14,   1836*^     Until  superseded 

by  act  of  Congress  the  regulation  of  weights  and  measures 

I  lire  fore  devolves  upon  the  states,  and  is  provided  for  by 
^tate  lefrislation/' 

274.    Betenninatioii  and  venfloatioti  of  standards.-* The 

statnteii  of  the  states  generally  fix  standards  to  which  the 

Etandanls  of  like  denomination  used  in  trade  must,  under  pen- 

Ity,  conform*'^    There  are  oflieial  sealers,  who,  upon  request,  or 

reapeetive  uf  request,  try  and  mark  weights  and  Tneasures, 

r  tent  them  upon  eomplaintJ 

Statutes  not  uu frequently   prescribe  that  certain  common 
rm»  of  package,  ete.»  shall  contain  a  fixed  amount  by  weight 
id  laeaKure,  ^nd  also  that  the  enelosun*  itself  shall  not  con- 
iii  more  than  a  prescribed  weight  and  cimtent*  so  e.  g.  that 
o  bah'd  hay  shall  be  oflfered  for  sale  with  more  than  10  per 
of   the   weight   thereof   in   wood   to    the   bale,**   or   that 
weight  of  the  package  be  stamped  thereon,"     Sueh  pro- 
irmOQs  are  found  with  regard  to  fish,  fruit,  hoops  and  staves, 


tC&p.  25;   una  menaora   vini   per 

rft^um  nofttmm,  etc. 
1 1,  g,  5. 

«Afft    .fuly    28,    1^66;    KcT.    Btnl. 
Sm.  ZSm,  3570. 

•  T.  SUU  »t   U  p.   133.     See   IlL 
Itov.  8tiiL  ell.  147,  Bee,  1. 
«  MiUM,  fiev.  L.  rh.  62,  Nciw  Yorfe 
icMti«    CwfiuoeTci*    I^w,    Art*    1; 
III  E<»r.  St.  ch,  147* 


N.  Y.  P^mkl  Code,  ft  580^583;  IIJ. 
R.  Bt-  eh,  14",  Set%  14. 

T  Mass,  fiev,  L.  ck  62,  Ser.  21,  37, 
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V  Amolrt,  nm  Mmm.  2fi9;  Bisbee  v, 
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t»('fiii%  Rev,  Cmlo-,  Bw,  1240. 


262  PROTECTION  AGAINST  FRAUD.  §  275 

etc.^^  They  are  justified  by  the  danger  of  fraud  in  the  absenee 
of  uniformity. 

Similar  in  character  are  the  laws  which  require  the  weigh- 
ing or  measuring  of  articles  by  public  authority,^*  op  the  keep- 
ing of  scales  to  enable  the  purchaser  to  verify  his  purchase." 
The  common  provision  that  mine  companies  paying  the  miners 
by  weight  must  keep  scales  and  must  allow  their  employees 
to  have  a  weigher  of  their  own,  is  analogous.  In  England, 
every  clerk  or  toll  collector  of  any  public  market  may  at  all 
reasonable  times  weigh  or  measure  all  goods  sold,  offered 
or  exposed  for  sale  in  such  market.*  ^  For  the  better  enforce- 
ment of  this  control  certain  classes  of  goods  are  even  required 
to  be  sold  at  a  place  set  apart  for  that  purpose.**  Regula- 
tions of  this  character  have  been  upheld  in  several  cases."* 
They  apply  only  to  dealing  by  weight  or  measure,  and  do  not 
necessarily  prohibit  other  modes  of  dealing.*  • 

§  276.  Compelling  certain  modes  of  dealing.— In  a  number 
of  cases  statutes  prescribe  that  certain  commodities  shall  be 
sold  by  a  given  weight  or  measure  or  in  a  certain  package, 
and  not  otherwise ;  as,  that  bread  shall  be  sold  in  loaves  of  two 
pounds  or  in  half,  three  quarter  or  quarter  loaves;*''  that  coal 
when  sold  in  (juantities  of  500  pounds  or  more,  except  by  the 
cargo,  shall  be  sold  by  weight;***  that  milk  shall  be  sold  in 
wine  measures;*^  or  that  in  all  contracts  for  the  sale  and 
delivery  of  oats  and  meal,  the  same  shall  be  bargained  for 
and  sold  by  the  bushel.^^  Such  laws  have  been  sustained 
without  much  questioning.  But  the  requirement  that  coal 
miners  shall  be  paid  by  weight  has  been  declared  unconstitu- 
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tional  in  Illinois,  the  court  holding  that  the  General  Assembly 
has  no  power  to  deny  to  persons  in  one  kind  of  business  the 
privilege  to  contract  for  labor  and  to  sell  their  products  with- 
out regard  to  weight,  while  allowing  this  privilege  to  persons 
in  all  other  kinds  of  business.^i  Upon  this  principle  most  of 
the  laws  above  mentioned  would  be  invalid. 

INSPECTION  LAWS.     §§  276-278. 

§  276.  Scope  of  legislation.— In  the  earlier  periods  of  their 
history  a  considerable  number  of  states  enacted  so-called  in- 
spection laws,  which  to  some  extent  are  found  on  the  statute 
books  to  the  present  day.  A  note  in  the  case  of  Turner  v. 
Maryland22  gives  a  long  list  of  such  statutes.  These  acts 
generally  applied  to  a  limited  number  of  articles,  those  in 
New  York  being :  flour  and  meal,  beef  and  pork,  pot  and  pearl 
ashes,  fish,  fish  and  liver  oil,  lumber,  staves  or  heading,  flax 
seed,  sole  leather,  hoops,  distilled  spirits,  and  leaf  tobacco. 
They  sometimes  contained  provisions  regarding  the  treatment 
of  the  commodity  to  keep  it  from  spoiling;  they  very  often 
specified  different  grades  of  quality,  each  to  be  known  by  a 
certain  designation  and  to  be  branded  on  the  goods  or  their 
package;  they  always  prescribed  the  manner  of  packing  the 
goods  (material  of  packing  and  size  of  package),  and  required 
that  goods  or  packages  or  both  before  being  marketed  should 
be  weighed,  or  weighed  and  inspected,  and  marked  by  official 
inspectors,  who  were  entitled  to  a  fee  for  their  services. 

The  object  of  the  inspection  laws,  as  stated  in  an  early  New 
York  case,  is  to  protect  the  community,  so  far  as  they  apply 
to  domestic  sales,  from  frauds  and  impositions ;  and  in  relation 
to  articles  designed  for  exportation,  to  preserve  the  character 
and  reputation  of  the  state  in  foreign  markets.^^  With  re- 
gard to  a  number  of  articles  the  inspection  laws  confined 
themselves  to  packages  intended  for  export;  in  other  cases 
they  applied  to  goods  intended  for  the  domestic  market  as 
well;  and  in  a  few  cases  they  applied  only  to  articles  coming 
from  other  states. 

§277.    Validity  under  federal  constitution.^^— The  United 

21  Millett  V.  People,  117  lU.  294.  23  Clintsman  v.  Northrup,  8  Cow. 
So  Opinion  of  Justices,  21  Col.  27,      (N.  Y.)  46. 

39  Pac.  431.  -*  See,  also,  §  75. 

22  107  U.  8.  38. 
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States  Supreme  Court  in  a  recent  case  has  said  **  Inspection 
laws  are  not  in  themselves  regulations  of  commerce  ;''^  but 
this  can  only  mean  that  it  is  not  necessarily  their  sole  purpose 
to  control  foreign  or  interstate  commerce ;  that  they  do  aflfect 
and  therefore  regulate  such  commerce  where  they  apply  to 
imports  and  exports  cannot  be  denied. 

The  federal  constitution  has,  however,  made  express  pro- 
vision for  them,^**  by  forbidding  the  states  without  the  consent 
of  Congress  to  lay  any  imposts  or  duties  on  imports  or  exports 
except  what  may  be  absolutely  necessary  for  executing  their 
inspection  laws,  all  such  laws  to  be  subject  to  the  revision  and 
control  of  Congress. 

It  has  been  said  that  the  term  imports  and  exports  relates 
only  to  foreign  countries,^^  but  the  case  in  which  this  state- 
ment was  made  upheld  an  inspection  law  operating  upon 
products  of  other  states. 

No  case  appears  to  have  arisen  under  any  statute,  nor  does 
any  statute  seem  to  exist,  requiring  inspection  before  sending 
goods  to  another  state.  But  the  validity  of  inspection  laws 
applying  to  exports  to  foreign  countries  has  been  fully  recog- 
nised by  the  Supreme  Court,^^  and  it  has  been  held  that  the 
inspection  need  not  extend  to  the  goods  themselves,  but 
that  it  is  sufficient  if  the  package  is  weighed  and  its  brands 
are  inspected.  The  identification  of  the  producer  by  marks 
clearly  tends  toward  good  quality. 

In  so  far  as  inspection  laws  apply  exclusively  to  goods  com- 
ing from  other  states,  they  have  been  held  to  be  unconsti- 
tutional.-''     Id  the  decision  of  the  iMse  hist  cited  emiaifl<^ntb!t^ 
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>vt?r  thi*  freedom  of  commerce,  subject  to  the  power  of  Coii- 
to  aniLul  such  laws,  espe<!ially  on  account  of  the  exces- 
lliren^a  of  inspeetion  charges. 

f  278.  Bestnctions  under  state  constitutioES.^The  lieenRe 
inder  the  fedenU  uonstitntioD  dot*s  not.  of  ernirse,  remove  any 
Objection  to  the  enactment  of  inspection  laws  that  may  arise 

ider  state  constitutions. 

The  constitution  of  New  York  of  1846  abolished  and  for- 
bade the  future  creation  of  all  offices  for  the  weighing;  gaug- 
ing* measuring,  culling  or  inspeetiug  of  any  merchandise, 
produce,  manufacture  or  commodity,  saving  offices  for  the  pro- 
tection of  the  public  health,  for  the  supplying  of  correct 
sUindards  of  weights  and  measuren^  and  for  the  protection 

ff  the  state  in  its  revenues  and  purchnses.^^ 
By  this  provision  the  old  inspection  laws  were  abrogated. 
They  were  felt  to  be  oppressive  because  inspection  was  made 
eoiidition  precedent  for  the  marketing  of  the  commodity  to 
rbieh  it  applied,  nnil  being  accompanied  by  the  eEaetion  of 
fee,  operated  virtually  as  a  tax.    The  remedy  has,  however, 
|i>ne   further  than  the  evil,  and  New  York   appears  to  have 
ir rend** red  the  power  to  inspect  for  the  prevention  of  fraud 
|1  together.      So   New    York    could    probably   not    enact   such- 
hu  as  exists  in  Illinois  for  the  inspection  of  grain  in 
ises,  and  which  in  lllinoLs  has  been  held  to  be  con- 
lilutional,^**  and  the  inspection  provided  for  in  New  York 
ider  the  dairy  laws  of  that  state,  though  undoubtedly  in- 
tended in  part  at  least  ti>  prevent  the  fraudulent  substitution 
oleomargarine  for  butter,  can  be  upheld  only  as  a  sanitary 
lure* 

ridently  the  older  New  York    laws    were    intended    not 

leretly  to  prevent  the  perpetration  of  fi'auds,  but  also  to  en- 

SiirfH*  ft  certain  standard  of  quality,  i*  e,  to  prevent  inferior 

|rade«i  of  nmnufaeture.     The  two  objects  are  by  no  means 

lentieat      New   York   might  have  abandoned   the   policy  of 

iforcing  quality  without  sacriitcing  the  power  to  inspect  for 

iie  detection  of  fraud ;  by  abolishing  inspection   it  has  not 

^%'en  abrogated  all  legislation  lor  the  securing  of  quality,  and 

ie  present   revision  of  the  statutes   retains  the   provisions 


■Art.  V,  Sec  8. 


«  P©opk  V.  Uarper,  91  III  357, 
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regarding  the  making  of  barrels  for  packing  beef  and  pork, 
which  are  independent  of  powers  of  inspection.^* 

SUBSTITUTES,  IMITATIONS,  ADULTEBATIONS.    SS  279-286. 

§  279.  Poor  quality  without  deception.— Poor  quality  which 
is  visible  to  the  eye  so  that  there  is  no  danger  of  deception, 
may  be  dealt  with  in  the  interest  of  public  health  and  safety, 
so  in  the  case  of  rotten  fruit,  or  putrid  meat.  Where  the 
injurious  quality  is  not  visible,  the  protection  of  health  con- 
curs with  the  prevention  of  fraud,  and  increased  penalties 
are  sometimes  provided  for  selling  unwholesome  provisions 
without  making  their  condition  known  to  the  buyer.^  Where 
visibly  poor  quality  affects  neither  health  nor  safety  the 
police  power  does  not  interfere. 

The  trade  regulations  of  the  mediaeval  guilds  claimed  to 
have  for  their  principal  object  the  maintenance  and  improve- 
ment of  the  quality  of  the  goods  manufactured,  and  under  the 
Tudors  a  very  large  amount  of  legislation  was  enacted  for  the 
like  purpose,  often  entitled  acts  for  the  *'true  making"  of 
specified  merchandise.  These  statutes  regulated  the  making  of 
worsted,  dyed  wool,  cloth,  linen,  featherbeds,  leather,  wax, 
tiles,  malt,  oil,  etc.,  and  the  work  of  silk  throwsters,  upholster- 
ers, plasterers,  painters,  etc.  The  colonial  legislation  of  Mas- 
sachusetts regulated  in  similar  manner  the  trades  of  bakers, 
brewers,  coopers,  and  acts  of  like  import  are  found  in  colonial 
New  York,  but  on  the  whole  this  legislation  has  been  aban- 
doned. 
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Ben  adopted  in  many  other  states, ^^  and  is  therefore  given 
^re  in  full,  in  so  fnr  as  it  relates  to  food  ,"^* 
'Food  dmll  be  deemed  to  be  adulterated :     1.     If  any  Biib- 
stance  has  been  mixed  with  it  so  as  to  reduce,  depreciate  or 
■tijiirioumly  aftV*ct  it^  (juaiity,  strength  or  purity.     2.    If  an 
inferior  or  cheaper  substance  has  been  substituted  for  it  wholly 
_i?r  in  pari,     3,    If  any  valuable  or  necessary  constituents  or 
ifO'edieuia  have  been  wholly  or  in  part  taken  from  it    4.   If 
m  in  imitation  of  or  is  sold  under  tlie  name  of  another  ar- 
cle.    5»   If  It  eonHists  wholly  or  in  part  of  a  diseased,  deeom* 
ased,  putridj  tainted  or  rotten  animal  or  vegetable  substance 
Hrlicd**,  %vliot}n'r  manufaetured  or  not,  or  in  esse  of  milk,  if 
is  produced  by  a  diseased  animat    6,  If  it  is  colored,  coated, 
dished  or  powdered  in  such  a  manner  as  to  conceal  its  dam- 
ped or  inferior  eouditfon,  or  if  by  any  means  it  is  made  to 
>pear  better  or  of  greater  value  than  it  h.    7,   If  it  contains 
ay  added  stibstance  or  ingredient  which  is  poisonous  or  injuri- 
to  health.     8.    If  it  contains  any  added  antiseptic  or  pre- 
frvative  snbstanee,  except  eornmon  table  salt,  saltpetre,  cane 
Jijar,  alcohol,  vinegari  spiees,  or,  in  smoked  food*  the  natural 
-.  of  the  smoking  process;  but  the  provisions  of  this 
,  ;....  n  shall  not  apply  to  any  such  article  if  it  bears  a  label 
which  the  presence  and  the  percentage  of  every  such  anti- 
ippiic  or   preservative   substance   are   clearly   indicated,   nor 
it  apply  to  such  portions  of  suitable  preservative  sub- 
inces  as  are  used  as  a  surface  application  for  preserving 
ried  fish  or  meat,  or  as  exist  in  auimal  or  vege*table  tissues 
a  natural  component  thereof,  but  it  shall  apply  to  additional 
I  ant  i  ties.    •    •    •     The  provisions  of  this  and  the  two  pre- 
liQg  sections  relative  to  food  shall  not  apply  to  mixtures 
ecimpounds  not  injurious  to  health  and  which  are  recognised 
ordinary  articles  or  intjredients  of  articles  of  foody  if  every 
pHcka^^e  sold  or  offered  for  sale  is  distinctly  labelled  as  a  mix- 
ire  or  compound  with  the  name  and  per  cent  of  each  ingredi- 
It  therein/' 

Si.    Commodities  to  which  legislation  applies;  gold  and 


ilia,  Uep,   344.     Colorlu^  which 

ioniUciii  liekl  mil  tu  be  }i*1ii(t^rsi* 
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silver* —Legislative  provisions  for  the  prevention  of  deceptive 
practices  in  the  quality  of  articles  are  in  the  main  confined  to 
foodstuffs,  drugs,  confectionery,  distilled  and  refined  products, 
and  fertilisers* 

The  working  of  gold  and  silver  has  in  Europe  for  a  long 
time  been  subject  to  similar  legislation.  We  find  in  England 
a  number  of  statutes  Filiating  to  the  alloy  of  gold  and  silv»T, 
the  quality  and  marks  of  silver  work,  etc.^*  The  possible 
methods  of  controHing  the  quality  of  gold  and  silver  ware 
are  either  to  require  it  to  be  proved  and  stamped  by  public 
authority;  or  to  require  it  to  be  marked  aceording  to  its 
quality  by  the  manufacturer;  or  to  forbid  the  stamping  of  in* 
ferior  goods  iis  gold  and  silver.  Even  where  the  state  does 
not  require  such  measures,  it  may  provide  for  public  marking 
at  the  request  of  the  manufacturer.  England  and  France  re- 
f  pi  ire  public  stamping,  while  Germany  requires  the  Diannfai*- 
turer's  stamp  indicating  the  grade  of  fineness.  In  America  no 
h*gislative  provisions  existed  in  this  matter  until  recently,'*" 
but  statutes  have  been  enacted  in  Massachusetts  and  New  York 
in  1894,  in  Pennsylvania  in  1897  and  in  Illinois  in  1901,  rc- 
(piiring  gold  and  silver  marked  sterling  to  come  up  to  a  pre- 
scribed standard, 

g  282*  Oleomargarine  legislation.— The  operation  of  the 
police  power  upon  food  products,  where  it  is  intended  to  pre- 
vent deception,  is  best  illustrated  by  the  legislation  regarding: 
oleomargarine,  which  exists  in  most  American  states,  and  in 
a  number  of  foreign  countries.'**  Oleomargarine  is  product^ 
from  animal  fats  or  vegetable  oils  and  contains  the  same  in* 
gredieuts  as  dairy  butter,  but  a  smaller  proportion  of  butter- 
ine,  and  is  therefore  inferior  in  fiavor  to  the  best  butter. 
and  differs  from  ihiiry  butter  in  color,  It  is  wholesome  ami 
nutritious  and  cheaper  than  dairy  butter.  The  hostility  of 
the  dairy  interests  has  led  to  a  considerable  amount  of  re- 
strictive legislation  J  which  was  formerly  sought  to  be  justified 


i»  ^9  Ed.  Ill,  ch,  -20,  1354;  tl  Etl. 
ill,   ch.  7,   13d3;   5   H,   IV,  ch.   13, 

14(»4;   1M  Eliz,  eh.  5,  15SI. 

*<>N.  Y,  Wik'kJy  PoMl,  P©h.  li>, 
mn,  **Mt,  Tift  my  was  tb(>  ilriif 
Fma  in  ihiB  counlry  U»  ad*)pt  the 
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fljieaeML    It  hm  alwaj»i  tieeu  a  [loiBt 
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uptin  tilt*  ground  that  the  manufacture  of  oleomargarine  lent 
itself  easily,  and  without  the  possibility  of  effective  control, 
to  unwlioli'soair  adnlteratioij,  and  m  now  generally  based  upon 
the  plea  of  iiroteetion  against  fraud,  \Vt*  niiiy  distingnish  the 
lollowing  forms  of  le^jslative  restraint :  prohibiting  the  manu- 
faelnre,  out  of  any  oleaginous  substanee  otlier  than  that  pro- 
duced from  milk  or  cream,  of  any  article  designed  to  take  the 
place  of  cheese  or  butter; — prohibitini^  the  manufacture  from 
ftiieh  substance  of  any  article  in  imitation  or  send>lance  of  but- 
ter;—prohibiting  the  addition  of  any  coloring  matter  to  make 
oleomargarine  resemble  butter;— requiring  the  labeling  of  oleo- 
margarine so  as  to  indicate  its  true  cha ranter,  with  additional 
provisions  aK  to  forms  uf  package,  place  of  sale,  etc,;— and 
requiring  oleomargarine  to  be  distinctively  and  artificially 
t*i>lon*d,  or  Ui  he  designated  by  some  prejudicial  name,  ass 
•* adulterated  butter/*  Federal  legislation  has»  moreover,  been 
tunneled  in  the  United  States  for  the  tasatioo  of  oleomargarine, 
a  form  of  reMtraint  with  which  we  are  not  at  present  con- 
cerned, 

5  283.  Absolute  prohibition.*^— The  absolute  prohibitifm  of 
the  manufacture  and  sale  of  oleomargarine  was  sustained  as 
a  legitimate  exercise  of  the  police  power  in  Pennsylvania^-* 
and  by  the  Federal  Snpreme  Court,  on  the  ground  that  it  is 
for  the  legislature  to  determine  '*  whether  the  manufacture  of 
oleomftrgariiie  is  or  may  lie  condin-'tt'd  in  sticli  ii  manni*r,  or 
%rith  »uch  skill  and  secrecy,  as  to  baftle  ordinary  inspection,  or 
whether  it  involves  such  danger  to  the  public  health  as  to  re 
quire,  for  the  protection  of  the  people,  tlie  entire  suppression 
of  the  business  rather  than  its  regulatiiui  in  such  manner  as 
to  pcTmit  the  manufaeture  and  sale  of  articles  of  that  class 
that  do  not  contain  noxious  ingredients/'  The  same  view  has 
ht^*n  taken  in  Minnesota »^*  and  in  Maryland.^^  The  Court  of 
JippealH  of  New  York,  however,  declared  a  similar  prohibitory 
itute  unconstitutional*  it  appearing:  that  tin*  nrtiirle  wan 
jolin*f*me  and  nutritious,  and  that  fraudulent  imitations  of 


»%  Aim,  i  m,  54(K 
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butter  were  covered  by  another  act,  so  that  there  pemained 
as  the  sole  reason  for  the  prohibition  of  the  industry  that  it 
competed  with  another  industry  and  reduced  the  price  of  an 
article  of  food.^^  And  the  Supreme  Court  of  the  United 
States  held  in  a  later  case  that  while  the  legislative  policy 
was  conclusive  as  to  domestic  manufacture  and  sale,  it  could 
not  extend  to  interstate  commerce,  and  that  the  absolute  pro- 
hibition of  the  Pennsylvania  statute  could  not  prevent  the 
importation  of  pure  oleomargarine  into  the  state  or  its  sale 
there  in  original  packages.^' 

The  acts  of  Pennsylvania  and  ]\Iaryland  forbidding  the  man- 
ufacture of  substitutes  for  butter  were  repealed  in  1899  and 
1900  respectively,  and  this  legislation  is  no  longer  to  be  found 
in  American  statute  books. 

§284.  Prohibition  of  imitation.— The  prohibition  of  the 
manufacture  of  oleomargarine  in  imitation  and  semblance  of 
yellow  butter,  by  addition  of  ingredients  changing  its  natural 
color,  is  found  in  many  states  and  has  been  generally  upheld.*^ 
This  qualified  prohibition  is  recognised  as  valid  by  the  Supreme 
Court  of  the  United  States  even  as  to  oleomargarine  imported 
from  other  states  and  sold  in  original  packages,  on  the  ground 
that  the  object  of  the  statute  is  only  to  suppress  false  pre- 
tenses, and  that  the  freedom  of  commerce  among  the  states 
does  not  demand  a  recognition  of  the  right  to  practice  a  de- 
ception upon  the  public  in  the  sale  of  any  articles,  even  those 
that  may  have  become  the  subject  of  trade  in  diflferent  parts 
of  the  country.^® 
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The  %*alidity  of  provisions  requirlDg  oleomargarine  to  be 

distinetiy  lalK'led  as  such,  to  be  sold  in  prescribed  forms  of 

paekiiges^  or  iq  rooms  separate  from   those  in  which  butter 

[is  sold,  or  that  the  purchaser  be  expressly  infonned  of  the 

[nature  of  the  articles  is,  m  principle,  not  questioned.**^     8iich 

}ro visions,  which  do  not  forbid  imitation,  are  found  in  a  mini' 

b«!fr  of  statm.     The  requireinent  of  some  laws  that  oleomar- 

e-arine  be  given  a  color  or  a  name  calculated  to  prejudice 

furcdiasersi  and  to  make  the  article  odious,  is  evidently  of  a 

lifTereiit  character  j  it  has  been  upheld  in  several  cases  as  an 

f exercise  of  le^rislative  discretion  beyond  the  control  of  the 

Courts,  but  the  8uprt*me  Court  of  the  United  States  treats 

f>rejudicial  requirements  as  virtual    prohibition,    and    holds 

Ibrm  to  be  invalid  as  far  as    interstate    commerce    is    eon- 

eerned.^^ 

g  285*  Principles  governing  regulation  and  prohibition*— 
e  constitutional  principles  regarding  regulation  and  pro- 
iiihition  have  been  fully  discussed  before,  and  may  be  sum- 
marised as  follows: 

1.  Provisions  requiring  labeling  and  marking  are  valid, 
provided  their  primary  purpose  be  not  to  make  a  useful  article 
odious. 

2.  The  legislature  may  &x  the  standard  of  an  article  of 
commerce  known  by  a  certain  name,  and  forbid  the  selling  of 
an  inferior  article  by  that  name. 

3.  The  legisliitiire  may  forbid  imitations,  subject  probably 
to  this  modification,  that  where  imitation  products  have  come 
lo  be  recognised  as  legitimate  substitutes,  the  power  of  pro- 
liibition  should  not  be  exercised  to  the  destruction  of  valuable 
Industrie?*. 

4*  The  legislature  shoiUd  not,  an<l  probably  may  not,  pro- 
liibit  the  use  of  harmless  ingredients,  which  increase  the  in- 
trinsic value  and  usefulness  of  the  article,  especially  of  antisep- 
tics and   preservatives. 

5*  The  legislature  should  not,  and  probably  may  not,  pro- 
hibit harmless  and  useful  sMbntitutes  and  compounds. 


V^ 
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While  statutory  provisions  contrary  to  the  two  principles 
last  stated  have  in  some  instances  been  sustained  by  the  courts, 
the  practice  of  legislation  itself  shows  an  unmistakable  ten- 
dency to  conform  to  them,  as  may  be  seen  from  the  latter  por- 
tion of  the  statute  of  Massachusetts  relative  to  adulteration, 
above  quoted. 

§286.  Ordinances.— The  courts  may  apply  even  stricter 
limitations  to  ordinances,  and  may  take  cognizance  of  the 
fact  that  certain  practices  are  so  common  as  to  be  no  longer 
deceptive.  Thus  all  dealers  seek  to  make  their  wares  as  at- 
tractive as  possible,  and  for  this  purpose  use  appropriate 
methods  of  packing,  or  display.  A  city  ordinance  of  Chicago 
undertook  to  prohibit  the  use  of  colored  netting  to  cover  fruit, 
on  the  ground  that  the  reflection  of  the  color  on  the  fruit 
gave  it  a  deceptive  appearance  of  freshness  and  good  quality. 
This  ordinance  was  declared  to  be  unreasonable  and  void,' 
yet  it  cannot  be  said  that  such  legislation  is  in  principle  be- 
yond the  i)oIice  power.  The  court  in  the  case  cited  relied 
upon  the  recognised  power  of  judicial  tribunals  to  prevent 
an  oppressive  exercise  of  the  municipal  ordinance  power. 

FORMS  OF  BUSINESS  LIABLE  TO  ABUSE.     §§287-295. 

§  287.  Nature  of  danger  or  eviL— A  considerable  amount  of 
legishition  has  bi»en  enacted  in  restraint  of  certain  avocations 
or  forms  of  business  which  lend  themselves  easily  to  practices 
of  deception  either  on  account  of  the  irresponsible  character 
of  the  dealer,  or  by  reason  of  the  inducements  he  employs 
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have  arbeti  as  to  the  power  to  prohibit  these  fomis  of  luisiui*s?* 
iijid  m  to  their  relation  to  the  freedom  of  interstate  and  for- 
eign coramerce.^ 

§288.  Peddlers.^— Peddling:  or  hawking  is  that  forni  of 
trade  wbieh  is  carried  on  by  moving  about  from  place  to  place 
with  merchttndisf*  which  is  offered  for  sale  with  immediate 
deliverj*,  the  seller  having  no  tixed  place  of  business.  It 
therefore  does  not  include  the  soliciting  of  orders  by  com* 
mercial  travellers  or  book  canvasMcrs,^  or  the  delivering  of 
goods  previously  ordered;*  it  is  doubtful  whether  it  should 
iBolude,  as  it  has  been  held  to  do,  the  business  of  a  milk 
dealer  selling  milk  at  the  door,  but  who  has  his  reiiulur  tlnily 
rounds  and  customers  J  Massachusetts  desifrnates  as  itinerant 
Trendors  those  who  engage  in  a  temporary  or  transient  busi- 
Uessiybut  occupy  at  every  place  a  building  for  the  exhibition 
and  sale  of  their  goods.**  The  German  law  also  restrains  itin- 
erant brokers  and  physicians,  and  the  soliciting  of  orders  by 
personal  calls  on  others  than  merchants*" 

The  peddler  is  apt  to  be  irresponsible  becatiBe  he  has  no 
fixed  place  of  business,  and  therefore  no  standing  in  the  com- 
munity, and  because  he  cannot  easily  be  reached  by  legal  pro- 
Ieess.  For  the  same  reason  he  can  more  easily  than  a  settled 
merchant  engage  in  illicit  transact  ions  J '^  Peddlers  can  also 
till  their  business  at  loss  expense  than  established  shopki^epers, 
but  the  protection  of  the  latter  from  the  inconvenience  of  a 
competition  which  cannot  be  justly  designated  as  unfair,*^ 
ifc  no  legitimate  ground  of  police  restraint,  though  mentioned 
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It  It  ia  ver^  doabtful  whether  it 
ifl  possible  to  giv<»  a  Jegal  iU:'linition 
of  liQfair  eompt'titioti  whi<ih  in  din- 
tiaguisbahle  from  frftn*!.  The  Ger- 
man  law  fsr  the  p repetition  of  ua- 
fair  competition,  a<] opted  May  27, 
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as  such  in  an  English  ease,*  2  which  was  quoted  with  approval 
by  an  American  court.' ^  However,  the  license  imposed  upon 
the  peddler  may  be  justified  as  an  attempt  to  equalise  taxa- 
tion.*^ There  is  less  justification  for  peddling  in  the  city 
than  in  the  country;  in  the  city  the  soliciting  of  custom  at 
private  residences  may  be  as  much  of  a  nuisance  as  begging, 
and  may  perhaps  on  that  ground  be  prohibited.  Thus  under 
an  act  of  1799  able-bodied  persons  were  prohibited  from 
peddling  in  Philadelphia.*^ 

§  289.  Scope  of  legislation.— Legislation  for  the  restraint  or 
control  of  peddling  has  been  a  common  feature  of  American 
policy  since  the  colonial  times.  The  history  of  the  legislation 
in  Massachusetts  is  briefly  reviewed  by  Justice  Gray  in  Eniert 
v.  Missouri.*®  In  New  York  a  license  tax  was  imposed  upon 
peddlers  as  early  as  1714,  and  from  1766  to  1770  that  state 
prohibited  peddling  entirely.  At  present  the  law  of  New  York 
requires  licenses  only  of  peddlers  in  articles  of  the  manufac- 
ture of  foreign  countries.*^  The  requirement  of  a  license  is 
the  usual  form  of  regulation,  sometimes  with  exceptions  in 
favor  of  those  peddling  product  of  their  own  labor  (they  are 
then  apt  to  have  a  settled  residence),***  or  other  enumerated 
articles;  on  the  other  hand,  certain  classes  of  goods  (jewelry, 
wines,  liquors,  cards)  may  be  excluded  from  peddling.*®  The 
German  Trade  Code^^^  contains  a  full  regulation  of  peddling 
upon  the  principle  that  a  license  is  as  a  rule  issued  as  a 
matter  of  right,  that  certain  classes  of  persons,  especially  ex- 
convicts,  are  entirely  excluded  from  it,  and  that  under  cir- 
cunistanccs  specified  by  the  law^  the  li<jens(*  nmy  be  refused; 
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^eertain  articles  are  entirely  forbidden,  nntahlv  intoxicating 
liquors,  second-hand  clothing  and  bedding,  gold  and  silTers 
iNinls,  lottery  tiekets,  shares  and  bonds,  obscene  writings,  ex- 
plpHives  and  intlanmiables,  weapons,  poisons  and  drugs.     The 

■  German  restraints  on  pecldling  therefore  seem  to  belong  rather 
to  the  prevention  of  crime  than  to  the  prevention  of 
frsud^  and  they  represent  the  tnoRt  liberal  and  advanced  legis- 

■latiOD  on  the  snbjeet. 

^K  j|290*    Auctioneers.^ The  characteristic  feature  of  auction 

^Kkles  is  the  soliciting  of  competitive  bids  for  the  property  to 

9  ht*  sold,  the  property  going  (as  a  rule)  to  the  highest  bidder. 

Tfie  regulation  is  usually  by  the  requirement  of  licenses  and 

Is.     The  taw  of  New  York  confines  auctioneers  to  one 

jUcc  of  business,  and  requires  of  them  bonds  and  periodical 

Hunts;   formerly   auction  sales   were  also  subject  to  the 

lent  of  duties.     In  Massachusetts  the  license  may  contain 

LMmditions  relative  to  the  place  of  selling.^^     England  seems 

have  no  legislation  restraining  auction  sales.    France  pro* 

lihits  auction  sab'^s  at  retail  of  new  articles  of  commercei 

Rpecifying  a  number  of  exceptions*^^      The    German    Trade 

Cfide*^  declares  the  business  to  be  free,  but  allows  the  several 

state's  to   provide  for  the  appointment  of  auctioneers  to  be 

^placed  under  oath. 

I  1 291.  Ticket  brokerage, 2^— The  abuses  of  this  business 
have  been  sought  to  be  met  in  some  states  by  legislation  for- 
biddtng  the  sale  of  passage  tickets  by  persons  not  having  pur- 
chnjwHl  the  same  for  their  own  use  who  are  not  specially 
authorifled  agents  of  traiif^portation  companies,-^*  These  acta 
havt'  been  upheld  as  valid  exercises  of  the  police  power  in 
Illinois,  Indiana,  Minnesota  and  Pennsylvania.^^     The  opinion 

I  in  tht?  Illinois  case  states  Ihe  theory  upon  which  this  legislation 
may  be  sustained,  viz:  that  transportation  is  a  business  affected 
with  the  public  interest,  that  the  sale  of  tickets  is  an  incident 
thereto,  that  such  business  is  subject  to  an  ample  legislative 
control,  aad  may  be  directed  to  be  conducted    entirely    by 


n  BcT,  Lttwi,  ch.  «4,  Sec.  9K 
*^ljtw  June  '^B,  1841. 
naecML 
mSm,  «l0O,  I  61. 
>  intDoie    Act,    April    19,    1S76; 
Kdw  Vork  Penal  Co(!e,  Bee.  613. 


2*^  Btirrlick  V,  Peoplp,  149  IlL  600; 
Ftj  V.  8tftte,  63  Ind.  552;  BUie  v* 
Corbt^tt,  57  Minn.  345,  24  t^.  B.  A, 
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transportation  companies  or  their  agents,  if  such  policy  is 
deemed  to  serve  the  interests  of  the  public.  Similar  legislation 
was  declared  unconstitutional  in  New  York  and  Texas  for 
special  reasons;  in  New  York  on  the  ground  that  the  acts 
made  the  right  to  engage  in  the  ticket  brokerage  business  de- 
pendent upon  the  designation  and  appointment  by  transporta- 
tion companies,  the  appointee  of  any  one  company  having  the 
right  to  sell  tickets  generally,  whereby  the  business  of  inde- 
pendent ticket  brokerage  instead  of  being  suppressed  was 
merely  monopolised  at  the  option  of  any  company  ;*^  in  Texas, 
where  the  court  recognised  the  validity  of  such  legislation  gen- 
erally, on  the  ground  that  the  act  applied  only  to  tickets  upon 
which  a  warning  was  stamped,  thus  leaving  its  enforcement 
entirely  optional  with  the  railroad  companies.*® 

§  292.  Bankrupt  and  fire  sales.— The  objection  to  these  is 
that  they  are  not  what  they  pretend  to  be  and  that  the  public 
is  fraudulently  led  to  believe  that  superior  goods  can  be  ob- 
tained by  a  special  chance  while  as  a  matter  of  fact  inferior 
goods  are  offered  at  their  full  value.  They  are  often  con- 
ducted by  itinerant  vendors  as  defined  by  the  Massachusetts 
statute.  They  are  subject  to  the  police  power  on  the  same 
principles  as  peddlers.*^  Questions  have  chiefly  arisen  with 
regard  to  the  license  fees.  It  has  been  said  that  under  a  munici- 
pal ordinance  power  they  cannot  be  made  prohibitive.^  But 
in  Vermont  and  Rhode  Island  the  courts  have  considered  the 
act  of  the  legislature  in  fixing  licenses  for  itinerant  vendors 
to  bo  conclusive,  though  admitted  to  be  oppressive.**  Massa- 
ehusett.s  requires  g  statement  under  oath  regarding  the  facta 
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I  293.     Gift  sales  and  trade  stamps.^^— Oift  sales  were  de- 
fined by  a  statute  of  New  York^*  aw  sellinij  or  offcrijig  for 
still*  ''upon  any  representation,  advertijternent,  nntiee,  nr  in- 
tliioeinent,  tliat  aaything  otht^r  thnn  that  \i'lii(*h  h  specifically 
'  Atated  to  be  the  snbjeet  of  the  sale  or  exchange  is  or  is  to  he 
Mkdivenil  or  received  or  in  any  way  conneet<Ml  with  or  a  part 
of  the  transaetion  as  a  ^ift  prize,  i>reniinm  or  re*ward  to  the 
•  purchaser/'     The  induceoient  now  generally  taki*s  the  form 
ftf  a  eoupon  ext*hani^a*ahle  for  articles  to  be  selected  by  the 
purchaser,  and   these  coupons  are  called    trade    or    trading 
ifttamp».     The  policy  of  lepislatioti  with   n*jtrard  to  ^ift  aalea 
^aud  to  the  business  of  selling  trade  stamps  is  absolute  pro- 
hibition* 

I     In  several  jurisdictions  the  prohibition  of  gift  sales  and  of 

trading   stamps   has   been    declared    to   be   nnconstitntioTial.'*® 

The  conclnsiou  is  based  upon  thi*  i^round  that  such  sales  have 

ao  element  of  chance  in  it,  and  can  therefore  not  be  treated 

[as  forms  of  gambling,  and  that  it  is  no  function  of  the  police 

Ipciwer  to  protect  the  public  fntni  the  temptatitm  to  exlrav»i^jint 

tumecefsaary  expenditure  offered  by  special  inducements,  or 

t^  protect  conservative  dealers  from  enterprising  eoni petition, 

Fund  that  the  offering  of  a  premium  for  a  sale  is  not  intrinsically 

fraudulent    The  practiee  of  making  small  gifts  to  purchasers 

Inr  of  distributing  sonvenirs  at  theatre  performances  is  indeed 
t'ntirely  harmless. 
The  selling  of  trade  stamps  to  merchants  and  the  furnishing 
of  premiums  may,  however,  also  be  organised  as  a  separate 
liitsiness,  and  it  is  against  this  busint^ss  that  trade  stamp  legijs- 
lation  is  directed.     The  business  has  been  so  well  described 
liy  the  Court  of  Appeals  of  the  District  of  roluniVuri,  that  the 
worda  of  the  court  should  be  quoted  at  some  length:     *'The 
WaiAington  Trading  Stamp  Company  and  its  agents  are  not 
tnerehants  ensraped  in  business  as  that  term  is  commonly  un- 
derstood.    They  are  not  dealers  in  ordbiary  merchandise  en* 
I  ^ired  ill  a  legitimate  attempt  to  obtain  purehafiers  for  their 
Js  b}*  offering  fair  and   lawful   induci*nit*nts  to  the  trade. 
sir  businrss  in  the  exploitation  of  nothing  more  nor  less 


It  jpatuil  Cod4?,  335ii^ 

V.    Dyt^kcT.    76    N,   T. 
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than  a  eimnin^  device.  With  no  stock  in  trade  but  that  device, 
and  the  neceRsaiy  books  and  stairips  and  so-ealled  premiiuiii* 
with  which  to  operate  it  sueeesMfnlly,  they  have  intervened  in 
the  legitimate  InLsiness  earned  on  m  the  Distriet  of  Columbia 
between  seller  and  buyer^  not  for  the  advanta^je  of  either,  but 
to  prey  upon  both.  Thej'  sell  nothing  to  the  person  t<»  whmn 
they  fiirnkh  the  premimiiH*  They  pretend  simply  to  act  for 
his  benefit  and  advantage  by  forcing  their  stamps  upon  » 
perhaps  imwilling  mere li ant  who  pays  them  in  cash  at  the 
rate  of  $5i)0  per  thousand.  The  merchant  w^ho  yields  to  their 
persuasion  does  so  partb^  in  the  hope  of  obtaining  the  ciis* 
tomers  of  another,  and  partly  through  fear  of  losinej  bis  ov-ii 
if  he  declines.  Again^  a  limited  nnnilter  only  (an  apparently 
necessary  feature  of  the  scheme),  are  included  in  the  list  for 
the  distribution  of  the  stamps,  and  other  merchants  and  deal* 
ers  who  cannot  enter  must  nm  the  risk  of  hjsing  (heir  tnule 
or  else  deviaa  some  scheme  to  counteract  tlie  adverse  ageue}\ 
The  stamps  are  sold  at  the  rate  of  50  cents  per  hundred  to 
the  contracting  merchants,  and  yet  piu*port  to  be  redeemable 
with  premium  gifts  at  the  assumed  value  of  $1.00  per  hundred. 
Unless,  therefore,  the  so*ealled  premiums  to  be  distributeii 
anion i;r  the  diligent  eoUecturs  of  stamps  are  grossly  ovcrvahied 
the  seheme  cannot  maintain  itself,  for  in  addition  to  the  actual 
cost  of  the  premiums  it  has  U*  bear  the  cost  of  the  books  mu\ 
stamps,  and  the  maintenance  of  its  office  and  exhibition  room. 
If  its  premiums  should  have  any  fair  valucp  then  the  stamp 
company  must  inevitably  rely  upon  the  failure  of  the  pre!«enta' 
tion  of  tickets  for  redemption  by  reason  of  its  retpiirement 
that  not  less  than  990  tickets— representing  cash  purchases  of 
$n9.00"-shall  be  pasted  in  a  hook  and  produced  at  one  time 
to  entitle  the  hohler  to  his  pn^mium.  In  this  event  the  com- 
pany, if  it  actually  contemplates  making  good  its  contracts, 
is  relying  upon  a  lottery,  i,  e,  the  chanees  and  advantages 
of  its  game  for  its  expectations  of  profit  or  gain/'^® 

The  concluding  statement  that  the  business  constitutes  a 
hittery  cannot  be  conceded  to  be  correct;  for  the  ^«*r 

may,  if  he  wants  to,  secure  his  premium,  anil  the  d  is 

entirely  within  his  control;  and  if  the  company ^a  eftletUi* 
ti^ms  are  justified  by  the  doctrine  of  probabilities,  it  dor-ii  mi 
take  any  chances,  and  it  is  not  engaged  in  gambling.     It  b 
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not  even  an  ordinary  case  of  exploitation  of  public  LTeduUty, 
Kidci*  then*  is  no  aelual  rraud,  or  misrepresentatioiL  The  legiE* 
lation  m  in  roality  for  tlie  proteMlion  of  the  nierehants  who 
iUy  nut  want  the  trade  Htamfia*  but  are  not  strong  t?nough  to 
re f tine  them  for  fenr  thut  they  mity  lose  business  to  a  com* 
petitor  who  does  take  them.  It  is  therefore  a  case  of  protee 
tion  from  eonipelition  with  which  the  state  should  bave  no 
■  concern.  At  the  same  time  it  must  be  admitted  that  the  trad- 
Bgu  Btamp  business  serves  no  useful  purpose,  and  the  essential 
^HPbstitutiouiil  question  is  whether  a  ij>;t*h*ss  business  may  be 
Vpraliihited.  The  question  cannot  be  rej^arded  as  settled  in 
point  of  authority, 

I  094.    Peddling,  etc*,  and  the  freedom  of  oommerce,— The 

tresttraint  on  poddlin^^  and  auction  sales  may  raise  a  federal 
qtiestion  when  it  is  applied  to  goods  imported  into  the  state. 
It  ii*  clear  that  the  |>rQdnets  of  other  states  cannot  be  diserira- 
mated  ajjainst,  and  a  statute  requiring  a  license  only  of  those 
who  pediUe  such  products  has  therefore  been  held  uneonstitu* 
tionaL^'  The  same  principle  would  apply  to  products  of  for^ 
eign  countries,  for  **if  a  tax  assessed  by  a  state  injuriously 
discriminating  against  the  products  of  a  state  of  the  union 
m  forbidden  by  the  constitution,  a  similar  tax  against  ^oocls 
inaported  fn>m  a  foreign  state  is  equally  forbidden/ *^^  There 
iA*oiild  thus  seem  to  be  a  fatal  objection  to  the  statnte  of  New 
York  which  applies  only  to  the  peddling  of  foreign  products.^® 
Bui  where  there  is  no  discrimination  against  foreign  products 
it  is  no  objection  to  the  requirement  of  a  license  of  an  auction- 
eer or  peddler  that  he  also  sells  goods  from  other  states,*'^ 
at  least  where  these  goods  have  become  [jart  of  the  general 
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mass  of  property  of  the  state.  A  non-discriminating  tax  upon 
drummers  is  regarded  as  more  directly  a  burden  upon  inter- 
state transactions  and  hence  void.^^  It  should  also  be 
noted  that  the  license  paid  by  the  drummer  is  purely  a 
tax,  and  not,  as  the  license  required  of  peddlers  and  auc- 
tioneers, primarily  a  measure  of  police  regulation. 

§295.  Non-discriminative  license  fee.— Can  a  non-discrim- 
inative license  fee  be  validly  imposed  upon  a  peddler  or  auc- 
tioneer selling  goods  brought  from  other  states  in  original 
packages?  It  was  decided  in  Woodruff  v.  Parham^^  that  a 
tax  imposed  alike  on  all  auction  sales  was  valid  even  as  to 
auction  sales  of  goods  brought  from  other  states  in  original 
packages,  but  the  decision  proceeds  upon  a  distinction  be- 
tween imports  from  other  states,  and  imports  from  abroad 
which  the  Supreme  Court  in  later  cases  has  practically  ig- 
nored.^ "^  In  Cook  V,  Pennsylvania***  a  tax  on  auction  sales 
was  declared  invalid  as  to  imported  goods  in  original  pack- 
ages; in  that  case  the  statute  discriminated  against  imports, 
although  the  decision  does  not  rely  primarily  upon  this  dis- 
crimination, and  there  was  a  tax  on  sales  to  be  collected  by 
the  auctioneer  from  the  importer,  and  not  a  license  fee  exacted 
from  the  auctioneer.  Tender  Ficklen  v.  The  Taxing  District 
of  Shelby  County^^  it  would  seem  that  a  fee  might  be  exacted 
of  a  peddler  or  auctioneer  even  if  measiu'cd  by  his  sales,  al- 
though he  sold  in  part  imported  goods  in  original  packages, 
])rovided  the  peddler  or  auctioneer  were  a  resident  of  the 
state;  but  the  authority  of  that  case  would  not  support  the 
exaction  of  i\  liei^iLst.'  Jvi^  frum  a  ii  on -resident  coming  into  the 


The  cAst^g  of  Brown  v.  Maryland, ^^  Robbius  v.  Taxing  Dis- 
tri«n  of  ShtOliy  Coiinty,^^  Asher  v.  TexaV"  Stoutenbiirgh  v; 

naiinick/'*^  and  MeCall  v,  California^^  are  authority  against  the 
taxBtian,  though  non-discriminating,  of  businesses  or  trans- 
action's (iin^etly  represeDting  intei'state  commerce,  but  a  dis- 
tinction might  perhaps  be  recog^nisecl  iindiT  tht^  nuthority  of 
Fhimley  %\  MassHRhuaetts,  between  measures  of  taxation  and 
the  exaction  of  a  license  from  peddlers  and  onetloaeerii  not 
for  the  purpose  of  revenue  but  as  a  matter  of  police  restniiut 
for  the  prevention  of  fraud* 
f  Under  the  decision  in  Austin  v,  Tennessee^-  it  may  prrhiips 
be  held  that  the  packages  in  which  a  petldh^r  m  apt  tu  sell 
are  too  atnall  to  eonstitnte  original  packages. 

FIDELITY  OF  AGENTS,  DEF0SITARIE3,  AND  TBUSTEES. 
Sfi  296-207, 

5  296.  The  special  opportimities  for  fraud  which  the  posi- 
tion of  these  cluH^ses  of  persons  carries  with  it»  have  given  rise 
to  restrictive  police  regulations.  A  considerable  part  of  tlii!^ 
legijilation  applies  to  rorporations,  and  to  banking  and  in- 
isuranee,  and  theri'fore  rests  upon  special  titles  of  state  control 
to  be  treated  of  later  on,^^ 

§297.  Warehonsemen  and  commissioB  merchants.— Atten- 
tion should  here  he  called  to  tlie  statutes  regarding  warehouse- 
men and  com  mission  merchants*  For  the  former  the  very 
elaborate  regulations  of  Illinois  may  be  referred  to,*^*  These 
rtfgtilationm  apply  chiefly  to  warehouses  of  grain  in  which  the 
grain  of  different  owners  is  mixed  together.  The  owner  or 
manager  of  such  warehouse  must  take  out  a  license  and  give 
a  Imnd;**  the  grain  lie  receives  niu^t  before  being  stored  be 
inflpeet^d  and  jfraded  by  an  official  inspector  and  must  be 
Hiciri*d  with  grain  of  siniilar  grade  recf'ived  at  the  same  time, 
the  grain  may  be  inspected  at  any  time,  and  the  warehouse 
CffiramiNitioners  have  power  to  examine  books  and  owners.  The 
warehouaeman  must  make  out  and  post  weekly  statementa 


4t  120  IT.  B.  4S&. 
•*12«U.B.  129, 
««  120  n.  S.  141. 
^>  IMU.  8.  104. 
*s|7S»  0.8,343. 
*^9§%  3»S*'401,  infnt. 
i*^  Aet«  of  April  IH  nnd  April  25^ 


1871;  Bev.  Stat  TlUo  Railroads  And 
Wiirehousofl. 

^^  The  power  to  mtikc  thifl  roqiurtJ- 
mont  was  ftiistaii)i?d  hy  tlie  United 
8lHtc<B  yupreme  Omirt  in  W,  W, 
Cargill  Co.  t.  MLnneaota,  IdO  U.  a 
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of  the  amoimts  of  each  grade  of  grain  stored*  It  was  held  tlial 
it  was  mconaistent  with  the  fiduciary  position  of  these  wurtj 
housemeo  that  they  should  store  grain  of  their  own  beeaui 
this  would  give  them  an  advantage  over  other  grain  dealers;*] 
before  the  decision  of  the  lower  court  was  affirmed,  a  statutf 
was  enacted  relieving  tliem  from  this  disability  imder  f5iii*cial 
inspection  and  re  ^filiations  to  be  framed  by  the  warelionse 
commissioners;^'*  but  this  statute  was  declared  to  be  contrar 
to  the  constitutional  policy  regarding  warehouses  and  tht*r 
fore  void.^**  Warehousemen  must  also  receive  grain  for  stoi 
age  without  discrimination  and  at  rates  fixed  by  law»  but  H 
duty  has  no  relation  to  the  prevention  of  fraud,  but  rests 
the  ground  that  the  business  is  one  affected  by  a  public  in- 
terest.^* 

Statutes  regulating  the  business  of  commission  mereha 
have  been  enacted  in  a  number  of  states  within  the  last  t^ 
years.*^**  These  acts,  applying  chiefly  to  the  eoiisignees 
farm  products,  provide  for  the  taking  out  of  licenses,  tU 
rendering  of  accounts  and  in  st>me  cases  for  tht*  giving  of 
bond  by  the  eominUsion  merchant.  The  principle  of  such 
regulation  was  sustained  in  Illinois  in  the  analogous  case  of 
butter  and  cheese  factories  on  the  co-operative  or  dividen^l 
plan^"*  and  the  Illinois  gtatute  has  been  upheld  with  the 
ception  of  certain  administrative  provisionB  not  regarded 
essential  to  the  main  purpose  of  the  act.** 

§  2d8*    Public  interest  in  prevention    of   fraud*— There 

f*ome  authority    for  holding  that   the   exercise   of  the   poll 
power  for  the  prevention  of  fraud  will  not  be  maintanied 
it  appears  that  the  law  intends  to  afford  protection  to  priva^ 
parties  and  not  to  the  pubHe. 
A  number  of  states  have  enacted  so-called  bottling  ac 


*«Ct*titml  Elevator  Conjpaiijr  v, 
Petiplc*  174  lU.  !I03,  51  N.  E.   254. 

OT  Aet  Mjiy  26,  1897* 

^fiRHnrsah  v.  Pcfiple,  198  IIL  77, 
B4  K  E  776, 

&»He^^   :i73,   itifm, 

?n»W*?st  Virgiiiiii,  Un,  Ciilifciniiii 
18SJ5,  W^ajihiii^rioii  I.KJ>5,  Sorth  Du^ 
kotn  1897,  niiaoiP,  MicUiguti,  Min- 
utsota  IBWJ, 


*^  Hawlhtirn    v.    People,    109 
302. 

flaLashor  v.  People,  1H3  ill. 
55   N.    E,   663.     The    MJchigiiii 
however^    h&»    been    hold    uiicou 
tuliauiil     H»     iliise     I«?glslation 
justified  bv  polieo  jmivht;   Pw^pk  j 
lel,    Valentine    v,    Ccif»HJgi>,    Bail 
drcuit  Juilgn.  i:!4  Mkvli/fl04,  50  j 
a  A.  493»  83  N.  W,  594. 
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by  which  persons  engaged  in  manufacturing,  bottling  or  selling 
specified  beverages  in  casks,  barrels,  kegs,  bottles  or  cases, 
with  marks  of  ownership  stamped  thereon,  may  register  such 
marks,  whereupon  it  is  made  unlawful  without  the  consent 
of  the  owner,  to  fill  with  any  beverages,  or  to  traffic  in,  or  to 
destroy,  any  such  barrels,  bottles,  etc.®^  The  act  of  Illinois 
was  declared  unconstitutional  partly  as  being  class  legislation, 
partly  because  it  authorised  unreasonable  searches,  and  partly 
because  it  protected  bottlers,  but  not  the  public.  **It  is  for  a 
mere  private  benefit,  having  no  relation  to  the  police  power 
or  the  protection  of  the  public  against  frauds  or  injurious 
preparations;  since,  if  the  brewer  or  dealer  consents,  the 
bottles  or  kegs  may  be  refilled  with  any  sort  of  drink  differ- 
ent from  the  marks,  and  it  will  be  no  offense  under  the  acts, 
however  injurious  to  the  public.''®^  Yet  the  provision  for- 
bidding the  refilling  of  bottles  only  without  the  written  con- 
sent of  the  owner  was  retained  in  the  re-enactment  of  the 
statute  eliminating  the  other  features  that  had  been  declared 
unconstitutional.®^ 

The  statute  of  Texas  forbidding  the  sale  of  railroad  tickets 
by  others  than  authorised  agents  of  railroad  companies  was 
held  to  be  unconstitutional  solely  for  the  reason  that  it  re- 
quired as  a  condition  for  its  operation  that  the  railroad  com- 
pany using  the  ticket  should  stamp  a  warning  on  it.  It  was 
held  that  there  was  no  absolute  requirement  to  so  stamp 
tickets,  and  that  the  enforcement  of  the  act  was  therefore 
left  entirely  optional  with  the  railroad  company .®® 

In  both  cases  the  reasoning  is  somewhat  strained.  In  both 
measures  there  was  some  public  interest,  though  not  to  the 
same  extent  as  that  of  the  private  parties  more  immediately 
concerned;  and  the  legislature  might  well  rely  upon  the  in- 
terest of  the  private  parties  to  see  to  the  enforcement  of  the 
act,  and  thus  to  protect  the  public  from  fraud.  In  other 
words,  where  a  public  interest  coincides  with  a  stronger  pri- 
vate interest,  it  would  seem  to  be  no  fatal  defect  to  leave  the 


«3  Illinois  Act  of  1873;  New  York  «*  Lippman  v.  People,  175  111.  101, 

l^ws   1887,   ch.   339,   and    1896,   ch.  51  N.  E.  872,  1898. 

174;  Mass.  Eev.  Laws,  ch.  72,  §  15.  «»  Act  May  11,  1901.    Sop  205  111. 

The  New  York  Act  was  sustained  in  497. 

People  V.  Cannon,  139  N.  Y.  32.  ee  Jannin  v.  State,  51  S.  W.  1126. 
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protection  of  the  public  to  private  action.  Practically  nearly 
all  legislation  for  the  prevention  of  fraud  operates  in  this 
way. 

**The  power  of  the  state  to  impose  fines  and  penalties  for 
a  violation  of  its  statutory  requirements  is  coeval  with  gov- 
ernment; and  the  mode  in  which  they  shall  be  enforced, 
whether  at  the  suit  of  a  private  party  or  at  the  suit  of  the 
public,  and  what  disposition  shall  be  made  of  the  amounts 
collected,  are  merely  matters  of  legislative  discretion."*^ 

«7  Missouri  Pacific  R.  Co.  v.  Humes,  115  U.  S.  512. 


CHAPTER    Xn. 


PEOTEOTION  OF  DEBTOES. 


^299*  ProtectiOQ  against  oppression  in  general.— AY lu^n: 
thi*  policf!  powiT  seeks  tu  alTord  pn*tL*etion  tt>  peaee,  stetnirity 
or  ordi?r,  or  against  fraud  and  dishonesty,  it  mny  justify  its 
int4*rferenee  on  the  ground,  that  its  ultimatL^  aim  and  elTect  is 
th«*  pre  vent  ion  of  distinctly  iik*fral  aets.  viola  I  in  ij;  specific  and 
wpll-cstabltahed  riy:htH.  We  now  enter  npon  u  field  somewhat 
different  in  character.  Our  whole  eeonomie  system  is  based 
npon  a  very  wide  liberty  of  dealing:  and  contract,  and  it  is 
fii^emFd  perfectly  legritiniate  to  use  this  liberty  for  the  purpose 
of  5*f*ennntf  special  advantaj^es  ov«*r  others*  The  resultinir 
disparity  of  econooiie  conditions  is  not,  on  the  whole,  re^ardi^d 
inconsistent  with  the  welfare  of  society.  Yet  a  different 
ieni'  seems  to  be  taken  of  thii*  liberty  of  dealing,  where  eco- 
nomic superiority  is  used  to  dictate  oppressive  terms,  or 
I  when*  a  degree  of  economic  power  is  aimed  at  that  is  liahh* 
to  rc'sult  in  such  oppression.  The  theory  of  legislative  inter- 
ference seems  to  he  in  some  caseM,  that  oppression  is  in  itself, 
fi^e  fraud,  immoral  ami  a  wrong  either  against  the  individual 
iff<*cted  thereby  or  against  tht*  public  at  large;  in  other  eases, 
that  the  excessive  dep*ni deuce  of  whole  classes  of  the  com- 
■  miinity  threatens*  though  pt?rhaps  only  remotely,  the  social 
fabric  with  grave  disturbance  or  ultimate  subversion  and  ruin. 


COLLECTION  OV  DEBTS,     If  300  301. 

§  300.  Seope  of  l^rialation.— The  collection  of  debts  is  the 
maintenance  of  the  cr*Mli tor's  right  and  therefore  a  function 
'  of  the  administration  of  justice.  Provisions  which  merely  tend 
to  fneilitate  the  enforcement  of  claims,  by  the*  creation  t>t' 
liens  or  4>ther  a(jpr(i[>riate  means,  do  not  bo  long  to  the  police 
power,  unless  the  debt  arises  out  of  a  duty  wlueh  in  a  s[>eciftl 
manner  concerns  the  public  welfare,  and  special  rights  are 
given  tt>  the  cretlitor  to  Ki*(*ure  a  more  efficient  pt:rfornmTicc  of 
lb**  duty.'  There  is  on  the  other  hand  a  considerahle  amount 
of  le^lation  which  does  not  tend  to  aid  the  eoUeetion  of  debts, 

lAtclikoti,  T.  A  St.  F  a  Co.  v.   MsltbewB,  174  U.  S.  m, 
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but  restrains  the  creditor  for  tlie  purpose  of  protectijig  debtors 
as  a  class  from  undue  oppression*  Partly  this  kgislatimi 
aims  to  inhibit  annoying  praetices,  and  partly  it  aims  to  give 
the  debtor  protection  agaLost  an  excessive  burden  of  debt*  Id 
legislation  of  the  latter  class  (usury  laws,  bankruptcy  laws, 
legal  tender  laws)  the  constitutional  aspect  is  very  different 
according  as  it  operates  upon  existing  contracts  or  as  it  only 
affects  contracts  to  be  entered  into  after  the  enactment  of  thi? 
law.  The  operation  upon  existing  contracts  will  be  consid- 
ered in  connection  with  the  general  problem  of  the  takin^sT 
of  property  under  the  police  power.  In  legislation  of  the  class 
first  mentioned  the  difference  between  existing  and  future 
contracts  is  tmmateriah 

§301*    Annoying    practices  in   the   collection   of   debts,-- 

Where  one  person  charjcjes  another  untruthfully  with  refusing 
to  pay  a  just  debt,  and  the  charge  is  made  in  writing,  it  cou- 
stitutes  a  libel,  unless  the  communieation  is  privileged,  which 
in  some  jurisdictions  is  held  to  be  the  ease  where  it  appears 
that  the  commimicattun  is  made  merely  for  the  purpose  of 
mutual  protection.^  The  idea  of  mutual  protection  niay  be 
negatived  where  the  avowed  purpose  in  to  coerce  payment,  all 
the  more  so  where  the  debt  is  outlawed  or  more  is  claimed 
than  is  actually  due.^  The  actual  existence  of  a  debt  is  no 
justification  where  there  is  a  rounter claim,  or  w*herc  the  debtor 
is  charged  with  a  general  habit  of  not  paying  his  debts,  or  with 
being  generally  unworthy  of  credit  i^  perhaps  also  where  the 
[Hiblicatiou  amounts  to  a  boycott  or  conspiracy  to  ruin  th»* 
debtor,^  A  sufficient  publication  is  constituted  by  the  send- 
ing of  envelopes  marked  **Bad  debt  collecting  agency*'  or  in 
a  similar  way,** 

The  decisions  cited  having  been   rendered  under  the  com- 
mon law,  the  validity  of  statutes  affixing  a  penalty  to  the  same 


'  Wi  n  di  sell- M»bl  ha  user  Brewing 
Co.  V,  Bn*-*om,  21  Ky.  1..  Rep.  92S, 
53  8.  W.  520;  McDerroott  v.  Utiicm 
rmlit  Co.,  76  Minn,  S4,  7^  N.  W. 
mi,  79  N.  W.  1173;  Reynolda  v. 
Plumbers*  Material  Protij4.*iive  Abbo- 
fialiom  63  N.  y.  Suppi;  303, 

!« State  V,  Armettroiig,  lf>6  Mn. 
Hm,  13  L.  R,  A.  410;  Muetz*^  v. 
Tuteiir,  77  Wis.  236,  0  L.  R.  A.  BB. 


*  Wt»gtoti  V.  Bamicowt^  175  XUivw 
454.  4S>  L,  R.  A.  6V2,  55  N.  E.  tfJ9; 
Nir'ttles  w  SontiritTVi.*ll,  Q  T#ii*  lltr. 
App,  027,  25  a  W.  658, 

B  Mcltityro    V.    W«iiiert,    195    PlL 

f*::,  45  All,  mm. 

31)5,    13    U    R    A    419,    UwtM  V. 
Tuteur   77  Wis.  236. 
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tU  would  not  be  questioned.    A  Bomewhat  diflerent  question 

rotilcj   be  presented  by  legislation  absolutely  forbidding  eul- 

etiou  praetices  of  on  annoying  eharacter.    A  statute  of  Maine 

^rbidfi  the  public*  advertisement  for  sale  of  debts,  demands  or 

adgnipntsj  n  statute  of  ^Mass^achusetts  makes  it  UDiawfid  for 

|ebt  coUectorR  to  wear  ^trikin^  costumes,^    Laws  of^tliia  char- 

rter  go  beyond  the  protection  against  libel,  for  they  apply  to 

ij«t  as  well  a»  unjust  elaini^,  they  benefit  the  disttonest  debtor 

well  as  one  who  is  harassed  without  good  cause.  Two 
rtruinents  may  be  used  to  justify  such  legislation :  first,  that 
ie«  it  is  ahnost  inevitable  that  now  and  then  injustice  will 

done  by  tlu*se  forms  of  eoUection.  the  law  raay  forbid  them 
Itogether,  on  the  i? round  that  measUFes  for  the  prevention  of 
aba&e  may  strike  at  the  whole  praetiee  liable  to  abuse, 
iless  such  practice  is  essential  to  the  enjoyment  of  valuable 
[>cial  and  economic  rights-  seeond,  that  the  enforcement  of 
ren  a  just  debt  must  avoid  methods  which  are  humiliating 

create  a  public  scandal.    On  both  these  grounds  the  statute 

Massachusetts  is  easily  justified. 

If  the  Maine  law  is  to  be  upheld  it  must  be  on  the  ground 
lat  the  advertisentent  of  lists  of  debts  for  sale  is  merely  a 
>lorable  device  for  harassing  debtors.  If  advertising  de- 
Eiandfi  for  sale  is  not  a  necessary  or  usual  means  of  dis- 
Mining  of  them,  the  legislature  may  take  notice  of  the  real 
purpose  of  the  praetiee.  It  is  therefore  not  neee<4sary  to 
hoid    that   the   assignment    of   choses    in    action,    not    being 

fognised  by  the  conjmon  law,  is  within  the  absolute  control 

|f  the  legislature.     If  the  law  may  forbid  advertisement  of 

|ebts  for  sales,  it  may  also  forbid  the  publication  of  lists  of 

|r*btors,  since  that  in  the  true  intent  of  the  former  practice, 

fo  sustain  such  prohibition,  the  practice  must  be  regarded  as 

mug  beyond  what  is  necessary  or  fair  for  the  protection  of 

treditors'  interests;  the  coercion  of  the  debtor  must  not  assume 

form  of  an  appeal  to  public  obloquj'  and  a  provocation  of 

;iablje  disgrace.    But  a  creditor  must  be  allowed  some  means 

ft  moral  eoereion,  and  the  circulation  of  lists  among  the  trade 

»r  Uie   purpose   of   warning   others   and   cutting   olf   credit 

aotjld  be  held  to  be  a  legitimate  and  a  constitutional  right* 


•  f  -    *    eh.   23«,   Rev.   Lrwb 


»  In  Hartnett  v,  Plumhcre  *  Hup- 
pjy  AwMwiatiop  of  New  En|fliin*l, 
im   MiLSi.   22%  47   N,   R   1002,   3S 
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USURY  LAWS.     §§  302-304. 

§302.  History  of  legislation.— Legislation  against  the  ex- 
action of  excessive  rates  of  interest  for  the  use  of  money  loaned 
is  of  ancient  date.  The  history  of  the  Roman  law  shows  many 
and  varying  provisions  upon  this  subject;  as  the  law  was 
finally  settled  by  Justinian,  interest  above  a  certain  rate  could 
not  be  legally  stipulated,  and,  if  paid,  could  be  recovered,  and 
professipnal  usury  made  infamous.^  ^  The  Canon  law,  which  in 
this  matter  became  the  common  law  of  Christianity,  prohib- 
ited Christians  from  taking  any  interest  whatever,  so  that  the 
loaning  of  money  would  have  become  a  monopoly  of  the  Jews. 
The  principle  was  unenforceable  and  was  either  directly  ig- 
nored or  circumvented  by  various  devices:  purchase  of  rents 
and  annuities,  partnership  with  stipulated  and  guaranteed 
profits,  charges  for  bills  of  exchange,  and  compensation  for 
risk  of  loss  and  for  loss  of  opportunity  of  profitable  investment 
of  the  money. ^^ 

In  England  usury  was  an  ecclesiastical  offense,  and  was  also 


L.  R.  A.  194,  it  was  held  that  the 
application  of  fcuch  methods  was  be- 
yond the  corporate  powers  of  an 
association  formed  for  other  pur- 
poses; but  tliat  a  right  is  not  en- 
joyed by  some  corporation,  does  not 
j)rove  that  it  is  not  a  common  or 
even  a  constitutional  right. 

Note.— As    to    prohibition    of    as- 


order  to  have  the  same  coUeeted  by 
attachment  proceedings  in  the 
courts  of  another  state.  This  pro- 
hibition has  been  upheld  in  the  Ne- 
braska case  last  cited,  also  in 
Sweeny  v.  Hunter,  145  Pa.  St.  363. 
The  prohibition  was  held  to  be  con- 
trary to  the  principle  of  equality  in 
Re  Flukes,  157  Mo.  125,  51  L.  B.  A. 
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ith  by  several  statutes,*-    "The  l^gal  effect  of  theso 
^riivisiou^  seems  ttJ  have  been  to  declare  nil  tHkinjr  of  lutere&it 
for  money  to  be  ille^'al,  and  a  detestable  niu,  but  not  puDish- 
ible  otherwise  tban  by  a  forfeiture  of  the  interest  taken  iin- 
^lui  it  exceeded  ten  per  cent,  in  whieh  ease  it  waR  both  a  tem- 
and  a  spiritual  offense/ '^^*     Under  the  inHnence  of  eeo- 
lie  doctrines,  showing  the  futility  or  harm  fulness  of  the 
BUBtomary  usury  legislation,  the  wholt^  legislation  was  repealed 
1854,   but  extortionate    praetiees    of    professional    money 
gnders  have  again  been  dealt  with  by  legislation  enacted  in 
In  Germany  the  law  likewise  confines  itself  to  restrain* 
aggravated  forms  of  nsur> %  i,  e.  eases  in  which  the  lender 
_takes  an   unconscionable   advantaire   of  the   necessities  or  of 
*e  improvidence  of  the  borrower  in  order  to  charge  a  plainly 
tor  hi  tan  t   rate  of  interest.**     Austria   punishes  the  stipula- 
on  of  terms»  which  by  reason  of  the  excessive  advuntagos 
anceded  to  the  lender  tend  to  induce  the  economic  ruin  of 
3e  borrower,  w^ere  the  latter  through  mental  weakness,  in- 
tperience,  or  excitement  fails  to  realise  the  true  chHrncter  of 
le  transaction,** 

American  legislation*— In  America,  a    minority    of 
s^**  alhiws  contractual  stipulation  for  any  rate  of  inter* 
fixing  a  legal  rate  only  for  cases  in  which  the  parties  do 
ml  ulhcrwise  provide.    In  most  of  the  states,  however,  a  max- 
imum rate,  varying  from  six  to  twetve  per  cent,  is  tixed  by  law, 
^nd  all  contracts  stipulating  for  a  higher  rate  are  declared 
nimrions.     Either  the  excess  of  interest,  or  the  whole  of  the 
nterest,  or  even  the  principal,  is  then  forfeited  as  a  penalty,^  ^ 

I    The  operation  of  general  usury  laws  is  modified  or  taken 

piway  by  statutory  provisions  varying  in  different  states  and 

applicabSe  chiefly  to  corporations,  banks,  pawnbrokers,  and 

luilding  and  loan  associations.*"'     Corporations  as  borrowers 

fiometimes  forbidden  to  interpose  the  defense  of  the  usury 


isEap^ciMUj^    S7    Benrj   VtU,    e, 
^  and  13  Etiz.  p.  8, 
t Bliyh""     History   of  Ibe  CHm^ 
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kPchaI  Code,  R^-.  302,  a*iL    The 
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laws.^®  In  New  York  the  penalties  for  usury  are  reduced  in 
favor  of  banks  and  bankers,  in  order  to  place  them  on  an 
equality  in  that  respect  with  national  banks.^*^  Moreover  any 
rate  of  interest  may  be  stipulated  for  in  that  state  on  call  loans 
on  $5,000  and  upwards  secured  by  negotiable  collateral.**  In 
a  number  of  states  a  higher  than  the  otherwise  maximum  legal 
rate  of  interest  may  be  charged  by  pawnbrokers;**  on  the 
other  hand  the  taking  of  excessive  interest  by  pawnbrokers  is 
sometimes  made  a  misdemeanor-^"^  In  Illinois  incorporated 
pawners'  societies  may  charge  twice  the  legal  rate  of  interest, 
but  may  not  distribute  more  than  6  per  cent  dividends  annu- 
ally .^^  ]Massachusetts  fixes  a  maximum  rate  of  interest  only 
for  loans  secured  by  pledge  of  personal  property.**  The  pre- 
miums bid  for  loans  by  building  and  loan  associations  to  their 
members  are  commonly  declared  to  be  not  usurious.*^ 

§  304.  Question  of  constitutionality.*'— Usury  legislation  is 
undeniably  a  species  of  regulation  of  charges,  and,  upon  prin- 
ciple, open  to  the  constitutional  doubts  which  have  been  felt 
with  regard  to  this  form  of  legislative  control  in  general. 
Loaning  money  (unless  by  banks  or  pawnbrokers)  is  neither  a 
business  atfeeted  with  a  public  interest,  nor  one  particularly 
concerning  safety  or  morals.  That  the  legislation  originated 
as  a  relief  from  absolute  prohibition,  and  was  in  the  beginning 
in  the  nature  of  a  license,  is  an  inadequate  theoretical  justifica- 
tion, since  antiquated  and  exploded  theories  should  not  be 
allowed  to  control  constitutional  principles.  But  the  legisla- 
tion is  so  firmly  established  that  if  regulation  of  charges  is 
regarded  as  a  valid  form  of  exercise  of  the  police  power  subject 
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Arbitrary  diseriiuioations  in  depriving  of  the  benefit  or  re- 

ving  of  the  reatraiut  of  the  usury  laws  might  be  held  to 

olate  the  firineiple  of  equality,  but  the  singling  out  of  the 

rial   classes  of  loans  above   iiientioiied   ha?^   not   been   aud 

t  properly  be  held  arbitrary.     If  eorpo rations  are  for- 

itlden  to  iiiti*rposc  the  defence  of  usury,  this  may  be  justified 

pD  the  grounci  that  they  exist  merely  by  legislative  authority 

id   that   their ,  Umtted    liability    increases   the   risk   of  the 

der.     Some  question  has  been  made  with  regard  to  laws 

uetioning  the  payment  of  premiums  in  addition  to  the  high- 

t  rate  of  interest  on  loans  made  by  building  associations,  and 

Kentucky  they  have  been  (Condemned  as  conferring  special 

vileges  upon  a  particular  class  of  corporations,-**  but  it  is 

nerally  reeognised  that  the  co-op**rative  character  of  this 

plan  of  loaning  money  makes  the  general  considerations  imder- 

png  usury  legislation  inapplieable,^** 

BANKRUPTCY  LEGISLATION.     §§305-307. 

§305.  Power  to  relieve  msolventa.— Legislation  regarding 
psiilvent  debtors  or  bankrupts  rests  upon  considerations  of 
^IJey  which  by  common  consent  modify  the  application  of 
riet  justice.  ^Phe  judicial  enforcement  of  obligations  is  esaen- 
al  to  the  maintenance  of  private  riprht-  but  as  the  law  need 
H  reeoguise  every  obligation  assumed  as  valid,  so  it  may  set 
Hiits  and  bounds  to  the  compulsory  processes  which  give 
tffect  to  valid  obligations.  It  docs  so  by  the  cnaelment  of 
atutes  of  limitations.  It  may  restrict  the  creditor  s  remedy 
I  point  of  substance  as  well  as  in  point  of  time.  Thus  aU 
lodern  systems  of  law  have  abandoned  imprisonment  as  a 
nrmal  method  of  collecting  debts;  the  common  law  did  not 
illow  lands  to  be  sold  on  execution  for  simple  debts.  Just  as 
w  liberty  of  contract  does  not  mean  that  a  man  may  be 
lowed  to  bind  himself  to  servitude  for  life,  so  the  enforce- 
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ment  of  eontrflctB  and  obligations  does  not  require  that  a 
debtor  should  be  stripped  of  all  his  substance  or  of  the  ban* 
means  of  existence  to  satisfy  his  creditor  Considerabh^  varia- 
tioiis  of  policy  are  possible  in  the  extent  of  ext*mption  allowed 
to  the  debtor;  but  as  long  as  such  laws  are  general  and  apply 
only  to  debte  to  be  contracted  in  the  future,  no  eonstitutiaiial 
question  arises  with  regard  to  them. 

§306.  Prospective  state  insolvency  laws,— Insolveney  and 
hankruptey  acts  belong  to  the  same  general  order  of  legisla- 
tion. Those  insolvent  laws  which  give  relief  only  from  Lmpria- 
onment,  are  in  reality  mere  exemption  laws,  the  distinguishing 
feature  of  bankruptcy  legislation  being  the  discharge  of  the 
debtor  from  the  obligation  ,of  his  debts,  so  that  his  after- 
acquired  property  is  entirely  free.'^^*  Bankruptcy  laws*  may 
thus  be  said  to  operate  upon  the  obligation  of  contracts  and 
not  merely  upon  the  remedy-  This  was  the  point  insisted 
upon  by  Chief  Justice  Marshall  in  his  dissent  in  the  case  of 
Ogden  v.  Saunders, ^^  The  Supreme  Court  had  held  in  8turges 
V.  Crown inshield^^  that  a  stnte  insolvent  law  discharging  a 
debtor  from  debts  contracted  before  the  enactment  of  the  Iflw 
was  unconstitutional  as  impairing  the  obligation  of  conlraeta, 
but  held  in  Ogden  v.  Saunders  that  a  similar  law  operating 
upon  debts  contracted  in  the  future  was  not  within  the  pro- 
hibition, since  the  existing  law  modified  the  obligation  of  the 
contract  ab  initio.  Even  such  a  law,  however,  was  refiiseii  any 
extra-territorial  effect  upon  the  rights  of  non-resident  credit- 
ors; hence  the  discharge  of  the  debtor  has  never  become  a 
conspicuous  featiu*e  of  stnate  insolvent  laws* 

There  was  considerable  ground  for  the  contention  so  strongly 
urged  by  Marshall  that  the  prohibition  of  state  legiaUtion 
impairing  the  obligation  of  contracts,  in  coaneetion  with  the 
power  given  to  Congress  to  enact  uniform  bankruptcy  law*, 
was  intended  to  remove  the  power  of  bankruptcy  legmUlit^a 
from  the  states  j  but  the  contemporaneous  coTistnietion  of  the 
constitution  was  otherwme,^^  and  the  Bupreme  Court  in  adopt* 
ing  it  as  its  own,  and  confining  the  constitutional  prohibition 
to  bankruptcy  legislation  of  retrospective  operation,  coneedi'd 
to  the  states  a  power  which  is  ever>"^'here  regarded  ai*  inci- 
dental to  the  legislatioii  concerning  the  relation  of  creditor  and 

^^oOgdcn  V,  Satmdeta,  12  Wheat,        a*  4  Wheat  122. 
213,  l!im,  264< 
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pbtor^  and  which  has  been  exercised  by  all  the  states  except 
ring  the  brief  periods  in  which  the  Uoited  States  has  afi- 
led  its  exercise  by  the  enactment  of  national  bankruptey 

§307.    Betro&pective  bankruptcy  legislation.^*— Retrt>ap<?et- 

ive  baiikniptpy  legislation  umknihti'dly  impairs  the  obligation 

colli  rants,  and  iinder  the  Federai   Constitution,   is  there- 

pe  beyond  the  power  of  the  states.     It  is  a  power  which  can 

used  for  the  arbitrary  !?poliation  of  creditors,  bot  a  reason - 

We  bankruptcy  law  does  not  cease  to  be  reasonable  because 

I  operates  upon  existing  contracts*    This  is  therefore  a  species 

retrospective   legii^Iation   which    is   sanctioned   by   custom, 

id  should  not  be  regarded  as  taking  property  without  due 

>ee8s  of  law;     The  Bankruptcy  acts  of  the  United  States 

|ve  always,  without  question,  been  conceded  retroactive  oper- 

ion  although  Congress  is  forbidden  to  take  property  without 

due  proce«s  of  law*     The  grant  of  the  power  of  bankruptcy 

Bfrii^lntion   contaijis  an   implied   exception   from   the   general 

Hj^^tion  of  the  iifth  unicndment. 

5  308.    Statutory  provisions*  — In  recent  years  several  states 

^£otith  Dakota,  Colorado,  Kansas,  Washington,  and  for  a  time 

^paho)«  have  enacted  measures  which  bear  upon  the  subject 

of  legal  tender.    South  Dakota^^  provides  that  it  shall  be  un- 

(wfid  for  any  owner  of  any  kind  of  evidence  of  indebtedness 
I  nt^c|uire  that  principal  or  interest  shall  be  paid  in  any  certain 
ind  of  lawful  money,  and  that  the  debt  shall  be  deemed  paid 
hen  tlie  specified  amount,  with  le^'al  interest,  is  tendered  in 
any  money  that  is  fid  I  legal  tender  for  public  or  private  debts, 
Kaikaaa^^  provides  that  after  the  passage  of  the  act  all  obliga- 
^nn  of  debt,  judgments  and  executions  stated  in  terms  of 
Mlarsi  and  to  be  paid  in  money,  if  not  dischHrgeable  in  United 
iien  legal  tender  notes  shall  be  payable  in  either  the  stand- 
r  or  gold  coin  autlKiriscd  by  the  Congress  of  the 
-tatcs^  all  stipulations  in  the  contract  to  the  contrary 
t withstanding.  There  is  hardly  any  doubt  that  the  Kansas 
It  !^^t  be  sustained  with  regard  to  contracts  payable 

li>  lining  undischarged  at  the  time  of  its  enactment^' 
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§  309.  Constitutionality. — ^As  applied  to  future  contracts, 
this  legislation  has  been  held  to  be  unconstitutional  on  the 
ground  that  the  subject  is  one  upon  which  a  state  cannot 
legislate,  but  which  belongs  exclusively  to  the  general  govem- 
ment.3®  For  this  view  some  reliance  seems  to  be  placed  upon 
the  case  of  Woodruff  v.  Mississippi.*®  In  that  case  the  Supreme 
Court  held  that  where  a  municipality  had  power  to  borrow 
money  and  issued  its  bonds  declaring  itself  to  be  indebted  in 
a  certain  sum  in  gold  coin,  which  sum  it  promised  to  pay 
(without  adding  again:  in  gold  coin),  a  ruling  of  the  state 
court  that  the  issue  of  such  bonds  was  ultra  vires  and  void, 
raised  a  federal  question,  and  the  Supreme  Court,  construing 
the  obligations  as  being  payable  in  currency,  held  them  to  be 
valid.  Justice  Field,  in  a  concurring  opinion,  declared  that 
an  obligation  cannot  be  held  to  be  invalid  simply  because  it 
is  payable  in  a  specific  kind  of  lawful  money  of  the  United 
States.  However,  the  question  of  the  power  of  the  state  legis- 
lature to  forbid  at  least  the  municipalities  of  the  state  to  con- 
tract other  than  currency  obligations  is  expressly  left  open  in 
the  principal  opinion. 

In  the  absence  of  conflicting  federal  rights  it  would  be  within 
the  police  power  of  the  state  to  forbid  parties  to  enter  into 
contracts  of  debt  depriving  the  debtor  of  the  right  to  pay 
whatever  may  be  legal  tender  at  the  time  of  payment,  for  if 
the  stipulation  may  reasonably  be  regarded  as  likely  to  work 
oppression,  such  an  impairment  of  the  freedom  of  contract 
would  be  justifiable. 

However,  tlie  United  States,  by  declaring  gold  cQin  to  bg 
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§  310-  In  generaL«The  very  lar^e  ammint  of  legislation 
which  exists  m  all  the  Mtates  for  the  protection  of  labop*  repre- 

KDts  different  phases  of  governmental  power  and  of  the  police 

|bwer. 

The  establishment  of  bureaus  of  labor  statistics^  does  not 
mvolvt*  itny  compulsory  art  ion  of  the  state.  Boards  of  con- 
ciliation and  arbitration  having  no  judicial  pc^wei's  (except 
perhaps  the  power  to  issne  subpoenas,  administer  oaths  and 
eall   for  nml  exaniim*  books  and  papers),  exereiso  nierely  a 

ju>ral  infinence  unless  labor  disputes  are  voluntarily  submit- 

^B  to  their  decision.  The  rcinilation  of  convict  labor  in  state 
pri«oiiJ*,^  and  of  free  labor  employed  by  the  state  itself,*  is  an 
exercise  of  the  proprietary  power,  and  the  control  which  the 
Ktate  exercises  over  its  municipal  subdivisions  may  be  nsed 
to  some  extent  to  prescribe  terms  of  employment  of  labor  on 

^iblic  works.* 

BXfe^slation  for  the  protection  of  labor  which  restrains  iudi-  ^ 
viduai  liberf y  and  fjroperty  rif^jhts  falls  under  the  police  power, 
btil  the  object  is  not  necessarily  an  economic  one.    The  ^rcat 
^ass  of  labor  IcgislatioD  is  enacted  in  the  interest  of  health 
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and  safety,  and  in  factory  and  mining  regulations  we  find, 
especially  where  women  and  young  persons  are  concerned, 
provisions  to  promote  decency  and  comfort.  Laws  of  this 
character  rest  upon  a  clear  and  undisputed  title  of  public 
power. 

The  control  of  the  labor  of  children  likewise  falls  under  a 
special  head  of  the  police  power,  as  has  been  shown  before. 

§  311.  Restriction  of  hours  of  labor  of  females.— Special 
provisions  also  exist  for  women.  In  addition  to  those  which 
look  toward  comfort  and  decency,^  prohibitions  are  found  in 
some  of  the  most  important  mining  states  against  the  employ- 
ment of  women  in  mines,**  and  the  principal  manufacturing 
states®  restrict  the  hours  of  labor  of  women  in  manufacturing 
establishments  or  workshops,  usually  to  sixty  hours  per  week, 
or  ten  hours  per  day  with  such  increase  as  to  make  a  shorter 
day  for  Saturday.^**  New  York  also  forbids  night  labor  of 
women  in  factories. 

§  312.  Commonwealth  v.  Hamilton  Hfg.  Ck>.— The  restriction 
of  woman  labor  in  factories  to  sixty  hours  per  week  was  up- 
held by  the  Supreme  Court  of  Massachusetts  in  Common- 
wealth V.  Hamilton  Manufacturing  Company,**  perhaps  the 
earliest  decision  dealing  with  the  question  of  the  validity  of 
labor  legislation,  but  assuming  the  validity  almost  as  a  matter 
of  course,  withput  extended  discussion  or  citation  of  authori- 
ties. * '  It  does  not  forbid  any  person,  firm  or  corporation  from 
employing  as  many  persons,  or  as  much  labor,  as  such  person, 
firm  or  eorporation  may  dosirr^;  nor  dov^  it  forbid  any  person 
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tat  ion  may  be  maintained  eitlier  as  a  health  or  police  regula- 
tion, if  it  were  ncceasarj  to  resort  to  either  of  those  sources 
of  power.  This  prim*  i  pie  has  been  so  fref(ueutly  reeo^nised 
in  this  eoramonwealth  that  reference  to  the  decisions  is  un- 
necessary. It  is  also  said  that  the  law  violates  the  riy:ht  of 
Miiry  Hhirley  to  labor  in  accordance  with  ber  own  judgment 
as  to  the  number  of  hours  she  shall  work.  The  obvious  and 
i*Diicl naive  reply  to  this  is  that  the  law  does  not  limit  her  right 
to  labor  as  many  hours  per  day  or  per  week  as  she  may  de- 
sire; it  does  not  in  terms  forbid  her  laboring  in  any  particular 
business  or  occupation  as  many  hours  per  day  or  per  week 
she  may  desire;  it  merely  prohibits  her  being  erriployed 
eontintiously  in  the  same  service  more  than  a  certain  number 
«if  hours  per  day  or  week,  which  is  so  clearly  within  the 
pom'er  of  the  legislature  that  it  becomes  unnecessary  to  in- 
<l|iiire  whether  it  is  a  matter  of  grievance  of  which  the  defend- 
ant has  a  right  to  coraplain.''  The  passage  quoted  points  to 
the  distinction  between  direct  restraint  of  the  laborer,  and 
indirect  restraint  operating  through  prohibitions  placed  upon 
the  employer.  As  a  matter  of  policy  the  latter  method  is  more 
eaJ*ily  enforced »  and  therefore  preferred;  but  as  a  matter  of 
power  bnth  methods  must  be  valid  alike;  since  the  legislature 
may  not  do  indirectly  what  it  may  not  do  directly.  It  must 
he  assumed  that  women  were  to  be  limited  with  regard  to  the 
time  of  their  work  in  factories,  and  it  would  be  strange  if  the 
law  allowed  an  unlimited  number  of  hours  provided  it  were 
distributeil  between  different  factorieR.  The  decision  shouhi 
therefore^  be  interpreted  as  meaning  that  the  legislation  was 
intended  to  be  confined  to  factory  work,  leaving  the  question 
upen  whether  the  legislative  power  extends  to  the  restriction 
of  private  work  or  occupation.  Such  a  restriction  wonJd 
raise  the  problem  of  the  power  to  interfere  with  private  eon- 
duct. 

5  313.     Eltchie  v.  People.— In  Illinois  a  statute  was  enacted 

in  1893  providing  that  '*np  female  shall  be  employed  in  anv 

factory  or  workshop  more  than  8  hours  in  any  one  day,  or  48 

hours  in  any  one  week/*"    The  provision  was  declared  iineon- 

liititutional  partly  upon  the  ground  that  there  was  an  arbitrary 

d  isc r i m  i  ml t i o n  b t* t w ee  n  m an 1 1  fa** t u  re i-i^  ant!  m ^^ r < * h a n t s,  pa  r tly 

I  on    tbt*    ground    that   there   was   such    discrimination    aprainst 

I  women^  partly  on  the  ground  that  the  right  of  contracting  was 
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both  liberty  and  property  under  the  constitution,  and  that/ 
the  right  to  labor  and  employ  labor  and  make  contracts  in 
respect  thereto,  upon  such  terms  as  may  be  agreed  upon  be- 
tween the  parties,  is  included  in  the  constitutional  guaranty  ' 
that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  that  the  limitation  upon  this 
right  must  in  every  case  be  based  upon  some  special  condi- 
tion, and  not  on  the  absolute  right  of  control,  and  that  there 
is  no  reasonable  ground  for  fixing  upon  eight  hours  a  day  as 
the  limit  within  which  woman  can  work  without  injury  to 
her  physique  and  beyond  which  if  she  work  injury  will  neces- 
sarily follow.^  2  Tiie  caj^e  of  Commonwealth  v.  Hamilton  Manu- 
facturing Company  was  said  not  to  be  in  line  with  the  current 
of  authority. 

The  opinion  in  Ritchie  v.  People  can  hardly  command  un- 
qualified assent  either  in  the  light  of  reason  or  authority.  The 
statement  that  the  Massachusetts  decision  is  not  in  line  with 
the  current  of  authority  is  unwarranted,  for  the  right  to  re- 
strict the  labor  of  women  in  factories  had  not  been  passed  upon 
by  other  courts  of  last  resort,  and  the  precedent  of  Massa- 
chusetts has  on  the  contrary  furnished  the  authority  for  simi- 
lar legislation  in  a  number  of  other  states.  The  limitation  of 
the  law  to  factories  is  not  in  itself  unconstitutional  discrim- 
ination ;  the  law  of  Illinois  forbids  women  labor  in  mines,  and 
the  work  in  factories  and  workshops  is  as  diflferent  from  that 
in  mercantile  establishments  or  in  domestic  service  as  that 
in  mines  is  from  either  ;'3  all  civilised  manufacturing  states 
have  factory  legislation  and  thus  recognise  the  existence  of 
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sive  number  of  hours  is  regarded  as  detrimental  to  women,  it 
may  be  forbidden,  although  the  labor  of  men  remain  unregu- 
lated; for  there  may  be  practically  no  need  for  legislative 
limitation  of  men's  labor  to  (say)  11  or  12  hours  if  that  num- 
ber is  not  as  a  rule  exceeded;  and  it  would  be  fatal  to  all 
police  legislation  to  hold  that  it  must  deal  with  all  evils 
though  requiring  diflferent  remedies  or  with  none.^^  But  if  ; 
we  look  upon  limitation  of  hours  of  labor  as  a  measure  of  eco- 
nomic and  social  advancement,  and  if  that  principle  of  limita- 
tion be  conceded  as  legitimate,  the  discrimination  between 
men  and  women  can  no  longer  be  based  upon  considerations 
of  physical  strength,  but  must  be  justified  by  specific  economic 
and  social  conditions  of  employment  as  aflfected  by  difference 
of  sex. 

It  is  clear  that  some  special  provisions  regarding  women's 
labor  are  justified  by  their  greater  physical  weakness.  Their 
labor  in  mines  is  interdicted  largely  on  that  ground,  and  the 
prohibition  of  night  labor  in  factories  may  be  explained  in  like 
manner.  The  German  Trade  Code^^  prohibits  factory  work  on 
the  part  of  mothers  for  the  period  of  four  weeks  after  the 
birth  of  a  child,  and  the  Federal  Council  may  prohibit  any 
woman's  factory  labor  found  specially  detrimental  to  health. 
A  cutting  down  of  an  unreasonable  number  of  hours,  or  the 
provision  for  intervals  of  rest,  falls  within  the  same  principle. 
But  it  may  well  be  conceded  that  the  control  of  hours  of 
labor  is  not  absolute,  and  that  the  courts  are  not  bound  to 
accept  the  plea  of  physical  necessity  as  conclusive.  If,  how- 
ever, the  limitation  of  hours  is  merely  a  measure  of  social 
advancement,  a  separate  rule  for  all  women  for  all  purposes 
hardly  represents  a  reasonable  classification,  for  in  the  effort 
to  make  a  living  men  and  women  have  a  right  to  the  greatest 
possible  equality  before  the  law.  The  German  Trade  Code*® 
provides  that  women  who  attend  to  the  household  are  entitled 
to  an  extra  half  hour  for  the  midday  meal,  unless  an  hour  and 
a  half  is  given  for  the  latter;  here  we  have  a  social  measure 
justified  by  the  special  duties  of  women,  and  it  is  perhaps 
possible  that  other  cases  (apart  from  provisions  for  decency 
and  morality)  may  arise  in  which  all  women  as  distinguished 
from  all   men  are  entitled   to   distinct  consideration  or  vice 

1*  Vogel  V.  Pekoe,  157  111.  339,  30         is  Sec.  137. 
L.  R.  A.  491.  i«  Sec.  137. 
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versa;  so  the  law  may  require  time  to  be  given  to  men  to 
vote,  a  respite  from  work  in  which  women  do  not  participate; 
but  to  establish  a  Saturday  half  holiday  for  men  only,  or  for 
women  only,  would  be  clearly  unequal  legislation. 

Applying  these  considerations  to  the  existing  statutes,  there 
seems  to  be  a  general  consensus  of  opinion  that  ten  hours 
factory  labor,  or  sixty  hours  per  week,  is  a  reasonable  maxi- 
mum for  women,  and  that  the  observance  of  that  limitation 
is  required  by  the  care  for  their  physical  welfare.*^  From  this 
it  does  not  follow  that  the  same  is  true  of  eight  hours,  or  that 
the  choice  of  hours  is  entirely  within  the  discretion  of  the 
legislature.  This  is  one  of  the  cases  in  whicli  reasonableness 
is  a  matter  of  degree,  to  be  determined  in  the  last  resort  by 
the  courts.  Conceding  that  eight  hours  is  not  an  unreasonably 
short  day,  yet  it  is  generally  recognised  that  the  eight  hour 
day  is  not  a  requirement  of  the  public  health,  but  is  desired 
as  a  measure  to  raise  the  social  and  economic  standard  of  the 
working  classes.*^  In  that  aspect  women  are  not  entitled  to 
a  preference  over  men.  This  last  consideration  seems  sufiScient 
to  support  the  decision  of  the  Supreme  Court  of  Illinois,  with- 
out an  endorsement  of  all  that  was  said  with  reference  to  the 
constitutional  right  to  contract  and  legislative  control  over  it. 

§  315.  Legislation  for  adult  laborers.— In  turning  to  the 
*  legislation  for  the  protection  of  adult  laborers  irrespective  of 
sex,  we  may  classify  it  as  relating  to  the  following  subjects: 
hours  of  labor,  rates  of  wages,  time  of  payment,  form  of  pay, 
imposed  conditions  and  penalties,  coercion,  discharge  and 
clearance  cards,  black-listing,  and  employment  brokerage  or  in- 
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and  to  accept  tiie  Btipulated  wages  as  ineluding  the  extra  com- 
penMntioTi,^*  A  police  regulation  exists  if  there  ia  an  obliga- 
tion to  pay  for  work  overtime  special  compensation  perhaps 
at  a  special  rate^-  or  where  the  law  establishes  an  absolute 
limitation,  the  violation  at  which  h  punishable  and  whieh  can- 
not be  waii'ed  by  the  eniph\yee  so  that  he  cannot  recover  for 
overttine,^*  Tlie  eases  in  which  sueh  limitation  has  been  cre- 
ated so  as  to  apply  to  adults  are  as  yet  exceptional,  ami  thry 
relate  chiefly  to  occupations  of  a  special  character,  Some  of 
these  laws  can  be  justified  on  the  ground  of  public  safety,  so 
the  nile  found  in  many  states  that  railroad  employees  ope- 
rating trains  or  carH  sh^all  not  work  more  than  a  stated  number 
of  hours, -^  especially  where  the  prohibition  is  directed 
against  overwork  wliich  may  incapacitate  the  employee  and 
result  in  disaster  i  so  in  New  York  and  Michigan  where  eight 
hours  '►f  rest  is  prescribed  after  twenty- four  hotirs  of  work* 
Considerations  of  public  safety  may  also  support  the  provision 
of  a  maximum  number  of  hours  for  pharmacists  and  drug 
clerks*^*  But  where  the  time  for  all  street  railroad  employees 
is  fixed  at  ten  hours  per  day,  with  right  to  work  overtime  for 
npeciai  compensation, ^^^  the  justification  on  the  ground  of  pub 
lie  safety  e^vidently  fails.  If  safety  or  health  really  forbiil 
excessive  work,  special  compensation  does  not  remove  the 
objeetion,  and  the  fact  that  it  is  allowed  indicates  that  the 
r^ntrictiou  rests  on  economic  grounds. 

Hours  of  labor  have  besides  been  limited  for  persons  em- 
fdoyed  in  a  number  of  other  special  occupations,  notably  for 
miners,^^   for  operatives  in  cotton  and    woolen    mills,^^    em- 
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ployees  on  brick  yards,^®  and  bakers.^®  In  Nebraska  an  eigh^ 
hour  day^*  was  established  for  all  classes  of  mechanics,  serv- 
ants and  laborers,  excepting  those  engaged  in  farm  or  domestic 
labor,  but  was  declared  unconstitutional. ^^ 

§  317.  Question  of  constitutionalily.— If  these  limitations 
can  be  regarded  as  sanitary  measures  required  by  the  physical 
well-being  of  those  employed  in  the  occupations  specified,  they 
belong  to  a  well  established  head  of  the  police  power,  but 
even  a  legislative  statement  of  the  purpose  of  protecting  health 
would  not  be  conclusive  oi  tneir  character.  But  the  laws  as 
a  rule  do  not  state  the  purpose  of  the  limitation.  The  pro- 
vision for  an  eight-hour's  day  in  mines  and  smelting  works 
by  the  legislation  of  Utah  has  been  upheld  by  the  Supreme 
Court  of  the  United  States  as  an  exercise  of  the  police  power 
for  the  health  of  miners,^^  while  the  Supreme  Court  of  Colo- 
rado has  declared  a  similar  statute  to  be  unconstitutional, 
even  if  intended  for  the  benefit  of  health.^* 

The  Supreme  Court  of  the  United  States  declined  to  discuss 
the  (luestion  whether  the  legislature  had  the  power  to  fix 
hours  of  labor  in  other  employments  than  those  detrimental 
to  health,  and  intimated  that  the  authorities  holding  state 
statutes  restricting  the  hours  of  labor  to  be  unconstitutional, 
had  no  application  to  cases  where  the  legislature  had  adjudginl 
that  a  limitation  was  necessary  for  the  preservation  of  the 
health  of  employees. 

There  is  no  decision  of  a  court  of  last  resort  upon  the  valid- 
ity of  the  statut(\s  restricting  the  hours  of  labor  of  adult  cot- 
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of  work  in  bakeries  were  not  specially  unsanitary,^*  The  Ne- 
branka  iaii%  whieh  was  more  general  in  its  geope  than  any 
i»liK*r,  wn^  Jeelared  lUJi'onHtitutiunal,  partly  as  making  an  un- 
justifiable discriminatioLi  betwt^en  different  ela^^sea  nf  labor 
(by  the  exeeptitm  <»f  farm  and  domestie  labor),  partly  as  takini? 
prt)pc'riy  and  liberty  without  due  process  of  law*^^  It  seenis 
vi*ry  clear  that  the  Nc^braska  law  was  not  nt^cessary  for  the 
public  health,  but  was  purely  and  simply  a  measure  of  an 
i>conDtnic  and  social  character.  From  ita  sweeping  condemna- 
tion it  may  be  inferred  that  the  Supreme  Court  of  Nebraska 
rogards  the  liniiliition  of  hours  of  labor,  unlesti  required  by 
R»ft*ly  or  hL*alth,  as  in  the  ease  of  women,^**  as  inconsistent 
with  personal  liberty  ssqul,  therefore^  as  beyoud*  legislative 
pt>wer.  The  whole  qu est lorTrrf^h ours  of  labor  must,  from  the 
fH>[nt  of  view  of  authority,  be  regarded  as  still  unsettled,  but 
in  principle  a  limitation  whtrh  is  neither  unreasonable  nor 
flise ruminative  should  be  held^  be  a  legitimate  exercise  of  the 
jfoliee  power, 

§318.  Bate  of  wages.— The  power  to  regulate  the  rate  of 
wages,,  while  freely  exercised  m  former  times/^^  has  not  been 
claimed  by  any  American  state.  The  constitntion  of  Louisiana 
provides  expressly ,^^  '*no  law  shall  be  pat^sed  fixing  the  price 
cif  manual  labor."  In  principle  it  would  make  no  difference 
whether  the  rate  tixed  by  law  were  intended  to  be  a  minimum 
or  a  maximnm  rate.  Considerations  of  health  and  safety 
which  complicate  the  question  of  hours  of  labor  do  not  enter 
into  the  qni'stion  of  rates.  The  regulation  would  be  purely 
uf  an  econoniit^  character.  It  would  lie  closely  analogous  to 
the  regulation  of  the  price  of  other  commodities  or  services. 
power  U*  regulate  ehargi^s  in  general  will  be  discussed  in 
her  connection ;  the  power  to  regulate  wages  of  labor, 
pvon  if  it  can  be  c^tercised  w^ith  due  regard  for  the  principle  of 
N^iiality,  would  undoubtedly  be  resisted  by  a  strong  current 
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of  judicial  opinion ;  but  the  question  need  not  be  discussed  in 
the  absence  of  legislation  raising  it. 

§  319.  Payment  of  wages.— Two  classes  of  provisions  re- 
lating to  the  payment  of  wages  may  be  distinguished :  the  one 
requiring  payment  at  stated  times  or  intervals,  weekly, 
monthly  or  semi-monthly;  the  other,  requiring  the  payment 
of  wages  in  cash. 

The  object  of  the  former  class  of  statutes  is  to  enable  the 
workman  to  pay  cash  for  his  supplies  and  to  protect  him  from 
the  disadvantages  of  purchasing  on  credit.  They  apply  either 
to  all  employers,^*  or  to  all  corporations  or  business  corpora- 
tions,'*^  or  to  all  corporations  with  specified  exceptions,*'  or 
to  specified  classes  of  corporations  or  employers,'*'*  or  to  miners 
and  manufacturers,^^  or  to  coal  mining  companies  only.** 
Legislation  of  this  kind  seems  to  be  uncommon  in  other  coun-. 
tries."*^ 

Statutes  of  the  second  class,  often  known  as  store  order  or 
truck  acts,  are  directed  against  the  evils  of  the  so-called  truck 
system,  under  which  the  employing  firm  or  company,  being 
interested  in  a  store  which  it  desires  its  employees  to  patronise, 
pays  them  their  wages  in  the  form  of  orders  or  checks  good  for 
merchandise  upon  which  the  employer  makes  a  profit.  The 
truck  system  is  old.**  and  was  dealt  with  by  earlier  English 
statutes  consolidated  in  1831.*®  In  England  an  exception  from 
the  prohibition  of  truck  is  made  in  payment  of  medical  serv- 
ices, fuel,  meals  at  the  place  of  employment,  and  benefit  assess- 
ments.   The  German  Trade  Code**'  forbids  truck  payment  with 
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nor  is  sold,  a  provision  also  found  in  England,  but  not  in 
erican  st&tntes* 

T\u*  statutes  found  in  many  of  the  i\jneri(*aii  .^tat*^s  <*ith^»r 
bid  the  employer  to  he  interested  in  a  truck  store,  nr  to 
trol  any  scheme  for  the  furnishin^r  of  supplies,  tools,  cloth- 

g,  provisions  or  groceries  to  his  eaiployees,  or  they  forbid 
deductions  from  wii^es  for  goods  furnished,  or  they  prohibit 

te   issue,   in  payment    of    wages,    of    any    check,    card    or 
her  pui^r  not  redeemable  at  its  face  value  in  lawful  money 
0f   the    United   States*     Acting   contrary   to   the    prohibition 
punished  by   fine.     Sometimes  the   provisions  also  cover 
rcion  of  the  employee  to  buy  at  a  company  store;'  some* 
es  they  are  restricted  to  stores  in  which  the  empioyer  has 
interest,*    In  their  application  the  acts  vary  much  the  same 
the  weekly  payment  laws;  in  Colorado,  Kansas,  LouiHiana, 
Si^uuri,   New  Jersey,  Ohio,  and  West    Virginia  they  apply 
all  employers,  or  the  statutes  are    at    least    capable    of 
reiving  that  construction.     In    Kentucky   the   constitution^ 
i*«cribes  the   payment  of  wages  in  lawful  money,   hut   the 
nviijion  is  held  uot  to  apply  to  the  issue  of  cheeks  payable 
merchandise  upon  the  appHcHtion  of  the  employee,  provided 
^  employer  pays  at  reasonable  intervals  so  that  the  employee 
not  forced  to  apply  for  advances/ 

$  320.  Judicial  decisions. --Both  clasaes  of  statutes  have 
fclen  passed  upon  by  the  courts,  and  have  been  made  the 
Bibjeet  of  much  constitutional  argument.  The  Justices  of 
Be  Bnpreme  Court  of  Massachusetts  advised  the  legislature 
tnat  a  weekly  payment  law  applying  to  all  manufaeturers 
fould  be  conHtitutionaL''^  In  Rhode  iBlanti  and  Arkansas  acts 
yarding  the  time  of  payment  of  wapres  were  held  valid  in  so 
as  they  appUcct  to  corporations,  on  the  ground  thai  fhe 
ilrol  over  corporate  charters  extended  to  such  reipiirement/* 
lilfi  in  California  it  was  held  unconstitutional  to  swingle  out 
orations  for  that  purposed     In  Illinois  an  act  requiring 

Iowa,    Kansas,    Tenne-         "Stale  v.   Brown,  ettv,   Mfg,  f'^., 

}H  R.   L  16,   17  L.  R.  A.  S5«;    L«*p 

f  IrftmiBiaiia,  Ohio,  Kanaaa  v.  Hi,  Louk,  «te»,  B.  Co.,  5S  Ark.  407. 

iB«f.  244.  ^f>«  nl»o,  a  truek  net  in    Murjliipd, 

I  Ave&t^B45]Altyvi}ie  (*o»i  Cumpuiiv  Blinffer  v,  lltiiuu  Mining  Co.,  55  MiK 

f  Common  wmUtli,  U\  Kv,  Ijiw  E<'p.  74* 

'^S  8.  W.  502,  T  Johnsnij     v,     fSoGMlyear     stilling 

» 168  Mmm,  5S0.  t^cmpiui}',  127  Cid.  i,  59  Puc,  a04. 
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weekly  payment  of  wages  by  every  manufacturing,  mining, 
quarrying,  lumbering,  mercantile,  street,  electric  and  elevated 
railway,  steamboat,  telegraph,  telephone  and  municipal  cor- 
poration, and  every  incorporated  express  company  and  water 
company,  was  declared  unconstitutional,  as  being  an  arbitral)' 
discrimination  between  these  and  other  corporations.*  Like- 
wise in  chief  reliance  upon  the  element  of  unlawful  discrim- 
ination the  Supreme  Court  of  Illinois  had  set  aside  a  store 
order  act  applying  to  all  mines  and  manufactories,®  while  in 
Indiana  an  act  applying  to  the  same  employments  was  upheld, 
mainly  upon  the  ground  that  it  was  within  the  power  of  the 
legislature  to  protect  the  lawful  medium  of  payment.^®  In 
Pennsylvania  and  West  Virginia,  statutes  forbidding  miners 
and  manufacturers  of  coal  or  iron  or  steel  and  other  minerak 
and  any  other  kind  of  manufacturers,  to  pay  wages  in  orders 
not  redeemable  for  face  value  in  lawful  money,  were  declared 
unconstitutional^  ^  Another  act  of  West  Virginia  forbiddinp 
persons  and  corporations  engaged  in  mining  and  manufactur- 
ing, and  interested  in  selling  merchandise  and  supplies,  from 
selling  to  their  employees  at  a  greater  percentage  of  profit 
than  to  others  not  employed  bj'  them,  was  likewise  declared 
void.^2  B^it  in  the  same  state  in  1892  a  store  order  act  which 
applied  to  all  persons  engaged  in  trade  and  business  was  up- 
held, the  objectionable  discriminating  feature  having  been 
eliminated  from  this  act.^'*  In  IMissouri  a  statute  forbidding 
corporations,  persons  or  firms  engaged  in  manufacturing  or 
mining  to  issue  for  the  payment  of  wages  any  order,  etc.. 
payable  otherwise  than   in  lawful  money,    unless    the    same 
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Arbitrary  and  pHrtml  l<*gis]iitjoii,*^     A  now  net  -wm  there- 
lion  pas8*?cl  io  18*)5  applyinir  to  all  per^ong,  linns  and  corpo- 
[mua,  ttiid  thi-s  lal«*r  act  does  not  appear  to  hnxv  been  passed 
>n.     A  weekly  pay  mini  t  aet  witliont  diHcriniiriatin^  ft*atupe8 
was,  however,  held  iinconstitiitimial   in  Indiana,^ ^     The  Jns- 
^es  of  the  BiitJi*i*tne  Court  of  Colorado  intiuinted  to  the  legia- 
lure  that  a  tniek  aet  applying  to  all  employees  would  be 
itntioTial,**  and  such  an  aet  was  held  constitutional  iu  Ten- 
'    the  decision  l*ein?ir  affirmed   liy  the  Hwpreme  Court 
the  United  States.* "^     In  Kansas  a  store  order  act  was  held 
iconstitiitional    whieh    was    restnetetl    to    eorporations    and 
triistii  employ  in*?  ten  or  more  persons.*'* 

[S  321.     Camtitutlonal  principle.— It  appears  from  these  de- 
liouB  that  the  store  order  or  weekly  payment  acts  whieh 
ive  been  declared  uneonstitutional    (excepting  only  the  In- 
ula weekly  [jayment  aet)  have  been  marked  l>y  some  fea* 
tjf  disc  rim  ination.     It  is  true  that  the  eourta  of  Penn- 
In'lvania,    Illinois   aud    Kansas   have    been    emphatit^    in   their 
Bnuiieiation    of    the    general    principle    of    this    legislation,^' 
its  Supreme  Court  of  Pennsylvania  speaks  of  an  insulting 
tempt    to   juit  the   laborer   under   legislative   tutelage;   the 
loin  court  dwells  oo  the  possible  detriment  of  such  raeas- 
e8  to   the   workmen— a   eousideratiou  manifestly   inconclu- 
re,    for   there   is   hardly   any    police    le^isbition.   which    will 
^f rate  beneficially  under  all  eireinustauees,  and  the  qnestiou 
wimlom  or  unwisdom  must,  within  the  limits  of  reasonable- 
he    m a tte r    of    1  e g isl a t  i  ve    determination;    th e    Ka nsas 
irt  says  that  the  laborer  by  sueh   legislation  is  in  respect 


p«Stst«  V.  Loomifi,  115   M^.  SOT, 

**  R4f(*tibtie  Iron  &  Htt*tjl  dK  v. 
lie,  m  N.  E.  ln05.  The  court, 
ntvi%  «ay»:  '*Wa  iln  tint  n»serl 
It  file  Lt»|ftsliiturc  li  poweilosts 
rrifulJiti^  the  psiymfiii  vt  wagpn 
pn  the  miiti«  aro  pnhl  tit  uti- 
MmJihle  i^eriodn,  or  thiit  a  conr- 
comptHM^d  lurgely  of  work- 
mttj  not  he  hijurkKmlr  nf- 
ftiiuly  tlelftyt*^!  piivrncnls, 
|W#*»tian8  lire  lud  bntf^rn 
^*  DfN9i  not  this  c»otit'(»<k«  tbt?  prill- 
111  ^^t   fli»'    Ic*jjt?«lntjon!  and   ih   not 
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oi  ri?li«ff  a  question  ff*r  the  legisla* 
turcf 

I'l  Re  Bcrip.  BiU,  23  Colorado,  504. 

*7  Harbifioa  v,  KnosriJlo  Iron  Co., 
103  Tenn,  421,  56  U  H.  A.  315. 

'•  tvooxrille  Iron  Co,  v.  HarbiBon, 
183  U.  S.  13. 

i°  BtBt«  V.  Haun,  51  K&n.  145,  47 
U  R,  A.  359,  1809. 
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V  Pt^knc,  157  IU.  33%  thiit  the  oJe- 
rni^nl  of  diseritninatlo^j  w  not  t!oii< 
trolling. 
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to  freedom  of  contract  classed  with  the  idiot,  the  lunatic  and 
the  felon  in  the  penitentiary,  and  asks  what  right  the  legis- 
lature has  to  assume  that  one  class  has  the  need  of  protection 
against  another.  These  courts,  therefore,  hold  that  the  stat- 
ute destroys  the  constitutional  liberty  of  the  individual.  As 
an  ideal  theory  of  government  this  view  may  commend  itself 
to  some  minds,  but  as  a  matter  of  constitutional  law  it  is 
difficult  to  see  the  difference  in  principle  between  truck  and 
usury  legislation.  If  we  do  recognise  the  legitimacy  of  the  ex- 
ercise of  the  police  power  for  the  prevention  of  oppression, 
this  legislation,  especially  store  order  acts,  sanctioned  by  the 
practice  of  most  civilised  countries,  is  within  the  province 
of  governmental  power.  There  is  undoubtedly  an  interference 
with  the  liberty  of  contract,  but  the  question  is  whether  such 
interference  does  not  serve  a  reasonable  object;  to  set  up 
liberty  of  contract  as  an  absolute  right  is  to  deny  the  police 
power  almost  altogether.  vThe  prompt  payment  of  wages  in 
lawful  money  is  a  reasonable  incident  to  the  contract  of  em- 
ployment; if  then  the  legislature  believes  that  employees  are 
apt  to  lose  this  benefit  by  conditions  of  employment  which 
are  imposed  upon  them,  and  which  they  accept  without  choice, 
it  may  make  this  reasonable  incident  necessary  and  conclu- 
sive and  enforce  compliance  with  it.  The  legislature  thereby 
does  not  force  an  unsought-for  contractual  relation  upon 
unwilling  parties,  but  carries  out  the  obligation  which  it 
believes  to  be  expressive  of  the  true  spirit  of  the  contract 
into  which  the  parties  have  entered  voluntarily.  Legislation 
of  this  character,  if  general  and  not  arbitrarily  discriminatin^r. 
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El45g:lig^oce  or  from  the  nejyrligenet^  uf  other  peraoBS  in  his  em- 
ploy, or  to  re<]uire  from  an  employee  such  a  contract  or 
Igreemcnt  as  condition  of  eniplijy^^^t  or  otherwiHO.  Colo- 
^ado,^*  Montana^**  and  Wyoming^*  embody  this  principle  in 
lli**ir  constitutions.  Where  no  p*:»nrtlty  ifl  imposed  for  milking 
ir  requiring  aneli  contract,  the  provision  aecms  to  add  nothiny^ 
to  whtil  would  be  lawful  without  it;  for  the  courtj?^  will  treat 
Bueh  an  agreement  hh  contrary  to  public  policy  and  void,^*^ 
The  contract  bcini^  nn lawful  a  prohibition  agaiufit  making  it, 
tnforc«*d  by  penalties,  affords  an  additional  protection  to 
employee,  and  thus  mny  be  looked  upon  as  a  legitimate 
ier  measure. 

S  323.  Penalty  for  leaving  without  notice.— Airreemeuts 
between  employer  and  employee,  by  which  the  former  under- 
aikei*  to  protect  himself,  by  a  stipulation  of  penalties,  from 
:ijury  he  may  suflTcr  by  the  act  of  the  latter*  ^tand  on  a 
liffereiit  footing.  They  are  not  unlawful  at  common  law, 
ind  it  has  been  held  that  a  railroad  company  may  stipulate 
>r  a  penalty  of  $15.00  to  be  incurred  by  a  conductor  for 
riolation  of  a  rule  against  receiving  fares  from  passengers,^* 
If  question  is,  are  these  agrenients  beyond  the  reach  of 
llie  police  power  as  essential  to  the  constitutional  liberty  of 
cotitraetT  The  most  common  stipulation  of  this  kind  seems 
^fci  be  that  by  which  the  employee  is  recpiired  to  give  notice 
^Bf  his  Liitention  to  leave  under  penalty  of  the  forfeiture  of 
^K  stated  amount  of  his  wages.  Stipulations  of  this  kind  are 
^■forbidden  in  Connecticut,  and  it  is  provided  in  Massachusetts, 
^'whode  Island,  New  Jersey  and  Pennsylvania  that  in  case  of 
Mich  a  stijiulation  the  employer  shall  be  subject  to  a  penalty 
^f  a  eorre.H ponding  amount  if  he  discharges  the  employee 
rithout  giving  him  like  notice,  iinless^^  such  discharge  is  jus* 
bficd  by  a  general  suspension  of  work  on  the  part  of  other 
kniployees.  It  has  been  held  in  Connecticut  that  this  prohi- 
bition iloes  not  apply  where  the  agreement  is  mutual, ^^^  and 
(|i]estion  is  left  open  whether  the  prohibition  of  mutnal 
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stipulations  of  that  kind  would  be  constitutional.  This  ques- 
tion does  not  arise  under  the  statutes  of  the  other  states 
mentioned,  for  they,  on  the  contrary,  insist  on  the  mutuality 
of  the  stipulation.  In  doing  so  they  undoubtedly  interfere 
with  the  liberty  of  contract,  for  they  add  a  stipulation  which 
the  parties  have  not  made,  and  thereby  in  effect  prohibit  or 
annul  one-sided  stipulations.  Such  legislation,  however,  is 
justifiable  on  the  principle  above  explained  that  for  the  pre- 
vention of  oppression  the  obligations  of  a  contract  may  be 
defined  by  al)solute  and  unyielding  statutory  provision. 

§  324.  Fines  for  imperfect  work.— A  law  of  Massachusetts^ 
provided :  *  *  No  employer  shall  impose  a  fine  upon  or  with- 
hold the  wages,  or  any  part  of  the  wages,  of  an  employee 
engaged  in  weaving,  for  imperfections  that  may  arise  dur- 
ing the  process  of  weaving;"  violation  punishable  by  fine. 
The  act  was  declared  unconstitutional,^"  on  the  ground  that 
'it  compelled  payment  under  a  contract  of  the  price  for  good 
rwork  where  only  inferior  work  is  done,  and  was,  therefore, 
an  interference  with  the  constitutional  right  to  make  reasoD- 
able  and  i)roper  contracts.  Justice  Holmes  dissented  on  the 
ground  that  if  operatives  were  often  cheated  out  of  a  part 
of  their  wages  under  a  false  pretense  of  imperfections  of  the 
work,  the  legislature  had  power  to  deprive  employers  of  an 
honest  tool  liable  to  be  used  for  a  dishonest  purpose,  ami 
leave  them  to  an  action  for  damages.  Perhaps  the  safest 
ground  upon  which  to  uphold  the  decision  is,  that  the  act  com- 
pelled, under  a  penalty,  the  employer  to  perform  his  part 
of  the  contract  when  the  employee  had  not  performed  his. 
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and  pointed  out  to  tin*  weaver,  and  the  amount  of  fines  be 
ed  upon  by  him  and  the  employer  j  the  fine  is  under  these 
IS  no   longer  a  fine  and  the  proviHtoti  seems  unoh- 


'  ^  325.     Coercion  to  influence  or  prevent  the  exercise  of  po- 
litic rights.— The  law  of  Miis!5aehus«*ttH^*  punishes  by  impnV 
Ijtietit  any  cme  who  by  threHteuiujyj  to  discharge  a  person  from 
eiiiployment  or  to  reduet*  his  wagen,  or  by  proiniHing  to 
7v  him  t*mployraent  at  hi^jher  wa^es,  attempts  to  influence  a 
ter  to  give  or  to  withhold  hiH  vote  at  an  election,  or  any  one 
lo  **  because  of  the  giving  ov  withholding  of  a  vote  at  an  elee- 
difscharges  a  persou  from  his  eniployment  or  reduces  his 
ll^ea.**    PnivisioDK  having  the  same  object  in  view  exist  in  a 
ijority  of  states,"'^*  but  Home  statutes  are  more  specific;  so 
Jersey   retjuirea,   in  order    to    make    the    aet    illegal, 
t^s»    constraint,    or   impropfT   intiueuce,   or    fraudulent   or 
bproper  devices,  coutrivances,  or  schemes.     New  York,  Mod- 
la,     Utah,    Tennessee,    California,     Missouri,    Connecticut, 
>uth   Dakota  and  some  other  states  for})id   the  us(^  of  pay 
ivelopes    with   political   devices   containing   threats,    express 
implied,  and  also  forbid,  within  ninety  days  of  a  general 
fcction.    the   exhibition,    in   an    industrial   establishment,   of 
id  bills  or  placards  containing  any  threat,  notice  or  infor- 
ition  of    the    character    prohibited    in    the    Massachusetts 
Itute** 

tie  constitutionality  of  these  statutes  does  not  appear  to 

re  been  passed  upon  by  a  court  of  last  resort.    The  free  ex- 

^ijie  of  the  electoral  franchise  is  undoubtedly  of  supreme 

Itticat  interest,  and  may  be  protected  hy  proper  restraints. 

I  he  same  time,  [jrinciples  of  equal  value  protect  the  liberty 

of  Ihe  employer  from  impairment  in  certain  directions,    Thus 

k[»  #'m plover  cannot  he  forbidden  to  liischarge  employees  not 
der  time  contracts,  and  his  liberty  ni  that  respect  is  not 
fonfiistcnt  with  an  inquiry  into  motives.  Moreover,  the  em- 
ployer most  have  the  j^rivilege  of  a  citizen  to  make  his  po- 
llijeal  opinions  known  and  to  work  for  their  success.  But 
Hk  does  not  imply  unrestricted  liberty  as  to  conditions  and 
^^■fe.     While  he  is  owner  of  his  establishment,  his  property 
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in  it  is  affected  with  the  interest  of  his  employees,  and  it  should 
be  within  the  power  of  the  law  to  protect  employees  from 
an  offensive  use  of  the  common  workshop,  or  of  the  employer's 
position  during  actual  employment,  for  the  purpose  of  political 
propaganda  and  agitation.  The  provisions  of  the  New  York 
law  should  be  justified  on  this  ground.  And  while  the  right 
to  discharge  cannot  be  taken  away,  a  threat  of  discharge  may 
be  looked  upon  in  a  different  light,  since  in  most  cases  it  is 
clearly  distinguishable  as  an  act  of  intimidation,  or  at  least 
of  interference,  and,  where  so  distinguishable,  it  is  by  no 
means  necessary  to  the  right  of  discharge.  The  practical 
effect  of  the  law  would  be  a  prohibition  of  offensive  methods 
of  electioneering  by  an  abuse  of  the  relation  between  em- 
ployer and  employee,  and  such  prohibition  should  be  within 
the  legislative  power. 

§  326.    Coercion  against  membership  in  trade  unions.— The 

labor  law  of  Massachusetts  provides^^  that  **no  person  shall 
himself  or  by  his  agent  coerce  or  compel  a  person  into  a  writ- 
ten or  verbal  agreement  not  to  join  or  become  a  member  of 
a  labor  organisation,  as  a  condition  of  his  securing  employ- 
ment or  continuing  in  the  employment  of  such  person."  Similar 
provisions  are  found  in  New  York,  New  Jersey,  Penn- 
sylvania, Ohio,  Indiana,  Illinois,  Missouri,  Wisconsin,  Minne- 
sota, Colorado  and  California.  The  acts*  of  Missouri,  Illinois 
and  Wisconsin  have  been  declared  unconstitutional.**  In 
these  decisions  the  law  is  treated  as  punishing  the  employer 
for  discharging  his  employee,  and  if  this  is    its    necessarj' 
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ire  be  treated  as  uiilawfu!  interference,  if  the  meanB  used 

jr  that  purpose  do  not  constitute  the  exercise  of  a  recognised 

ight.     A  thnrat  of  discharge  in  tended  as  intimidation   may 

may  not  be  justifiable  according  to  the  object  sought  to 

iieconiplisheft ;  it  cannot  be  said  to  stand  on  the  same  foot- 

ig  as  the  discharge  itself.     Wliile  the  employer  cannot  be 

irbidden  to  protect  liimself  against  a  hostile  union^  an  at- 

&mpt  on  his  part  to  coerce  the  laborer  to  keep  away  or  with* 

iw   from   **any  union/'   if  imdcrstood   as   meaning  **an>Y 

lion  whatsoever/'  may  be  treated  as  eseceding  tlie  measun/ 

legitimate  self-defence.     Gross  forms  of  intimidation  may 

eoarse  be  absolutely  forbidden.    It  would  seem  then  to  fol- 

>w  that  the  statutes  in  question  are  capable  of  an  interpre- 

Ition  under  which  they  may  be  sustained,  without  infringing 

Spon  const! tutioiftil  rights,  saving  to  the  employer  all  proper 

power  of  defending  his  own  interesti^,  and  the  right  to  select 

^is  employees,  but  preventing  him   from   using  his  position  f 

^  attack  and  suppress  rights^M  laborers  which  the  law  deems 

enential  to  their  welfare  and  advancement.    The  sound  prin- 

fp!e  of  the  distinction  is  not  destroyed  by  the  difficulty  of 
s  application,  which  is  perhaps  not  greater  than  the  diffi- 
culty   of  distinguishing  between   lawful   persuasion   and  un- 
iwful  intimidation* 
As  long  as  laborers  enjoy  the  right  to  combine  for  the  pur* 
of  practically  coercing  employers  to  accede  to  their  de- 
inds,  the  latter  cannot  be  constitutionally  forbidden  to  pro- 
jt  ihemseh^es  against  the  pressure    of    such    demands    by 
junter-combinations  of  their  own.     The  Bupremc  Court  of 
York  has  thus  recognised  the  right  of  manufacturers  to 
out  all  operatives  connected  with  an  association  of  em- 
iloyees^  becaiLse  of  demands  of    such    association    which    it 
insidered  unjust,  notwithstanding  the  existence  of  a  statute 
»r  the  protection  of  labor  unions  agaiost  coercion  or  intimi- 
ition  of  their  members,  W'hiuh  statute,  it  is  true,  is  not 
^rred  to  by  the  court  f^  and  it  has  been  held  in  Pennsyh 
*t  a  combination  of  employers  to  resist  an  advance 
ptermiut^d  upon  by  an  assotiiation  of  employees,  by  refusing 
«i?n  to  Buy  person  who  concedes  such  advance,  is  not  an 
iwful   eonspiraey,  since  the  passage  of  thf  Pennsylvania 
UixiU*  making  it  lawful  for  employees  to  combine  to  raise 
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wages  and  to  persuade  by  all  lawful  means  others  from  work- 
ing for  a  less  sum.^® 

§  327.  Blacklisting  and  clearance  cards.— The  practice  of 
blacklisting,  i.  e.  marking  a  discharged  employee  as  unfit  to 
be  given  employment  elsewhere,  is  made  punishable  by  the 
statutes  of  a  number  of  states, ^o  either  as  the  individual  act 
of  a  person  or  corporation,  or  in  the  aggravated  form  of  a 
concerted  system  of  a  number  of  employers.  The  consti- 
tutionality of  these  provisions  has  not  been  drawn  in  question. 
In  New  York  a  civil  action  for  conspiracy  was  maintained 
for  an  agreement  not  to  employ  one  not  a  member  of  a  certain 
organisation.'*^  A  blacklisting  combination  has  some  of  the 
elements  of  the  boycott,  while  the  individual  act  may  consti- 
tute unlawful  interference.  A  notice  sent  by,  one  employer  to 
another  regarding  the  cause  of  an  employee's  discharge, 
especially  if  in  response  to  an  inquiry,  may,  however,  be  free 
from  the  objection  of  either  oppression  or  interference,  and 
in  that  case  must,  if  truthful,  be  beyond  the  police  power. 
It  is,  therefore,  provided  in  most  of  these  statutes  that  the 
provision  is  not  to  be  construed  as  prohibiting  any  person 
from  giving  in  writing  to  any  other  person  to  whom  the  dis- 
charged person  has  applied  for  employment,  a  truthful  state- 
ment of  the  reasons  for  such  discharge,  if  thereunto  requested ; 
and  the  word  ** blacklist''  (especially  where  prohibited  by 
constitutional  provision,  as  in  Montana  and  Utah)  should  be 
interpreted  as  not  covering  legitimate  information  corre- 
sponding to  a  privileged  communication  in  the  law  of  libel.** 
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charged  i^inployef  must  upon  his  request  be  fiiniished  with 

Im  aiateraent  of  the  reason  of  hm  dis<>harge.     It  is  not  eaay  to 
vee  whnt  reasonable  objection  there  ean  be  to  sueh  a  require- 
ment, yet  it  ba»  been  held  unconstitiitiijual  iQ  Georgia  on  the 
ground  that  the  public  has  no  interest  in  a  correspondence 
between  discharfred  employees  ant!   their  late  employers  de- 
*i|rned    for  private   information,   and   that  Bueh    reijuireinent 
violates   the   liberty  of  silence   whieh    ii  correlative   to   the 
IjLlilxTty  of  speech  secured  by  the  constitution.     It  should  be 
^naid  that  the  excessive  fine  of  $5,000  impoged  by  the  statute 
^Lf  (ifeorgia  made  it  an  imreasonable  exercise  of  the  police 

I 


^ower,**     A  provision  sutdi  as  existed  under  a  former  English 


!aw*^  to  the  effect  that  no  one  should  be  allowed  to  employ 
jiervant  who  could  not  produce  a  clearance  eard  from  a 
ormer  master  wonUl  be  inennsistent  with  the  constitutional 
right  of  liberty. 

§328.  Employment  brokerage. —  Employment  agencies  or 
ntelHprence  offices  arc  rc^nilated  by  statute  in  a  number  of 
ates,^**  The  person  engaged  in  tlie  business  is  required  to 
ke  out  a  license  and  often  also  to  give  a  bond;  he  must 
eep  a  rcijisler  of  his  trannactions,  and  he  is  forbidden  to 
ke  pay  where  no  employment  is  procured ;  in  New  Jersey 
nnici pal i tics  are  also  authorised  to  fix  the  rates  to  be  charged. 
Illinois  the  constitutionality  of  this  legislation  has  been 
ined;^"  the  purpose  of  preventing;  fraud  is  a  sufficient 
usttification  for  the  exercise  of  the  police  power;  the  fixing 
f  rate«  of  eonimii^sions  ean  perhaps  be  upheld  only  if  the 
barges  forbidden  are  plainly  extortionatl^ 

North    Candina,    South    Carolina    and    iteorgia    have    also 
nacted  statutes  exacting  license  fees  from  emigrant  agents 
ho  are  defined  in  tlie  statutes  as  persons  engaged  in  hiring 
iabnrera  in  the  state  to  be  employed  beyond  its  limits.    The 
arlier  act  of  North   Carolina   was  declared  unconstitutional 
n  the  ground  that  as  a  tax  law  it  was  not  uniform  in  opera- 
tion, and  that  nn  a  police  measure  it  w^as  invalid  on  account 
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of  the  unreasonableness  of  the  license  fee,  there  being  no 
regulation  or  supervision  involving  any  expense,  and  the  busi- 
ness not  being  so  harmful  that  it  could  be  prohibited  alto- 
gether.*® The  statutes  of  South  Carolina  and  Oeorgia  and  the 
later  act  of  North  Carolina  were  held  to  be  constitutional.** 
The  validity  of  the  Georgia  act  was  also  contested  on  the 
ground  that  it  was  contrary  to  rights  secured  by  the  federal 
constitution.  The  Supreme  Court  of  the  United  States  held 
that  the  question  whether  the  license  fee  was  prohibitive 
was  not  properly  before  it,  and  considered  the  act  as  a 
measure  of  taxation.  It  held  that  the  act  did  not  restrain  the 
individual  laborer's  liberty  of  movement,  that  the  business 
was  a  proper  subject  of  regulation,  and  that  since  the  busi- 
ness was  confined  to  the  hiring  of  laborers  for  emplo3rment 
outside  of  the  state,  the  regulation  could  be  equally  confined 
without  unlawful  discrimination.  It  also  held  that  labor  con- 
tracts were  not  subjects  of  interstate  traflSc,  therefore  the 
emigrant  agent  was  not  engaged  in  interstate  commerce,  and 
the  tax  not  a  burden  on  such  commerce.^® 

§  329.    Federal  legislation  for  the  protection  of  labor.— The 

power  of  Congress  to  enact  protective  labor  legislation  is 
limited  under  the  constitution  to  measures  incidental  to  the 
exercise  of  admiralty  jurisdiction,  to  the  regulation  of  inter- 
state and  foreign  commerce,  to  the  power  of  territorial  sov- 
ereignty, and  to  the  prohibition  of  slavery. 

In  execution  of  these  powers  Congress  has  enacted  laws 
forbidding  peonage,^  and  the  coolie  trade  -^  laws  regulating  the 
employment  of  aeameu,^  and  laws  excluding  foreign  laborers.^ 
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others,  and  the  reasons  for  itR  discrimiimtion  are  not  open 
to  cbaUenge  in  the  courts/*^* 

llie  legrislation  regarding  seamen,  however,  affects  American 
citiEens  and  is  an  exereise  of  the  ffnK*rul  police  power.  The 
eontraet  of  employment  as  a  sailor  is  subject  to  various  re- 
nt rletioiifl,  partly  for  the  restraint  of  sailors***  partly  for  thr 
rr^trnint  of  the  master  and  others  dealing  with  the  sailor, 
Pro^sions  of  the  latter  character  an* :  preseribing  under 
penalty  the  form  of  agreenients  or  shifjpiug  artich^s  and  their 
exeeiition  before  a  shipping  commij^8ioner ;'  requiring  the 
payment  of  wages  within  two  days  from  discharge,*  and,  if 
in  the  ITnited  States,  in  the  presence  of  a  commissioner,'*  and 
imdiiinting  the  payment  of  advance  wages^  and  the  payment 
of  any  remuneration  for  shipment  to  any  but  an  authorised 
nffleer.**'  While  the  law  does  not  undertake  to  fix  rates  of 
eonjpengation«  or  hours  of  labor,  and  in  general  rather  pre- 
ncribes  what  points  the  shipping  articles  must  provide  for 
than  in  what  manner  they  must  be  settled,  yet  there  is 
undoubtedly  such  an  interference  with  the  liberty  of  coo  tract 
MM  has  been  condemned  by  some  state  courts  a^  uneonEtitu- 
lionaL  As  the  Supreme  Court  of  the  United  States  has 
declared  sailors  to  be  a  dependent  class  not  enjoying  the 
futnesQ  of  civil  status  in  their  relations  to  the  master,^'  the 
ftripirnent  of  the  liberty  of  contract  would  have  no  force  aa 
igmtnHt  the  needs  of  proteetion  as  understood  by  the  legisla- 
ture; but  apart  from  this  consideration,  none  of  the  provi- 
sions mentioned  impairs  the  liberty  of  eon  tract  beyond  the 
legitimate  exen*ise  of  the  police  power  for  the  prevention 
of  fraud  or  oppression.  The  argument  of  equality,  so  strongly 
r»*lt<*f!  upon  by  the  state  courts  in  dealing?  with  the  labor  laws, 
which  cover  only  special  classes  of  labor,  is  hardly  available 
against  congressional  legislation  regarding  seamen,  since 
Coii|rre«s  deals  with  no  other  class  of  laborers* 
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CHAPTER  XIV. 

OOBmiKATIOKS  OF  LAB0BEB8. 

§330.  Combinations  under  the  English  law.^— Combina- 
tions of  workmen  for  an  advance  of  wages,  besides  being 
contrary  to  the  early  statutes  of  laborers  passed  in  the  time 
of  the  reign  of  Edward  III,^  were  forbidden  by  a  series  of  acts 
of  Parliament  in  the  succeeding  centuries,  partly  general  in 
their  character,^  partly  directed  against  special  trades.'*  A 
general  statute  against  laborers'  combinations  was  again 
enacted  in  1800,^  and  expired  by  limitation  in  1824.  In  1824 
an  act  was  passed  declaring  that  workmen  combining  for  an 
advance  in  their  wages,  or  for  shorter  hours,  should  not  be 
liable  to  prosecution  for  conspiracy,  but  making  violence, 
threat  or  intimidation  against  employers  or  other  employees 
or  workmen,  punishable.®  In  1825  this  was  replaced  by  an- 
other act  which  punished  all  violence,  threats,  intimidation, 
molestation  or  obstruction  directed  against  employees,  labor- 
ers, or  employers,  to  force  the  abandonment  of  work,  or  pre- 
vent the  acceptance  of  work  or  employment,  or  to  force  or 
induce  compliance  with  trade  union  rules,  or  any  alteration 
in  the  management  of  a  business,  but  which  allowed  meetings 
and  agreements  for  the  purpose  of  consulting  upon  and  deter- 
mining the  rate  of  wages,  or  hours  of  labor,  both  on  the  part 
of  employees  and  employers^  By  an  act  of  1859  it  was,  in 
acldition,  made  lawful  peaceably  to  porsuade  olhers  to  abMni 
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that  Usey  were  in  restmini  of  trade,  while  the  cither  made 
ptmialiftble  mnj  eot^rcioo  for  tradi^  purport's  by  pcrsciiiftl  tick 
li^ee,  threats,  or  molastHtiun  or  obHtruclioD,  by  personally 
following  about  or  watchtng  another,  or  hiding  but  tookj* 
This  latter  n*'t  was  again  replaced  by  ain>thi*r  of  1875,  whteb 
fllaiinctly  declared  that  a  combination  to  do  an  act  in  further' 
anee  of  a  trade  dispute  should  not  be  punishable »  if  the  actt  if 
eornmitted  by  oije  pers(/n,  \iould  not  be  a  crime,  htit  made 
puniiihable  any  violence  or  intimidation  to  compel  another,  and 
abo  wilful  breaches  of  contract  liable  to  cause  serious  harm 
to  persons  or  property.*'^ 

The  matter  of  combinations  thus  being  constantly  affecteil 
by  statutes^  some  of  them  vejy  general  in  their  terms,  it  waa 
extremely  diffieuU  to  ascertain  what  was  the  common  law 
upon  the  subject,  and  the  opinions  of  judges  and  writers  varied 
eonaaderably,' ^  but  there  was  undoubtedly  at  all  tLmes  a  strong 
current  of  opinion  to  the  effect  that  a  strike  constituted  a 
form  of  ind  if  table  conspiracy  irrespective  of  statute.     This 

^view  in  the  course  of  the  last  century  gradually  gave  way  to  a 
rfkr  u  bi'tweeri  peaceabTe^eombinstionK  and  such  as  wero 

Bt>  ^yy  force,  threats,  intimidation  and  obstruction, 

§  331.  Earlier  American  cases  and  statutes.— Some  very 
early  American  eases  are  reported  in  which  the  legality  of 
lalmrers'  corabinations  was  considered* 
[  In  1806  in  Philadelphia  a  number  of  shoemakers  were  con- 
victed for  combining  to  compel  other  shoemakers  to  quit  work 
to  force  an  increase  In  wages.  The  indictment  charged  threats 
and  other  injuries,  so  that  it  Heems  that  it  was  a  case  of  coer- 
cion, but  the  court  dwelt  principally  upon  the  wrongfulness 
of  strikes  as  an  *'artificHar'  means  of  raising  wages. ^^ 

In  1810  a  conviction  was  obtained  in  a  similar  case  in  New 
York.  The  court  left  the  question  open  whetber  a  simple 
agTeement  not  to  work  except  for  certain  wages  was  a  con- 
ivpiraey.  The  defendants  were  regarded  as  having  acted  in 
ignorance  of  the  law,  and  a  nominal  fine  was  imposed.*® 

In  1815  in  Pittsburg  it  was  held  that  a  conspiracy  to  coerce 
an  employer  to  have  only  a  certain  description  of  persons 
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in  his  employ,  to  prevent  men  from  freely  exercising  their 
trade,  and  to  compel  them  to  become  members  of  a  society 
of  workmen,  and  contribute  towards  it,  was  unlawful.** 

In  1821  in  Philadelphia  (at  Nisi  Prius)  Justice  Gibson  held 
that  a  conspiracy  artificially  to  depress  or  raise  wages  was 
unlawful,  but  that  a  combination  to  resist  a  combination  might 
be  lawful  if  its  purpose  was  merely  to  give  labor  its  due 
value.*  *^ 

In  1823  in  New  York  a  conviction  was  obtained  against 
journeymen  hatters  for  inducing,  by  threatening  to  leave  their 
work,  a  master  hatter  to  discharge  an  employee  who  was  not 
a  member  of  the  society  of  journeymen  hatters,  and  who 
worked  for  ** knocked  down'*  wages.  The  facts  of  the  case 
show  that  this  workman  had  been  subjected  to  a  considerable 
amount  of  molestation.^^ 

In  1827  in  Philadelphia  twenty-four  journeymen  tailors 
were  indicted  for  a  conspiracy  to  increase  their  wages  and 
lessen  the  profits  of  tailors,  by  quitting  work,  assembling  in ' 
the  streets,  obstructing  workmen  who  continued  at  work,  and, 
by  threats,  intimidation  and  violence,  trying  to  induce  them 
to  quit  work.  The  Recorder  charged  that  the  action  consti- 
tuted conspiracy.^  "^ 

The  New  York  Revisers  in  1829  in  codifying  the  law  of 
conspiracy  included  in  their  definition,  conspiracies  '*to  com- 
mit any  act  injurious  to  public  health,  to  public  morals,  or 
to  trade  or  commerce.'*^® 

This  was  held  to  cover  the  action  of  a  club  of  journeymen 
shoemakers   in   estabUshmg  a   by-law   imposing   a   fine   upon 
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a  deep  interest,  and  is  indietable  at  common  law.  Journey- 
men may  singly  refuse  to  work  uuleas  their  wap;es  are  ad* 
vaueed,  but  if  they  do  so  by  preconcert  or  assMciatitui,  it 
becomes  a  conspiraey/'  A  similar  eombinatioii  was  made 
the  subject  of  ao  indictment  in  Massiaehusetts,  am)  a  convic- 
tion was  obtained  in  the  lower  eourt,-"  The  Supreme  Court 
ftaid  that  the  manifest  intent  of  the  association  was  to  induce 
all  engai:*^*!  ^^  tlie  like  work  to  join  it.  that  hik-Ii  a  purpose 
was  lawful  or  unlawful  aceortlinfr  tn  the  purpo.se  for  which 
the  power  of  the  association  was  intended  to  be  used,  and  that 
the  indictment  was  defective  in  failing  to  ehorge  an  unlawful 
purpose,*^  It  was  said  that  the  agreement  of  the  members 
tjf  m  temperance  society  not  to  work  for  any  one  employing  a 
non'memher  ?nigrht  be  laudable. 

In  Sew  Jersey  in  18G7  it  was  held  that  a  statutory  prohibi- 
tion of  conspiraeies  to  injure  trade  did  not  apply  to  a  threat 
on  the  part  of  a  number  of  employees  to  leave  unless  another 
employee  was  dismissed,  but  thai  such  a  eombination  was 
coerelon  or  oppression  punishable  at  common  law  irrespective 
of  statute,^^  In  the  same  year  in  New  York  it  was  stated,  as 
the  result  of  an  examination  of  the  American  authorities,  that 
it  is  lawful  for  any  number  of  journeymen  to  agree  that  they 
will  not  work  below  certain  rates,  but  that  any  association 
or  eombination  for  the  purpose  of  compelling  journeymen 
or  employers  to  conform  to  any  rule,  regulation  or  agrei- 
ment  fixing'  the  rate  of  wages,  to  which  they  are  not  parties, 
by  the  iniposition  of  penalties,  by  agreeing  to  quit  the  service 
of  any  employer  who  employs  a  journeyman  below  certain 
rates  unless  the  journeyman  pays  the  penalty  imposed  by  the 
eombination,  or  by  menaces,  threats  or  intimidation,  violence 
or  other  unlawful  means,  is  a  conspiracy  for  which  the  parties 
entering  into  it  may  be  indicted .^^ 

These  are  the  principal  of  the  earlier  American  decisions 
made  before  the  era  of  strikes  of  enormous  proportions  which 
assumed  national  importancet  and  they  bear  out  the  conclu> 
Bion  in  the  case  last  cited. 

j  332.    Question  of  the  legality  of  a  strike, -« There  is  no 
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American  decision  in  which  a  simple  strike  has  been  punished 
as  a  conspiracy.  The  statement  in  People  v.  Fisher  above 
(liioted  was  a  dictum  not  called  for  by  the  facts  of  the  case. 
The  Supreme  Court  of  Pennsylvania  pointed  out  that  English 
decisions  should  not  be  taken  to  conclude  the  American  law 
in  this  matter:  ** There  are  indeed  a  variety  of  British  prece- 
dents of  indictments  against  journeymen  for  combining  to 
raise  their  wages;  but  it  has  been  thought  souild  policy  in 
England  to  put  this  class  of  the  community  under  restrictions 
so  severe,  by  statutes  that  were  never  extended  to  this  country, 
that  we  ought  to  pause  before  we  adopt  their  law  of  con- 
spiracy, as  respects  artisans,  which  may  be  said  to  have  in 
some  measure  indirectly  received  its  form  from  the  pressure 
of  positive  enactment,  and  which,  therefore,  may  be  entirely 
imfitted  to  the  conditions  and  habits  of  the  same  class  here."*^ 
The  principle  of  the  liberty  of  strikes  has  indeed  become  so 
firmly  established  through  custom  and  public  sentiment  that 
it  is  no  longer  questioned  by  any  American  court. 

In  New  York  it  was  in  1870  confirmed  by  a  statute  which 
declared  that  **the  orderly  and  peaceable  assembling  or  co- 
operation of  persons  employed  in  any  calling,  trade  or  handi- 
, craft,  for  the  purpose  of  obtaining  an  advance  in  the  rate 
of  wages  or  compensation,  or  of  maintaining  such  rate,  is  not 
a  conspiracy.  "2R  Similar  declarations  are  to  be  found  in  the 
statutes  of  other  states.^^ 

§  333.  Intimidation  and  coercion.— The  general  principle 
of  the  legality  of  strikes  does  not  cover  those  forms  which  are 
marked  or  aggravated  by  special  conditions  of  wrongfulness. 
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the  refusal  to  earry  out  a  special  piece  of  work  or  job  whieh 

tas  biN*fi  uDdertaken,  since  the  entering  upon  the  work  implies 
eontract  tn  finish  it.-*     Apart  from  this  eoasidorntion  the 
bandoiiinent  of  a   locomotive   involves   ^reat   public   dani?er 
and  mconvenienci*,  and  amy  be  made  pEniHhable  for  that  r«a- 

Ein,  HH  pointed  out  before.     In  New  York,  following  the  Eng- 
sh  statute  of  1875,  this  principle  is  applied  to  all  breaches 
of  contract,  the  probable  eonsequenee  of  which  is  to  endanger 
■human  life,  or  to  cause  grievous  bodily  injury,  to  to  expose 
Valuable  property  to  destruction  or  serious  injury.^ 
B  The  most  important  cheek  upon  the  right  of  combination  is, 
■lovvever,   to   be  foiuid   in  the  prohibition   of  its  use  for  the 
^urpjse  of  coercion.     The   New  York  Penal  Code  of  188P*' 
added  to  the  objects  of  a  criminal  eonspirauy,  defined  in  the 
^ftevised   Statutes,  the  following':     **To  prevent  another  from 
Bxereising  a  lawful  trade  or  calling,  or  doing  any  other  lawful 
act,  by  force,  threats,  intimidation,  or  by  interfering  or  threat- 
ening to  interfere  with  tools,  implements  or  property  belong- 
ing  to   or  used   by   another,  or   with   the   use  or  employtuent 
■ttiercof,''     The  English  legislation  of  1875  seems  to  have  been 
Bf  influence  in  bringing  about  this  statutory  change, 
I    Coercion    is   generally   directed   against   other   laborers   or 
^pnployces,   with  the  object  of  making  theni  join  the  eom- 
Tjination  and  f[nit  work  in  furtherance  of  its  purposes.     It  is 
luilawfiil  at  couimon  law  to  entice  or  induce  a  servant  to  leave 
emplojTfnent,  and  in  a  number  of  Southern  states^'   this 
made  punif^hable  by  fine.     The  unlawfulness  of  the  act  does 
>t  ilepend  upon  coercion,  but  is  often  said  to  require  malice.*^ 
To  constitute  a  criminal  combination,  however,  eoen?ioii  as 
llstinguished  from  persuasion  is  generally  required,  and  in 
Ii*w  Jersey  persuasiott  to  join  a  combination  was  expressly 
llk^***    Force,  violence,  threat,  menace  and  intimidation 
ire  some  of  the  words  commonly  used  to  express  the  idea  of 
coercion:  so  Pennsylvania  provides^^   that  the  legalisation  of 
eambinattons  shall  not  prevent  the  punishment  of  the  use  of 


^»r^al  CcMie,  R€*<^  673, 
i©Bw.  16S, 

IntL  Conun,  V^  p,  74,  Ala- 


Kentucky.   MiBelssippi,   Norlh   Catq- 
Una,   South   Carulma,  TeiiDc«8«€. 

!>5  R(iwf*n  V.  Harr,  1881,  6  Q,  B-  D. 
,S33;    WAlki*!*    V.    CraniB,    107 

as  Lamn  1HH3,  eh.  28, 
»*■  Act  June  16,  iSdL 
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force,  threats  or  menace  of  harm  to  person  or  property  to 

hinder  any  persona  who  desire  to  labor  for  their  employers 
from  so  doing;  and  the  display  of  force,  foUowini^  about,  and 
the  use  of  opprobriomi  epithets  is  regarded  as  actiouable,^  hi- 
timidation  has  a  somewhat  vague  meaning.  A  *' request"  lo 
stay  away  from  a  shop,  with  an  assuranee  that  compliance 
would  command  the  protection  of  the  employees,  **hiit  m 
no  case  are  you  to  consider  this  as  an  intimidation,"  wa»  h<*ld 
to  be,  under  the  eireumstanees,  a  direct  threat  and  intimidation 
and  punishable  as  such,*"***  Some  statutes  specify  molesta- 
tion,*^ or  persistently  foil  owing, ^^  as  punishable  aet«.  The  well- 
known  custom  of  ** picketing'*  has  been  declared  tinlawfu! 
in  Massac h use tts,^*^  and  so  more  recently  the  threat  of  a 
strike  directed  against  an  employer  to  induce  him  to  dis- 
charge employees  refusing  to  join  the  association  in  whose 
behalf  the  threat  was  made.^*^  The  threat  of  direct  violence 
or  of  plain  forms  of  illegality  is,  therefore,  not  necessary  Ut 
make  a  case  of  intimidation;  the  question  is  whether  social 
pressure  resulting  from  numbers  is  suflUcient  for  that  purpo>s<*. 
If  so  it  would  be  almost  impossible  to  distinguish  between 
coercion  and  organised  persuasion  such  as  comes  from  a  eom- 
bination  of  workingmen.  It  seems  that  in  Massaehusetta 
where  the  question  has  received  the  fullest  discussion,  inert; 
organised  persuasion  is  not  unlawful,^^  but  that  balding  fortJi 
the  prospect  of  a  strike  with  incident  *' trouble,**  will  be  re* 
garded  as  intimidation.'*^  The  New  Jersey  statute  legalisinir 
**  persuasion '  ■  to  join  a  combination  likewise  referred  to  orgjiti- 
ised  persuasion-  The  safer  rule  would  seem  to  be  to  recinir** 
that  to  constitute  intimidation  the  methods  of  coercion  must 
be  such  as  will  suggest,  and  as  are  evidently  intended  to 
suggest,  something  diflferent  from  and  in  addition  to  the  m^f^ 
exercise  of  a  legal  right  or  mere  moral  disapprobation*    Co- 


^«  O'NaO  V.  Behatma,  1S2  P&.  236, 
E8  L,  R,  A,  3S2. 

»«He  Dciolitlle  et  »l  23  Fed.  544* 

ST  tH^loware  Bey.  Code,  1893,  ch, 
IL'7, 

«8  Ci*nn«ctieiit  Qm,  8t,  1S88,  eh, 
09,  Be*'.   151T. 

"» Yeifeliihn  v.  Quntner,  167  Masit. 
9'Z,  44  H.  E,  1077,  35  L,  R,  A.  T2l£, 
1B9€;     see    alto    Beok    v.    Biiilwnj 


Teamst^Ti  Protoctlv©  Union,  Ul 
Mieb.  Am,  42  L,  R  A*  iOT- 

AopiuDt  V.  Woods,  170  Umm,  OS. 
57  N.  E,  IQUi  cootm:  Nfttionl 
Pfotfictive  A»oetiitioti  nf  Btmm 
Fitters  V.  Cummiiig,  170  N*  Y*  S15. 
63  N.  E.  369. 

**  CuttunonwiMihh  n  Htuit,  i 
Mote.  111. 

•2  Pbujl  \\  Wooik.  mtnni. 
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cioij  sueli  as  is  used  in  labor  troubles^  whether  against 
iployers  or  against  other  employ een,  is  vi?ry  commonly  ae- 
^mpaniecl  by  this  sort  nf  illegal  intimidation. 

5  334,    Malicious  iBterference.— Pc*r^*aps  it  is  necessary  to 

difitini^uisU  from  thin  coereion  the  use  .^f  the  power  of  eom- 

bitiEtion  for  the  purpose  of  unlawful  or  lunlicions  interference. 

There  i^  nndoubteUly  a  current  of  opinion  whick  ho  Ida  it  to 

J^  onlawful  to  malieio^iHly  injure  another,  especially  in  the 

Huntult  of  his  livelihood.     The  eaaea  of  malicious  injury  will 

^■parly  all  be  found  to  be  cases  in  which  one  person  interferes 

^trith  the  relation  between  two  other  persons,  without  beinff 

juHtilied    by    the    protection    of   some    legitimate   interest  of 

in  own-     A  full  diseussion  and  review  of  the  law  upon  this 

ibjeet  is  fouud  in  the  ease  of  Allen  v.  Floods  decided  by  the 

|ouse  of  Lords  in  1898,**  which  reveals  a  marked  iUftVreuce 

opinion  upon  the  subject.     It  was  settled  in  that  case  for 

Inland  that  malice  by  itself  does  not  constitute  a  cause  of 

ttion.     Much  of  the  very  sound  objection  to  the  recognition 

malice  as  an  actionable  wrong,  would  disappear  if  the  idea 

interference  were  substituted  for  that  of  malice.     But  the 

&tirt  expressly  left  the  question  open  whether  a  combination 

the  same  character  would   not   be   actionable,  and  in   a 

Iter  case  it  did  hold  actionable  an  interference  in  which  the 

elements  of  combination  and  threat  were  disco verable."**     If 

»ia  recognised  that  a  combination  for  ujijustitiable  interfere 
ce  is  wrongful,  It  is  necessary  to  determine  what  interests 
11  justify  interference,  and  thus  make  it  lawful.  Applied 
Id  labor  disputes  the  question  would  be:  is  a  trade  union 
justified  for  the  purpose  of  strengthening  its  oriranisation  to 
demand  or  insist  upon  the  diseluirjife  or  non-emplt>yment  of 
Don-union  men?  In  Commonwealth  v,  Hunt^*'  such  action  was 
deeminl  justifiable,  provided  the  object  of  the  society  were 
lawful,  and  the  same  view  is  strongly;  and  as  it  seems,  Justly 
asserted  by  a  recent  deeision  of  the  New  York  Court  of 
App^sU,** 

§  SS6.    Ooiiatitutional  power  over  strike.— Approaching  the 


u  L,  B,  1808,  A  r;  p.  l.     See  XI 
HaiTiurtl  Law  Review,  440* 


«5  4   Mete,   UK 

**  National      ProteeHv**     Asaoeia* 

tJOD  uf  Sleani   Fitters  v*  Camming, 

iro  N,  Y.  315,  03  N.  E*  ami,  im2. 
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question  of  constitutional  power,  it  should  be  noted  that  it 
has  received  hardly  any  consideration  on  the  part  of  the 
courts.  Few  mooted  points  of  law  have  been  so  elaborately 
argued  and  discussed  as  the  question  of  the  legality  of  strikes 
and  incidental  questions,  but  the  contention  has  all  been 
upon  the  common  law  or  perhaps  the  interpretation  of  stat- 
utes, and  not  upon  theJimits  of  legislative  power,  which  in  the 
cases  not  arising  under  statutes,  but  at  common  law— and 
they  are  the  great  majority,— was  not  involved.  There  is  a 
general  consensus  of  opinion  that  coercion  is  unlawful,  and 
the  validity  of  those  statutes  which  punish  coercion  in  general 
terms  has  never  been  questioned.  Even  those  who  hold  that 
such  forms  of  pressure  as  picketing  are  not  unlawful,  do  not 
intimate  that  they  regard  picketing  as  one  of  the  constitu- 
tional liberties  of  the  citizen  beyond  legislative  control.  But 
the  strike  divested  of  aggravated  features  has  come  to  be 
regarded  by  many,  rightly  or  wrongly,  as  a  legitimate  and 
indispensable  weapon  in  the  struggle  of  labor  against  capital, 
and  is  now  recognised  as  such  by  courts,  the  legislatures  and 
by  public  sentiment.  The  question  then  suggests  itself  whether 
the  right  thus  secured  should  be  treated  as  part  of  the  con- 
stitutional liberty  of  the  workman.  This  question  does  not 
easily  admit  of  an  affirmative  answer.  The  essence  of  the 
strike  is  not  the  quitting  of  the  employment,  which,  where  the 
employed  is  not  under  contract  to  serve  for  a  fixed  time,  or  to 
complete  a  certain  job,'*^  must  be  his  constitutional  right,  but 
the  agreement  or  combination  to  quit  simultaneously  for  the 
purpose  of  obtaining  an  ulterior  object.    It  is  well  recognised 
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Eatnre  from  the  individual  act,  and  whiHher,  if  so,  it  should 
e  treated  a  a  unlawful,  must  depend  upon  cireumatattcea,  and 
My   be  determined   by   eoDsidi.^nitiuu^  of  policy   within   th« 
eontrol  of  the  legislature. 

The  element  of  coercion  and  oppressiim  in  partieular  may 
depend  entirely  upon  numbers.     The  whole  common  law  of 
conspiracy  ia  based  upon  the  theory  that  the  combination  of 
several  or  many  creates  a  danger  not  necessarily  belonging 
to  the  act  of  one,  so  where  a  conspiraey  to  cheat  is  treated 
as  A  crime.     From  that  point  of  view  alone,  the   right  to 
uit  an  employment  does  not  of  necesHity  imply  that  the  agree* 
cut  of  many  to  quit  siniultaueoiisly  may  not  be  unlawful 
r  may  not  he  made  so  by  the  legislature. 

g  336,    Strike  as  a  source  of  disorder. -- Conceding  that  the 

ight  to  agree  to  quit  work,  and  to  carry  out  that  agreement 

y  coneerted  action   is  not  an  absolute  eotistilutional  right, 

ts  prohibition  might  be  defended  under  the  principles  of  the 

jioliee  power  on  the  ground  that  the  strike,  even  if  intrinsi- 

eally  frec^  from  acts  of  illegality,  yet  has  a  natural  and  almost  f 

inevitable  tendeney  Ui  lead  to  acts  of  coercion  if  not  to  acts 

|of  violence.     So  it  has  been  heUl  that  the  right  to  trade  near 

camp  meeting  ground  may  be  prohibited  merely  because  it 

tends  to  produce   disturbances,^"     To  a   large  proportion  of 

Ffitrilces  may  be  applied  the  words  used  by  the  Supreme  Court 

^of  Massachusetts  in  a  recent  case:     "It  is  well  to  see  what 

the  meaning  of  this  threat  to  strike,  when  taken  in  connee- 

lion  with  the  intimation  that  the  employer  may  *  expect  trouble 

|in  his  business/     It  means  more  than  that  the  strikers  will 

rease  to  work.    That  ia  only  the  preliminary  skirmish.    It 

Ftoeaiis  that  those  who  have  ceased   to  work  will  by  strong, 

persistent,  and  organised   pcrsu anion  and  social  pressure  of 

[eviTV  deBcription  do  all  they  can  to  prevent  the  employer  from 

J  proctiring  workmen  to  take  their  places.     It  means  much  more. 

Ill  ineains  that,  if  these  jM'acoful  measures  fail,  the  employer 

may  reasonably   expect  that  unlawful    physical  injur>'  may 

'l>e  done  to  his  property;  that  attempts  in  all  the  ways  prac* 

it  iced  by  organised  labor  will  be  made  to  injure  him  in  his 

|l)t]aineiui,  even  to  his  ruin,  if  possible;  and  that  by  the  use  of 

^iie  and   opprobrious  epithets  ami    other   annoying  conduct, 


Mjiii 


iv€B*l«h    V,    Hojinw/    132 


^m,  12  N.  E,  79, 
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and  actual  and  threatened  personal  violence,  attempts  will 
be  made  to  intimidate  those  whtr-enter  or  desire  to  enter 
his  employ ;  and  that  whether  or  not  all  this  be  done  by  the 
strikers  or  only  by  their  sympathisers,  or  with  the  open 
sanction  and  approval  of  the  former,  he  will  have  no  help 
from  them  in  his  efforts  to  protect  himself.  However  mild 
the  language  or  suave  the  manner  in  which  the  threat  to 
strike  is  made  under  such  circumstances  as  are  disclosed  in 
this  case,  the  employer  knows  that  he  is  in  danger  of  passing 
through  such  an  ordeal  as  that  above  described,  and  those 
who  make  the  threat  know  that  as  well  as  he  does.  Even  if 
the  intent  of  the  strikers,  so  far  as  respects  their  own  conduct 
and  influence,  be  to  discountenance  all  actual  or  threatened 
injury  to  person  or  property  or  business  except  that  which  is 
the  direct  necessary  result  of  the  interruption  of  the  work, 
and  even  if  their  connection  with  the  injurious  and  violent 
conduct  of  the  turbulent  among  them  or  of  their  sympathisers 
be  not  such  as  to  make  them  liable  criminally,  or  even  answer- 
able civilly  in  damages  to  those  who  suffer,  still,  with  full 
knowledge  of  what  is  to  be  expected,  they  give  the  signal,  and 
in  so  doing  must  be  held  to  avail  themselves  of  the  degree 
of  fear  and  dread  which  the" knowledge  of  such  consequences 
will  cause  in  the  mind  of  those— whether  their  employer  or 
fellow  workmen— against  whom  the  strike  is  directed;  and 
the  measure  of  coercion  and  intimidation  imposed  upon  those 
against  whom  the  strike  is  threatened  or  directed  is  not  fully 
realised  until  all  those  probable  consequences  are  considered. 
Such  is  the  nature  of  the  threM,  and  such  the  degree  of 
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are  equally  in  restraint  of  trade  as  understood  in  our  law; 
that  is  to  say  in  restraint  of  free  competition.  It  would  be  go- 
ing too  far  to  say  that  the  exemption  of  labor  makes  the  anti- 
trust acts  unconstitutional  as  class  legislation;  but  since  the 
validity  of  anti-trust  legislation  is  upheld,  the  most  that  can 
be  said  in  favor  of  strikes  is  that  it  is  within  the  limits  of 
legislative  policy  to  discriminate  in  favor  of  wages;  but  labor 
cannot  claim,  as  a  matter^jif^constitutional  right,  that  it  is 
exempt  from  a  power  of  the  state,  which  extends  to  all  other 
contracts  and  commodities.  The  discrimination  between  em^ 
ployers  and  employees  in  this  respect  was  adverted  to,  but 
an  expression  of  opinion  declined  by  the  Supreme  Court  of 
Pennsylvania,*^^  and  it  has  been  sustained  as  legitimate  classi- 
fication in  Nebraska.*^  2 

»i  Cote    V.    Murphy,    159    Pa.   St.         ^^  Cleland  v.  Anderson,  (Neb.),  92 
420.  N.  W.  306. 
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BE8TBAINT    OF    TBADE,    MANIPX7LATION    OF    PBIOES^    AITO 
TRUSTS  AND  MONOPOLIES. 

§  338.  English  legislation.— The  English  statutes  and  law 
books  mention  three  kinds  of  practices  calculated  to  make 
necessaries  of  life  and  other  commodities  expensive:  fore- 
stalling, regrating,  and  engrossing.  Forestalling  is  the  buy- 
ing of  merchandise  or  dead  victual  coming  in  the  way  of 
market,  dissuading  persons  from  bringing  goods  there,  or 
inducing  them  to  enhance  the  price.  Regrating  is  the  buying 
of  corn  or  dead  victual  and  selling  it  in  the  same  market, 
thus  making  the  purchaser  pay  a  double  profit.  Engrossing 
is  the  buying  wholesale  in  the  domestic  market  and  selling 
again  wholesale.^  The  earliest  provision  against  practices  of 
this  kind  seems  to  be  the  Judicium  pilloriae  of  51  Henrj^  III 
(1266)  **de  forestallariis  <\\\i  ante  lioram  debitam  et  in  villa 
statutam  aliquid  emant  contra  statutum  villae  et  mercati.'^ 
In  the  Statutes  of  the  Realm,  ac'ts  against  regratora,  fore- 
stallers,  and  engrossers,  either  generally  or  in  specified  com- 
modities, are  found  in  27  Ed.  Ill  stat.  1,  in  2  and  3  Ed.  VI 
c.  15,  3  and  4  Ed.  VI  c.  9,  19,  and  21,  and  above  all  a  ver>' 
full  act  in  5  and  6  Ed.  VI,  c.  14,  1552.  These  statutes  were 
repealed  in  1772,^  and  as  the  practices  continued  to  be  held 
punishable  at  common  law,  the  common  law  offenses  wen* 
abolished   in   1844  by   7  and   8  Vict.   ch.   24.     Combinations 
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ily  to  enact  ordinances  against  these  praeticeB,  so  the  first 
vlty  charter  of  Chieajfo  of  IS37,  antl  the  present  City  Act  of 
Illinois, ^  liut  the  t'ity  of  Chicago  has  enacted  no  ordinances 
in  pursiianec  of  tJiis  power.  Where  the  crinuoal  law  has  been 
etidified,  the  defiiiilian  of  conspiracy  inekides  arnoog  tlie  un- 
lawful objects^  acts  iojurioiis  to  the  [mbUc  trade/^ 

There  is  a  marked  contrast  between  this  sparse  and  in  a 
iimuDer  perfiuietory  legislation  until  about  ten  or  fifteen  years 
ngo,  and  the  recent  lef^islative  activity  ajx^n  the  subject  of 
iimnipulation  of  prices.  The  atteuipt  to  raise  and  maintain 
prices  will  naturally  tend  toward  the  form  most  effectual  for 
the  purpose,  which  is  the  creation  of  a  practical  monopoly, 
and  this  will  be  undcrtjiken  as  a  rule  only  by  a  combination 
'►f  p^^"'J*^*  Combinati^ms  ot'  this  kind  have  come  to  he 
known  as  trusts,  in  consecpience  of  the  peculiar  form  of  organ- 
ination  adoptt*d  in  some  of  the  most  conspicuous  cases.  The 
tide  of  lejrishition  again^^t  trusts  covers  the  period  from  1889 
to  1809,  during  winch  thi»re  were  enacted  in  twenty-se%^en 
states  and  territories,  antl  by  the  I'nited  States,  ahoni  seventy 
statutes  for  their  sti|r|jressioii  and  punishment, 

A  few  typical  examples  will  illustrate  the  statutory  defini- 
ttotis  of  trusts:  The  Tllintus  statute  of  1893  d<^fined  a  trust 
as  follows:  A  combination  of  capital,  skill  or  acts  by  two 
i»r  more  persons,  firms,  tHirponttions  or  associations  of  persons, 
0r  of  two  or  more  of  them,  for  either,  any  or  all  of  the 
fidlowing  purposi*s:  1.  To  create  or  carry  out  restrictions 
in  trade.  2.  To  limit  or  reduce  the  production  or  incre^ise 
i%r  reduce  the  price  of  inerchaDdise  or  commodities*  3.  To 
prevent  competition  in  manufacture,  making,  transportation, 
Kftie  or  purchasi'r  of  merchandise,  produce  or  commodities, 
4.  To  fix  at  any  standard  or  figure  whereby  its  price  to 
the  public  shnll  he  in  any  manner  controlled  or  established, 
any  article  or  conunodity  of  merchandise,  produce  or  manu- 
facture intended  for  sab%  use  or  consumption  in  the  state. 
•  •  •  5.  To  make  or  enter  into,  or  execute  or  carry  out  any 
eontraet,  ohliKation  or  agreement  of  any  kind  or  fli*scription  by 
-which  they  shall  bind  or  have  hound  themselves  not  to  sell, 
dispose  of^  or  transfiort  any  article  or  commodity,  or  article 


» Aft.  V,  «or.  I.  No.  51.  *no  pru-        '^  in.    Cr.    CVkK  Bee. 
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of  trade,  use,  merchandise,  comiD^ree  or  consumption  below 
a  common  standard  figure,  or  card  or  list  price,  or  by  which 
they  shall  agree  in  any  manner  to  keep  the  price  of  such 
article,  commodity  or  transportation  at  a  fixed  or  graduated 
figure,  or  by  which  they  shall  in  any  manner  establish  or 
settle  the  price  of  any  article  or  commodity  or  transportation 
between  them  or  themselves  and  others  to  preclude  a  free  and 
imrestricted  competition  among  themselves  or  others  in  the 
sale  or  transportation  of  any  such  article  or  commodity,  or 
by  which  they  shall  agree  to  pool,  combine  or  unite  any  in- 
terest they  may  have  in  connection  with  the  sale  or  trans- 
portation of  any  such  article  or  commodity  that  its  price  might 
in  any  manner  be  aflPected.  All  such  combinations  are  made 
misdemeanors.^  Substantially  the  same  definition  is  to  be 
found  in  the  statutes  of  Louisiana,  Texas,  Kansas  and 
Nebraska. 

The  Michigan  act  is  directed  against  all  contracts,  agree- 
ments, understandings  and  combinations  made,  entered  into, 
or  knowingly  assented  to  •  •  •  the  purpose  or  object  or 
intent  of  which  shall  be  to  limit,  control,  or  in  any  manner 
to  restrict  or  regulate  the  amount  of  production  or  the  quan- 
tity of  any  article  or  commodity  to  be  raised  or  produced  by 
mining,  manufacture,  agriculture  or  any  other  branch  of  busi- 
ness or  labor,  or  to  enhance,  control  or  regulate  the  market 
price  thereof,  or  in  any  manner  to  prevent  or  restrict  free 
competition  in  the  production  or  sale  of  any  article  or  com- 
modity.® 

The  New  York  act  of  May  7,  1897,  declares  unlawful  "every 
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Ibis  state  of  any  lawful  bus* t jess,  trade  nr  oceupation,  b  or 
may  be  restricted  or  pre  vent  t*d," 

S  340*  Analj^is  of  provisions*— An  annJ)  jiis  and  eompartgon 
4if  the  sev^Tiil  ads  ghows  tbi^  following  inn  hi  points: 

In  a  number  of  ststos  the  law  singlrs  out  speelal  branches 
business,  and  in  smiie  eases  is  eonfrned  to  them.  Thus 
bam  a  in  1883,  and  the  United  StJites  in  1S8T,  prohibited 
the  pooling  of  freights  by  competing  railroads;  and  transportji- 
lioii  is  expressly  mentioned  in  Texas  andlTtah:  the  first  anti- 
Inifit  act  of  Kansas  of  1887  was  directed  ai^rainst  grain  dealers; 
combinations  between  insurance  companies  are  speeially  pro- 
vidivl  against  in  Alabama,  Nebraska,  Arkansas*  MibsouH, 
Stnith  Carolina,  South  Dakota  and  Utah  ;^  fees  for  profes- 
Aiottal  services  are  included  in  Kansas  and  Utah ;  rates  of 
interest  in  Kansas  and  South  Dakota ;  in  Maine  the  trni?t  to 
be  illegal  must  relate  to  articles  which  enter  into  general 
iu<«  and  consumption  by  the  people,  and  New  York  likewise 
sjwaks  of  artieles  and  com mo<li ties  of  common  use. 

As  a  rule,  however,  the  laws  apply  to  all  commodities.  In 
a  number  of  states  specific  exceptions  are  made,  the  effect  of 
which  will  have  to  be  considered  separnt*dy. 

The  iaws  forbid  agreements  of  whatever  form,  using  the 
tertus:  pool,  truBt,  agreement,  combination,  understanding, 
arrangement,  and  contract. 

They  forbid  agreements  made  by  parties  of  whatever  char- 
acter, whether  individuals,  firms,  associations  or  corporations, 
i*xerpt  that  Wisconsin  applies  only  to  corporations,  and  tbat 
Indiana  requires  that  the  parties  who  combine  must  control 
the  output  of  the  article  in  question. 

The  a j^r cement  muj^i  be  directed  to  one  or  more  or  all  of 
the  following  objects:  restraint  of  trade;  regulating,  con- 
trolling, enhancing,  or  reducing  prices;  limiting  production  or 
(ixiiig  amount  or  quality  of  artieles;  lessening,  restricting  or 
prf' venting  runipi'tition,  and  (in  Missouri)  engrossmg  or  fore- 
>«laUing  a  commodity. 

Acts  othiT  than  combinations  are  covered  by  the  prohihi- 
tion  f>f  all  attt^mptH  at  monopoly,  to  be  foimd  in  the  acts  of 
file  United  States,  New  York,  and  New  Mexico-  by  the  statutes 
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against  corners  on  the  market  enacted  in  Illinois  and  Tennes- 
see; and  by  a  provision  of  the  statute  of  North  Carolina  for- 
bidding the  selling  at  less  than  cost  to  break  competition. 

Omitting  the  last  mentioned  provision,  all  the  acts  or  prac- 
tices condemned  may  be  brought  under  the  head  of  either 
combinations  in  restraint  of  trade,  or  monopolies. 

§341.  Federal  anti-trtust  legislation.— The  federal  legisla- 
tion against  trusts  rests  upon  the  power  given  to  Congress 
**to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states/'  Of  the  principal  acts  dealing  with  combina- 
tions, that  of  1887,  the  Interstate  Commerce  Act,^®  forbids 
the  pooling  of  freights  by  competing  interstate  railroads,  that 
of  1894  forbids  combinations  by  importers,^  ^  and  that  of 
1890  (the  Sherman  anti-trust  act)*^  declares  to  be  illegal  every 
contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  between  the 
states  or  with  foreign  nations,  and  makes  it  a  misdemeanor 
for  any  person  to  make  such  contract  or  engage  in  such  com- 
bination, or  to  monoi)()lise,  or  to  attempt  to  monopolise,  or  to 
combine  with  any  other  person  to  monopolise,  any  part  of  such 
trade  or  commerce.  As  the  federal  power  of  legislation  is 
confined  to  interstate  and  foreign  commerce,  it  has  become 
necessary  to  determine  what  combinations  belong  to  this 
category.  The  Supreme  Court  has  decided  that  the  attempt 
to  buy  up  the  plants  of  the  four  most  important  independent 
sugar  refineries  in  the  country  is  not  wnthin  the  act  of  189(>. 
since  manufacture  is  not  commerce.  **  Contracts,  combina- 
tions, or  conspiracies  to  control  domestic  enterprise  in  manu- 
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iiirtiin:ii  each  other  nn  c(»ntracU  lo  supply  pipes  to  oihor  states* 

1 1»  within  the  aet,  for  it  'Mireetiy  rt^stniiiiH  not  ah>ne  4ht* 
inaiuifuctnre,  but  the  pnrpliusf%  siile  ntui  exolmiigo  of  tlie  mann- 
factiired  eoinniodity  anionic  the  several  Htatos/**^  iVn  agree* 
lueiit  between   mem  hers  of  a   live  stock  f-xchnnpe  to   ahargo 

►  eertain  eommiftHions  for  sales  of  cattle  eifected  at  eertain  stock 
yards  is  not  vii»lative  of  the  federal  aet,  though   the  cattle 

>eonie  from  other  states  and  are  articles  of  interstate  com* 
rnercis  for  the  trausa*Hion  to  whieh  the  restrictive  a^rei*ment 
relates,  is  a  sale  between  parties  at  the  same  place,  and  the 

*  effect  on  interstate  eoinmer^e  is  only  remote  and  incidental : 
nor  ts  an  agreement  between  yard  traders  not  to  trade  witb 
any  but  members  of  the  exchange  contrary  to  the  Hct.*^  A 
Btrike  of  meti  employed  on  an  interstate  railroad  is  not  iJ3 
rcHtruint  of  lr»de  between  the  stntes,  if  it  is  confined  to  the 
eontraet  of  employment:  but  if,  as  a  means  of  making  the 
strike  more  effective,  the  strikers  seek  to  obstrn«*t  the  move- 
ment  of  trains  from  state  to  state,  they  become  amenable  to 
tlie  jiro  vis  ions  of  the  federal  act**'* 

§  342.  Division  of  control  between  states  and  the  United 
States.— The  ei>ntrol  over  trusts  extending  their  operations 
€*ver  a  nnmber  of  states  is  thns  dividend  }»etween  state  and 
federal  le^rislation  as  follows : 

j\  eombinatioD  farmed  for  the  pur|>osc  of  en^'^aging  in  inter- 
state or  foreign  eomnieree  is  subject  to  the  jjower  of  Congress, 
moil  withtlrawn  from  the  power  of  the  states.  The  state  can 
merely  refuse  to  sticb  combination  its  own  charter  of  incorpo- 
ration, and  may  ileprive  a  ilomestic  corporntion  engaged  in 
interstate  commerce  of  tlie  power  to  consolidate  with  other 
cjorporations  under  its  own  laws.^^ 

A  combination  formed  for  the  purpose  of  engaging  In  the 
business  of  mannfnetnring  m-  insurance  is  subject  to  state 

r,  and  a  state  may  prevent  a  combination  formed  in  another 

lie  from  engaging  in  sueli  business  in  its  territory^*  There 
b   authority    for  saying    that  Congress   cannot   prevent    the 

t*  A'Tdyslon  Pipe  and  Stiiel  Co,  v. 

14  Hopkiai  V.  Tniteil  StMte»,  171 
V,  a  57*J;  Anderson  v.  VnltpA 
Stoto^  m  r.  8.  B(H. 
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formation  ol  such  a  combmation,  though  concerus  belnugbg 
to  different  states  be  parties  to  it,^^  A  state  «^iiiiot  prevent  a 
couimercial  trunt  of  anothi*r  state  from  entering  its  territory 
for  the  purpose  of  interstate  business  ;^^  nor  can  it  prevent 
an  industrial  trust  organised  in  another  state  from  coming 
into  its  territory  for  the  purpose  of  selling  it^  products  to  W 
sent  from  the  state  where  they  are  manulaetured.  Probably 
a  state  cannot  even  prevent  its  own  citizens  from  eombifiiiig 
in  its  owTi  territory  to  restrain  free  competition  in  the  importft- 
tion  of  gouds  from  outside  of  the  state,  although  prohibitions 
to  that  effect  are  found  in  the  antitrust  laws  of  several 
states.^  ^ 

But  all  that  the  state  cannot  do,  Congress  may  do^  and  while 
Congress  cannot  prevent  the  organisation  of  an  indixstrifll 
monopoly,  it  can  probably  forbid  the  sale  of  its  products  to 
other  states,  after  it  has  been  organised.^^  ^ 

There  are  some  passages  in  the  opinion  in  United  States  v. 
E,  C.  Knight  Co,  that  lend  some  support  to  the  con- 
tention that  an  induiitrial  monopoly  is  beyond  the  power  of 
Congress  even  as  to  the  sale  of  its  manufactures,  such  sal<*s 
being  merely  incidental  and  collateral  to  manufacturing  j  Unt 
this  evidently  cannot  be.  The  sale  of  the  manufactured  pro^I- 
uct  from  one  state  to  another  not  being  within  the  control 
of  any  one  state,  must  be  under  federal  control.  The  trans- 
action passed  upon  by  the  court  was  a  sale  of  corporate  stf>ck 
and  not  a  sale  of  sugar,  and  while  an  intent  to  monopoUse 
the  sale  of  sugar  to  other  states  was  charged,  it  came  before 
the  court  merely  as  an  ulterior  purpose^  and  not  a8  the 
subject  matter  of  any  transaction  which  was  directly  involved 
in  the  case, 

g  343.    Restraint  of  trade  at  common  law.— In    order   to 


i>  U.  B.  T.  B.  C.  KnlgU  Co.,  156 

2«»  Cnitclicr  V.  Kemtttdlty,  141  U.  8, 
47. 

*t  ArkunaaA,  MinnesoUi,  Montaa&, 

'3  Kor»  it  neenisi,  can  the  power  of 
CiJri(*re*«  bo  injtilfd  hj  pacing  title 
within  thestatf  of  mamifftcture;  for 
rong^ress  muBt  have  roiisliltitioiml 
aiitluirity  lo  treftt  a  tintiaaction 
according  to  it^   re;d  naturt^p  wfint- 


eve*   fnrms    may    b^   adoptcnl    For 

constitntiotml  purposes  thi»  c^ntMll* 
ing  question  re  whether  tbu  wuh  i* 
for  shipmenl  to  anoth^f  ittiit«v  ^^*^ 
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LoderHtaud  the  modi^rii  anti'triist  lt*gislatiori,  it  is  neeessiiry 
advert  briefly  to  common  law  prineiples*  That  tJie  spirit  of 
V  comiiion  iaw  strougly  favored  free  competition  iii  trade 
well  ei4tablislit?d*  But  this  general  poliey  did  not  preveyt 
*tt€tices  and  institutions  sanctioned  by  authority  which  raji 
ntrary  to  the  principle.  Monopolies  were  tXTmiiod  by  Royal 
*tters  Patent  until  the  cotirls  and  Parliament  dechirt^d  the 
iractiee  to  he  illegal  ;^^  but  monopolies  could  of  course  at  any 
Une  then*aftcr  be  authorised  or  crtrnted  by  Parliament  itself. 
Enmeniorial  custom  sanctioned  also  the  privileges  of  guilds 
nd  regulated  companies  which  were  expre^^sly  saved  by  th<* 
tatiite  of  MoDopolies,  and  with  reference  to  which  it  was 
lid,  that  bye-laws  in  restraint  of  trade  might  lawful Iv  hi* 
nade^  not  to  restrain  or  eramp  trade  generally,  but  only  for 
tit  better  government  and  regulation^  or  for  the  benefit  of 
be  place  and  to  avoitl  pub  He  inconvenience,  or  for  the  im- 
rovement  of  the  eommodity*^^  The  status  of  monopoliea 
anctioned  by  authority  will  be  discussed  in  connection  with 
he  eonstitntional  priueiple  of  equality. 
Restraint  of  trade  resting  upon  private  arrauLfementii  has 
his  in  common '  with  a  privileged  monopoly,  that  it  lessens 
or  suppresses  competition,  and  this  indeed  is  the  chief  mean* 
g  and  essence  of  restraint  of  trad  a,  Praetically  it  always 
kes  the  form  of  an  agreement,  and  the  question  of  legality 
r  illegality  arisen  in  two  different  ways;  cither:  shall  the 
Ifrcement  be  enforced  or  not?  or,  can  the  agreement  be 
eated  as  a  tort  or  crime  or  canse  of  forfeiture?  Illegal  nmy 
ean  both  void  and  wrongful*  or  it  may  mean  simply  nnen* 
ireeable. 

Tbe  itsnal  forms  of  arrangements  tending  toward  restraint 
f  trade  are  as  follows : 

§  344  Afisociatioiis  with  restrictive  bye-laws,— 1.  An  asso- 
iation  of  persons  engaged  in  the  same  trade,  the  bye-laws  of 
rhich  restrict  the  members  in  the  conduct  of  their  business, 
nnding  them  to  charge  certain  prices,  or  not  to  sell  certain 
trticlefi.  Sueh  byedaws  are  void,  and  the  making  of  them 
I  not  within  the  ehartcT*  pov^er  of  a  corporation  organised  to 
rtmtote  the  eouunon  trade  interests  of  its  m embers, ^^ 


tt|l«ev  856,  infra. 
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§  346.  Agreements  not  to  deal  with  persons  acting  contrary 
to  agreement.— 2.  The  formation  or  maintenance  of  associa- 
tions, the  members  of  which  bind  themselves,  or  try  to  induce 
their  customers,  not  to  deal  with  persons  who  refuse  to  abide 
by  their  rules  or  refuse  to  join  them,  or  who  are  not  mem- 
bers. The  chief  question  is  then,  are  they  liable  in  damages 
to  the  person  whose  trade  they  cut  off?  The  leading  ease 
upon  the  subject  is  Mogul  Steamship  Company  v.  McGregor 
Gow  &  Company.20  The  defendants  had  formed  a  combination 
of  steamship  companies  engaged  in  the  China  trade  from 
\vhich  the  plaintiff,  competing  carriers,  were  excluded.  The 
defendants  gave  notice  to  the  China  merchants  that  any  ship- 
ment by  plaintiff's  vessels  would  debar  them  from  the  benefit 
of  certain  rebates  which  they  otherwise  granted  to  shippers 
dealing  exclusively  with  them;  at  the  same  time  they  began 
to  charge  low  and  ruinous  rates  of  shipment  in  order  to  under- 
bid plaintiff  and  drive  it  out  of  trade.  It  was  held  that 
there  was  no  actionable  conspiracy,  and  that  the  acts  charged 
would  not  constitute  a  crime.  The  decision  was  chiefly  based 
upon  the  argument  that  competition  in  trade  is  sufficient 
justification  for  injury  inflicted  upon  anojther,  provided  it 
does  not  descend  to  fraud,  intimidation,  obstruction,  molesta- 
tion, oppression,  or  the  intentional  procurement  of  the  viola- 
tion of  individual  rights,  and  that  it  does  not  make  any  differ- 
(»nce  whether  the  action  is  individual  or  concerted,  since 
combination  in  trade  is  the  only  means  of  equalising  conditions, 
wealth  and  economic  power,  and  to  discountenance  the  com- 
bination of  capital  would  be  to  discriminate  against  the  poor 
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injunctions,  and  the  relief  asked  for  has  been  denied  in  a 
number  of  eases.  In  Illinois  the  court  refused  to  compel 
admission  to  membership  in  a  live  stock  exchange  or  to  enjoin 
the  exchange  from  notifying  its  members  not  to  deal  with 
complainant.27  The  bye-laws  of  the  association  even  if  void 
were  held  not  to  be  actionable,  on  the  authority  of  the  Mogul 
Steamship  Company  case.  In  Matthews  v.  Associated 
Press,28  a  bye-law  of  the  Associated  Press  forbidding  its 
members  to  receive  and  publish  the  dispatches  of  another 
association  was  sustained,  the  court  evidently  inclining 
strongly  against  the  doctrine  of  restraint  of  trade,  and  doubt- 
ing whether  the  collection  and  distribution  of  news  came 
under  the  head  of  trade.  In  Minnesota  the  court  refused  to 
interfere  with  the  agreement  of  an  association  of  retail  lumber 
dealers  to  the  effect  that  they  would  not  deal  with  any  manu- 
facturer or  wholesale  dealer  who  should  sell  directly  to  con- 
sumers at  any  point  where  a  retail  yard  was  carried  on, 
upholding  the  right  of  association  in  strong  terms,^^  but  a 
contrary  view  was  taken  of  similar  agreements  in  Indiana 
and  Texas,^*^  and  an  injunction  against  carrying  such  an  agree- 
ment into  effect  was  granted  in  Georgia.^*  None  of  these 
eases  arose  under  an  anti-trust  statute.  An  agreement  similar 
to  the  one  passed  upon  in  the  Chicago  Live  Stock  Exchange 
case  was  held  not  to  be  illegal  under  the  federal  anti-trust 
act,  since  it  had  no  direct  relation  to  interstate  commerce.^^ 
The  court  also  seems  to  regard  an  association  which  admits 
any  one  willing  to  abide  by  its  terms  to  membership  as  not 
being  in  restraint  of  trade,  but  if  the  object  of  the  bye-laws 
is  to  maintain  prices,  it  can  hardly  be  doubted  that  it  would 
be  covered  by  the  provisions  of  most  anti-trust  statutes. 

§  346.  Exclusive  selling  arrangements— -Rebates.— 3.  Sales 
with  provisions  for  maintaining  prices  or  for  the  exclusive 
handling  of  goods.    Arrangements  of  this  kind  are  especially 


27  American    Live   Stock    Commis-  Patten,   7   Tex.   Civ.   630,   25  8.  W. 
Bion  Co.  V.  Chicago  Live  Stock  Ex-  428. 

change,  143  111.  210,  18  L.  R.  A.  190.  si  Brown  &  Allen  v.  Jacobs  Phar- 

28  136  N.   Y.   333,  32  N.  E.  981.  macy  Co.,  115  Ga.  429,  57  L.  R.  A. 
2»B#hn  Manufacturing  Co.  v.  W.  547. 

O.  Hollis,  54  Minn.  223.  32  Anderson  v.  United  States,  171 

30  Jackson   v.   Stanfield,    137   Ind.  U.  S.  604. 
592,    36    N.   E.    345;    Olive   v.    Van 
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common  between  manufacturers  and  dealers.  Where  a  manu- 
facturer employs  a  selling  agent,  he  may  undoubtedly  stipulate 
that  the  agent  shall  not  sell  below  a  stated  price  or  that 
he  shall  not  handle  goods  of  rival  manufacturers.^*  This  is 
true  even  where  he  employs  many  selling  agents,  for  the 
sales  are  still  his  own,  and  while  competition  between  the 
agents  as  to  prices  is  prevented,  it  must  be  remembered  that 
such  competition  would  be  possible  only  by  violating  the  duty 
of  the  agent  to  carry  out  his  principal's  instructions.  The 
manufacturer  may  also  sell  to  the  dealer  and  either  promise 
that  he  will  not  sell  to  others,  or  stipulate  that  the  dealer  will 
not  handle  rival  goods  or  will  not  sell  below  a  stated  price.  Fre- 
quently this  latter  agreement  is  made  in  this  form  that  the 
dealer,  if  he  lives  up  to  his  agreement,  becomes  entitled  to  a 
rebate  from  the  selling  price.  In  the  absence  of  anti-trust  acts, 
and  in  the  case  of  goods  manufactured  by  secret  processes 
(patent  medicines)  such  arrangements  have  been  held  not  to 
violate  the  common  law  rule  against  restraint  of  trade.'^  In 
Texas  the  arrangement  under  which  the  dealer  purchases  of 
the  manufacturer  is  treated  differently  from  that  under  which 
he  acts  merely  as  an  agent,  and  is  held  to  fall  under  the 
prohibition  of  the  anti-trust  actj^-"*  but  in  New  York  an  agree- 
ment to  grant  a  rebate  for  not  selling  below  the  manufac- 
turer's price  is  held  lawful  notwithstanding  the  statute.** 
On  the  other  hand,  the  refusal  of  a  monopolistic  corporation 
to  sell  to  those  handling  rival  products  has  in  New  York  been 
treated  as  a  conspiracy.^^  ^ 

In  the  case  of  John  D.  Parks  &  Sons  Co.  v.  National  Whole- ' 
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aert^by  they  heuam*?  bound  to  sell  at  the  prices  fixed  by  the 

inafaeturcr,  piirehnRers  violating  siieh  contract  to  lose^'*  the 

^bate  otherwise  granted  them  on  the  selling  priee.     The  plain- 

fs  charged  that  manufiietiirers  who  were  willing  to  sell  to 

kt^iii   on   other   trrnis    were    coerced     into    refusing    to    sell 

them,  through  the  fear  of  losing  the  tratle  of  the  aEsocia- 

>n,  and  the  truth  of  this  charge  wum  adinitttKl.     The  action 

the  association  was,  by  a  divided  court,  held  not  to  be  illegal 

in  restraint  of  tratle. 

I  Part   of  the  plan  was  the  prevention  of  gecret  rebates^  a 

irpciite  which  is  undoubtedly  lawful,  for  both  at  .common  law 

id  under  the  anti*trtist  acts  it  is  perfectly  competent  for  a 

inibi^r  of  parties  to  agree  that  they  will  not  buy  of  a  seller 

he  will  aell  to  them  as  cheaply  as  to  anyone  else,  such 

frtH?ment  aiming  at  equality  of  treatment,  and  having  nothing 

do  wilh  restraint  of  eoinpetitiou.    Another  part  of  the  plan, 

r^Tcr,  was  a  combination  to  prevent  any  dealer- from  sacri- 

ig  tny  part  of  bis  re^'ular  rebate  or  commission  as  a  means 

underaelling  his  competitors.    The  combination,  while  look- 

^g  primarily  to  the  maintenance  of  commissions,  sought  to 

pcompHsh  this  object  by  the  maintenance  of  prices  as  a  neeea- 

Iry  means  thereto;  and  the  prevailhig  opinion  conecdes  that 

it  doeg  away  with  competition  among  dealers  as  to  prices,** 

at  a  stroDg  plea  in  made  in  favor  of  the  right  of  smaller 

ealers  to  protect  themselves  by  arrangements  like  that  before 

be  court  against  the  underselling  by  stronger  competitors, 

ad  the  auti*trust  act  is  ignored."*** 

The  issue  of  rebate  certiiicates  is  forbidden  by  statute  in 


*•  Tb0    pUn    of    tbe    aBsacintioTi 

^oaJn  of  tlio  pti  rehti8i*r!i   a  a  !»i.<11it)g 

aipfloliy  but  in  redlity  tltey  seem  to 

be  purrbiMic^rR  and  tiot  agent >>«,  srtK'e 

tbe  goodi  ftre  billefl  tn  tliem  nt  the 

«llljtg  pritr«,   upiHi    whicli    tU^.v    rt** 

^pive  ji  r(>ibftte  rif  lO  per  cent^ 

H«»Tbe  di»etiUiig  opinion  of  Cul- 

Ki,    J,,    ftfryi:     "I    agree     •     •     • 

Vksl    the   eombiniitioii    bi»tw<*en    the 

jfitilterfli  to   fon*e  tho  mfiiiMfrti' hirers 

|o  fl«ll   to  ciich   of  their  nijmbc?T  lit 

tlie  miLmv  prii't*  (md  nptiii  tb© 

cifl,  iin*l   to  ftcll   to   no  one 

anv    Wtter    hrtii^,    wa»   en- 


tirely legaJ,  and  that  it  wm  witbin 
their  rights  to  aecomplisb  this  result 
by  refilling  to  deaJ  with  or  handle 
the  ^ouda  of  any  manufacturer  who 
Tvould  not  eoraplj  with  their  de- 
mands. If  the  object  of  the  com- 
bination eea&ed  here,  it  would  not 
be  mibjact  to  criticism.  But  the 
fH*henie  adopted  goes  further.  It 
requires  not  only  the  mnrmfacturer 
tu  sell  at  the  same  price  to  each  job- 
l>«?r,  btit  to  eompel  eacb  jobber  to 
sell  to  the  consumer  at  the  sjune 
price,  by  refusings  to  seH  floods  to 
nny  one  who  wmiid  udi  comply  with 


342  COMBINATIONS  OF  CAPITAL.  §347 

Louisiana.-*^  Massachusetts  since  1901  provides**  that  a  per- 
son shall  not  make  it  a  condition  of  the  sale  of  goods  that  the 
purchaser  shall  not  sell  or  deal  in  the  goods  of  any  other  per- 
son, this  provision,  however,  not  to  prohibit  the  appointment 
of  agents  or  sole  agents  for  the  sale  of,  nor  the  making  of 
contracts  for  the  exclusive  sale  of  goods. 

§  347.  Agreements  to  fix  prices,  limit  supplies,  or  divide  busi- 
ness.—4.  Agreements  between  several  distinct  competing  con- 
cerns looking  toward  the  removal  of  competition,  or  of  its 
injurious  effects,  by  fixing  prices,  limiting  supplies,  or  by  distri- 
bution of  business.  Such  agreements  have  come  before  the 
courts  in  a  few  cases  on  proceedings  for  conspiracy,"*'  or  in 
Quo  Warranto,^^  or  usually  in  actions  arising  out  of  the  original 
agreement  or  out  of  contracts  entered  into  in  furtherance  of 
it.  As  early  as  1847  and  1848,  the  Supreme  Court  of  New 
York  held  certain  agreements  between  a  number  of  proprietors 
of  transportation  lines  on  the  state  canals  for  the  regulation 
of  rates  to  be  illegal,  and  refused  to  enforce  agreements  made 
in  connection  therewith.^^  Agreements  in  connection  with 
the  formation  of  combinations  for  the  control  of  the  coal 
supply  in  certain  markets  have  been  held  to  be  illegal  in 
Pennsylvania  and  New  York,**®  a  combination  for  the  control 
of  the  supply  and  sale  of  salt  in  Ohio.^"  In  Massachusetts  a 
contract  for  the  division  of  the  business  in  fish  skins  (used 
for  the  manufacture  of  glue)  was  sustained  on  the  groimd  that 
fish  glue  is  not  a  necessary  of  life,****  but  in  New  York  agree- 
ments looking  toward  the  control  of  the  supply  of  biuestone 

tl  of  I'tivi/lotx^s  have  h^^i^n  declared  utieiiforceable.  sinn   iln 
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[348,  Covenants  by  vendor  of  business.  — 5.  Covoiuints 
^  jnaclt*  by  a  vendor  of  a  biisiijess  not  to  t?uga^t*  in  the 
f%ame  bUfiineaK.  As  tliest^  coveiiftnt^  may  bo  nect'ssary  to 
I  protect  the  pureluiser  against  what  would  Iw  ynfair  eoinpeti- 
I  tk>n.  the  common  law  relaxes  the  general  rule  against  restraint 
of  trade,  aitd  makes  a  distinction  between  total  or  general  and 
partial  rej^raint,  A  partial  res  train  t*  limited  by  place,  time, 
[or  cireTimstanee,  and  based  ui>on  a  vahiable  consideration,  will 
'be  enforced  bj*  the  courts/'**  In  England  the  idea  of  reaisou- 
able  restraint  has  been  ^iven  a  liberal  interjiretation  in  the 
caj*p  of  Xordt^nff^ldt  v,  Maxim-Nordenfeldt  Co,,^*  where,  upon 

Pa  covenant  made  by  a  pa  ton  let*  and  manufacturer  of  guns  and 
ammunition  of  war  in  transferrinfj  his  patent  to  a  company, 
whereby  he  bound  himself  not  to  en^af^o  in  that  business 
^for  a  tenn  of  twenty-five  yt-ars,  it  was  held  that  owing  to  the 
^Bnattire  of  the  business,  and  th**  limiteil  number  of  customers 
Hto  whom  sales  mi^ht  be  made  (confined  mainly  to  govern- 
Viiients)^  the  restraint  imposed  wais  not  larger  than  was  neces- 
f  aary  for  tlie  prt>tection  of  the  coveuantee,  and  not  injurious 
to  the  public  interi'st.     The  sanie,  au<l  even  a  more  liberal 

I  view,  was  taken  in  New  York,  in  Diamond  Match  Company 
V*  Roeber,^2  ^yhere  the  court  sustained  a  covenant  of  a  match 
inauufacturer  upon  selling  his  husiness  not  to  engage  in  the 
i»ame  business  at  any  time  within  99  years  anywhere  within 
the  United  States,  with  the  eKception  of  the  states  of  Nevada 
and  Moritiina,    The  court  intimato<l  that  the  doctrine  of  the 
common  law  had  been  weakened  and  modifiod,  but  chose  to 
pliice  its  ilecision  upon  the  gnnind  that  the  restraint  was  par- 
H  tial,  refusing  to  reganl  the  exception  of  tw^o  remote  states  as 
"  iiiorely  colorable.     This  position  cannot  be  accepted  as  satis> 
factory,  and  the  case  must  be  taken  as  an  abandonment  or  at 
least  n  strong  modification  of  the  common  law  doctrine.    The 
_  latter  is  strongly  upheld  in  Illinois,  where  a  covenant  by  a 
B  vendi^r  not  to  engage   in  the  same  business  for  a  terra  of 
twenty-five  years  was  held  unenforceable  even  as  to  the  state 
of  niinoist— a  position  In  its  w*ay  perhaps  as  extreme  as  that 
of  the  New  York  court.' 


Co.,   164   N.  Y.  401,  58  N.   K  ^25; 
f  Colteo    V.    Berlin    $t,    J<vnes    Knvo!f>iH^ 

[<*o.,  lee  N.  v.  'j»2»  m  n.  k  m36, 

151,  ITIL 


r-i  1894  App.  Cmii.  555. 

r^  urn  N.  V,  473, 

»  Union   Stmw board   Co.    v.   Bon- 

fii'M,  im  in.  420,  61  N.  E.  loas. 


344  COMBINATIONS  OF  CAPITAL.  §  349 

It  should  be  noted  that  in  the  Boeber  case  the  purchaser 
was  already  engaged  in  the  match  business;  the  very  object 
of  the  whole  transaction  was  therefore  removal  of  competition. 
But  this  in  New  York  is  no  objection.  **We  suppose  a  party 
may  legally  purchase  the  trade  or  business  of  another  for  the 
very  purpose  of  preventing  competition,  and  the  validity  of 
the  contract,  if  supported  by  a  consideration,  will  depend 
upon  its  reasonableness  as  between  the  parties.  "^  j^  man 
may  even  be  paid  to  go  out  of  business,  though  he  has  no 
stock  or  good  will  to  deliver.^  New  York  apparently  regards 
the  common  law  as  prohibiting  only  combinations  between 
distinct  concerns  for  enhancing  of  prices,  limiting  of  pro- 
duction, or  pooling  of  profits.^ 

§  349.  Consolidation  of  different  concerns.— 6.  The  consoli- 
dation of  several  concerns  into  one  differs  from  the  buying  out 
of  competitors  in  the  fact  that  the  former  does  not  involve 
a  covenant  not  to  engage  in  the  same  business.  In  both  cases 
competition  is  met,  not  by  agreements  regarding  the  man- 
agement of  distinct  concerns,  but  by  removing  the  source  of 
rivalry  and  competition.  Disregarding  in  the  case  of  buy- 
ing out  a  competitor  the  possible  covenant  not  to  engage  in 
the  same  business,  the  two  cases  constitute  transactions  which 
in  the  absence  of  complicating  circumstances  are  undoubtedly 
valid  at  common  law:  namely,  the  sale  of  a  business,  or  the 
formation  of  a  partnership. 

A  complication  arises  wher<»  either  of  the  competing  parties 
is   a   corporation.     A   cor])oration   would   not   ordinarily  be 
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lubtKioti  il,  \u  288  and  289.  lu  New  Jersey  aud  DekwBre 
there  is  affirmative  authority  to  buy  the  stock  of  lyXhvr  nor- 
poratioDS,  aiid  it  has  lieen  held  that  oue  carport  tion  may  buy 
the  eon  trolling  interest  m  the  stock  uf  the  iiiajarity  of  its 
rivals.^  But  it  has  been  held  in  Illinois  that  a  corporatiou 
whieh  h  engaged  in  the  business  of  niauufae taring  and  sup* 
|>Byiiig  gas  eannot  make  it  one  of  Its  charter  ohjeeta  to  buy 
the  stock  of  other  gas  corporations,"  and  the  same  restriction 
waK  «?tifor(H*d  with  rt^ference  to  it  inaiiufacturiug  corporation 
under  the  laws  of  New  York/  This  form  of  conEoHdated 
control  13  therefore  not  open  in  all  the  states. 

g  360.  Trusts*"  A  greater  difficulty  was  encountered  in  that 
fttfin  of  organ isat ion  whieh  bas  given  the  name  of  trusts  to 
monopolistic  combinations.  When  these  combinations  first 
assumed  the  gigantic  proportions  whieh  attracted  public  no- 
tice, the  uniting  eonperns,  which  naturally  were,  as  a  rule, 
eorporations,  tried  to  preserve  their  distinct  legal  existence, 
and  merely  placed  their  shares  in  trust  with  a  managing  board 
which  was  to  control  the  business  nf  all  jfjintlv-  It  was  held 
that  the  aetion  of  the  eonstituent  eorpi>rations  was  illegal  and 
ultra  vires,  because  corporations  cannot  form  partnerships,** 
iir  otherwi^se  surrender  the  control  of  the  management  %f  their 
irs,  '*It  is  quite  clear  that  the  eifeet  of  the  defentlant*s 
ion  W41S  to  divest  itself  of  the  essential  and  vital  elements 
yf  the  franchise  by  placing  them  in  trust;  to  accept  from 
state  the  gift  of  corporate  life  only  to  disregard  the 
idition  upon  which  it  was  given;  to  receive  it^  powers 
and  privileges  merely  to  put  tbem  in  pawn ;  and  to  give  away 
to  an  irresponsible  board  its  entire  independence  and  self* 
control/***  In  the  case  just  cited  the  Sugar  Trust,  aud  in 
Ohio  the  Standard  Oil  Trust,  was  consequently  declared  il- 
legal upon  quo  warranto  proeeedingsJ*' 

$351.  Consolidation  of  corporations.  — In  consequence  of 
lhe«e  decisions  the  trust  furm  of  joint  management  has  been 


A  TresiUiiL    Potteiiess    C&.    v,    Oli- 
N.  J.  Eq.  50T,  4«  I*  B.  A* 

•  Feoplu  r%   ml,    Peabodjr  v,  Ctii* 
^1  Gail  TruAt  Cin,  1H0  ML  2m. 
'  Va     Im     Vt^rgDc     Ri*frigt*rsiliiig 
rM^Mrltitiii  V.tK  V.  Oormaii  Bavingw  lu* 
ivutatifvfi,  ITS  U.  8.  40. 


sWhUtenton  MiUii  v.  Uptoo,  10 
(.raj  582. 

w  FeopJo  V*  North  Rivfif  Bngar  Bo- 
flriiriif  Co.,  121    N*  Y.  i582. 

10  Suite  ex  fd.  WAtwin  v.  Stand' 
Mn!  on  Co.,  4S>  Ok  8t.  1S7,  15  I- 
R.  A.  145. 
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gradually  abandoned^  and  the  r*.*gular  wiiy  of  orgsjimn^  a 
iruEi  (for  the  oame  has  beeomu  fixt'd  and  familiar  in  popuUr 
language)  is  to  furiii  a  new  ciorporittiuu,  have  it  buy  ih^ 
plants  of  the  eoncenis  sought  to  be  uu!tt*d,  and  to  pay  f^>r 
them  in  stack  or  bond^  of  the  new  tMirpuratiou  tu  Ym  kwuai 
to  the  shareholders  of  the  eont^erus  bought  out.  This  is  prac- 
tically  a  consolidation  of  eorporationsi  and  n^juiress  .sulutciry 
authority,  but  the  authority  to  consolidate  is  often  given  I** 
corporations  engaged  in  the  same  general  line  of  luisiness.** 
Where  there  is  no  power  to  consolidate,  or  a  dan  lit  with  regard 
to  it,  the  difficulty  has  been  sought  to  be  avoided  by  thi* 
forniation  of  a  corporation  the  object  of  which  is  to  acquirv 
a  controlling  interest  in  the  stock  of  the  (corporations  which 
Jire  to  be  Bubjeeted  to  harnionious  nuinagement.  As  a  matter 
<»f  form  the  individuality  anil  «epnrat<*  management  of  each 
constituent  corporation  is  preserved,  and  the  objection  i«* 
the  trust  form  is  thus  aviJiHed.  The  slatus  of  the  seeuritv 
liolding  corporation  is  certainly  not  better  than  that  of  the 
amalgamated  corporation  organised  imder  a  power  ta  eousoli* 
date,  and  if  the  latter  he  held  illegal  as  an  iiiMrument  of 
monopoly,  so  is  the  former, 

g  352.  Monopolistic  corporation.  — If  an  nrganiiiatjoi]  resfuU* 
iiig  fnmi  the  union  of  formi'riy  competing  cfmeernH  is  illegstl 
notwithstanding  a  general  pow*er  to  consolidate,  it  must  he 
because  it  pursues  an  illegal  object,  and  the  illegal  objri*t 
must  be  the  monopolising  of  some  branch  of  business,  A 
monojioly,  ui  othtT  wt^rds,  is  not  saved  froni  illegality  hy 
assuming  corporate  form,  **The  defcmlant  contends  that  thi* 
r'hange  in  organisation  from  an  miiQcorpi^ratinl  associutiou 
to  a  rorporatinfi,  and  the  change  in  the  mode  of  hohliug  Lin* 


II  liidtiBtnziJ  Report  Commissiou 
J I  2Sdf  2i7.  Can  an  aurhorie^itinu 
\ti  vnv\m\hlt%te  or  to  organ! Be  a  bo- 
I'ljrity  bolfhng  corporation^  given  by 
u  »tau_*,  wvaH,  if  fiou^bt  to  be  applietl 
111  int^rfttiitc  or  foreign  eommoreo^ 
j« gainst  thp  fedemi  prohibition  of 
cum  hi  nations  in  reatraint,  of  mich 
fo«nner«*c*T  Fn  Uuited  Stati*s  v. 
Northcffn  fieenrilica  Oo„  ILN)  Ved, 
721,  an  nrrwnjfetnent  B**rviti(f  thr 
purpoflr  of  <*oaM»lliTfition  w«^  h*^lil 
ijlt'jjal    though    jntlhnriwtHi    by    «ltt!e 


hiiv;  but  (UtTO  tlie  pur|t(>»e  of 
rn^t  mining  competition  ytjm  rf- 
^ardeil  as  plftin*  The  tnlnm.]  nnti 
rnisl  act  cnnnot  ho  h^l»J  to  forbid 
v\f?rj  runflolidatioo  or  fortnation  of 
pnrliter^litpf  under  nf^te  lafrv^  W 
I  ween  fireviouslv  distinrt  add  eism- 
pt^ting  nocicernii^  simply  beeatiM* 
iht'se  eoncerns  ure  t?ngR|fcd  In  in- 
tiirAlrtte  or  formfpn  (*t»min*>fr«.  Hi^' 
quotation  Im*Iow^  f  ^54,  from  lSf^> 
kin*  V.  Pnit**d  f^ttitf^n,  Ml  V.  R  S?«, 
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ifitillcpy  propepties  of  the  various  eorporations  formerly  he* 
iigmg  to  Ihi*  tnist,  hy  surn*nf1i*riDg^  the  stock  of  the  corpora- 
ons,  by  m^ans  of  which  the  control  of  these  properties  wsis 
ormrrly  iiiaiDtaiuetl,  and  having  the  propertieg  theinselvesi 
transferred  and  eonveyed  directly  to  the  defentlaut  eorpora- 
lion,  have  pureed  the  combination  o£  its  illegality.  •  •  • 
'hat  corporation  succeeds  to  the  trust,  and  its  operations  are 
;o  be  carried  on  in  the  ^aine  way,  for  the  same  purpose, 
lid  by  the  same  agencies  as  before,  The  trust  then  fieiug 
pugnaut  to  public  policy  and  illegal,  it  is  impoasible  to 
<»  why  the  name  is  not  true  of  the  corporation  whieh  suc- 
eds  to  it  and  takes  its  place.  The  control  exercised  over 
\e  distillery  business  of  the  coim try— over  produetiou  and 
rices— and  the  virtual  monopoly  formerly  held  by  the  trust, 
art*  in  no  degree  changed  or  relaxed,  but  the  methods  and 
ptiri>oses  of  the  trust  are  perpetuated  and  carried  out  with 
he  same  persistence  and  vigor  as  before  the  organisation 
I  the  corporation.  There  is  no  magic  in  a  corporate  organ isa* 
iofi  which  cau  purge  the  trust  scheme  of  its  illegaUty,  and 
t  remains  as  essentially  opposed  to  the  principles  of  sound 
ublie  policy  as  when  the  trust  was  in  existence/''* 

§363.  When  is  the  point  of  monopolj  reached?— The  de- 
ision  in  the  Whisky  Trust  ca.se  was  rendered  und^^r  the  anti- 
mat  laws  of  the  state,  but  in  Illinois  and  many  other  juris* 
irtions  it  is  assumed  that  a  monopoly  is  illegal  as  a  matter 
f  common  law.*''  Yet  it  is  probably  also  true  that  the 
m*istiou  of  monopoly  has  always  been  treated  as  incidental 
t*  and  inseparable  from  agreements  in  restraint  of  trade. 
m  agrecDicnt  is  invalid  as  in  restraint  of  trade  as  soon  as 

tends  to  hamper  the  liberty  of  action  of  two  competing 
oncerns,  although  the  two  together  may  be  far  from  monop- 
lilting  the  market;  lint  iu  the  case  of  buying  out  or  eonsolida* 
i<in  th<*  mere  removal  of  a  pai^icular  competitor  is  not  suffi- 
M^nt;  there  nnist  be  the  creation  of  a  practical  monopoly, 
ITliea  is  that  pnint  reached  '     The  Diamond  Match  Company 

)i  Distil  ting    atiJ    Cuttle    FctHlitig  mefnlMsr>*    t>f    Ih©    f*!>rpQratJon ;    Peo- 

I,  w.  FwifiH  15*1  IU.  44H,  49n.    So  pie  n  Dukf?,  44  N,  Y.  Bitppl  336, 

New   York   tilt*  Eictjoti   nf  n   irui*  *'•  ttrtr^lin^f    v.    AmciHcan    Oluco»e 

liiitk*    iNifjiortition    (tW    Ameri-  Co.*    1H2    HI    551,   55    X,    E,    577; 

ol)euu*n    i'fitwpiuiy)     hun    I.H3fn  BUkop  f.  Aoierii^ftn  ppeaK*rrer«*  ro.^ 

n  ci»n«jtir:if\v  lK«tiT*s<*ii  Ihc^  157  IIL  SS4. 
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is  a  very  conspicuous  case  of  a  practical  monoi)oly;  yet  a 
purchase  made  to  perfect  its  organisation  was  upheld  in  New 
York.*^  It  is  true  that  in  the  New  York  case  the  point  was 
not  made  that  the  purchase  was  in  aid  of  a  monopoly,  restraint 
of  trade  merely  being  relied  upon,  but  the  court  also  took 
occasion  to  say  ''The  business  is  open  to  all  others,  and  there 
id  little  danger  that  the  public  will  suffer  harm  from  lack 
of  persons  to  engage  in  a  profitable  industry.  Such  contracts 
do  not  create  monopolies.'*  If  the  point  of  monopoly  is  not 
reached  as  long  as  there  is  a  possibility  of  starting  rival  en- 
terprises, most  of  the  recent  consolidations  known  as  trusts 
are  legal. 

Again  it  must  be  asked:  is  a  consolidation  saved  from  the 
charge  of  monopoly  by  the  fact  that  it  does  not  embrace  all 
rival  concerns?  Not  apparently  in  Illinois,  and  the  Court  of 
Appeals  of  New  York  has  spoken  of  arrangements  covering 
90  per  cent  or  95  per  cent  of  the  business  as  practical  monopo- 
lies.^^ But  the  federal  courts  have  held  the  Whisky  Trust 
not  to  be  a  monopoly,  because  it  embraced  only  three-fourths 
of  the  product  in  the  United  States,  and  because  the  vendors 
of  distilleries  were  not  under  obligation  not  to  build  others,** 
and  in  Rhode  Island  it  was  not  held  to  be  a  monopoly  for 
three  out  of  four  manufacturing  concerns  in  New  England  to 
consolidate  with  a  new  corporation  since  the  fourth  concern 
was  left  free  to  compete.*"^ 

If  we  then  reach  the  result  that  a  monopolistic  combination 
is  illegal  at  common  law,  whatever  form  it  may  assume,  it  is 
yet  impossible  to  say  when  the  point  of  practical  monopoly 
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Af^umlug  that  the  point  of  praGticat  mouopoly  is  n«Hchi*il 
wbeo  a  buuiness  **by  reason  of  ownership  or  control  of  lands 
irrnwing  timber  or  other  vegetablo  prodxiets,  or  eontaining 
eoal^  oil,  iron,  or  other  minerals  or  metaJs  used  iu  the  manii- 
fnt.'t.i]ri-  of  Rueh  articles,  or  by  reason  of  ownersliip  or  control 
cif  the  instrumentalities  of  jimnnfaeture,  produetion  or  sale 
Fhall  liavf  Ihe  |)t>wer  l.o  eontrol  t>r  ntfeet,  in  \vhf»le  or  in  part, 
the  prices  of  said  articles  throughout  the  United  States,  so 
lis  to  prevent,  forestall,  stiflt*,  destroy,  or  hinder  competition 
therein,*'  can  such  a  business  reasonably  be  declared  to  be 
illeiralf  There  may  he  only  one  mine  containing  a  certain 
mineral  (so  e.  g.  turquoise)  in  the  United  States:  can  it  be 
illegal  to  uwn^  or  to  attempt  to  acquire,  that  mine?  Certainly 
not;  and  how  if  there  are  two  or  three  mines?  The  anti- 
trust  bill  in  trod  need  (but  not  passed)  in  the  57  th  Congress, 
from  whieb  the  above  words  are  quoted,  adds  that  the  business, 
to  be  illej^al,  must  be  **so  conducted  in  whole  or  in  part  so 
aK  to  prevent,  forestall,  stifle,  de.stroy  or  hinder  such  compe- 
tition/' and  this  seems  to  contemplate  some  ille£,^al  praetiee 
ht^sides  the  taking  advantage  of  the  control  of  more  or  less 
rxekidve  natural  or  economic  resources;  but  if  so,  it  would 
have  seemed  unnecessary  to  make  an  express  eseeption,  as  the 
bill  does,  in  favor  of  a  business  founded  on  a  seeret  process. 
In  fart,  after  a  bnsines,s  has  ohtnineil  a  monopoly,  it  seems 
f%uperfluouii  to  require  that  it  shall  not  be  so  conducted  as 
binder  competition,  for  competition  will  be  hindered  with' 
€>ut  any  particular  machinations  on  its  part.  The  prohibition 
fif  the  law  should  be  dlreeted  against  combinations  preceding 
the  monopoly  and  havinj^  for  their  object  its  formation.  And 
if  the  term  monopoly  covers  the  control  of  resources  enabling 
n  eonceru  to  exercise  a  sensible  effect  upon  the  supply  or  the 
priee  of  an  article  throuifhout  the  United  States,  it  is  clear 
I  hat  hardly  any  consolidation  of  i^reat  corporations  can  be  law- 
fuL  and  that  there  is  a  repugnancy  between  the  laws  allowing 
mcb  consolidation,  and  the  prohibition  of  monopolies. 

1354.    Interpretation  of  anti-trust  acts.  — Having  examined 
ie  dortrini\s  of  thr  eomnion  law  rri^'arding  restraint  of  trade 
and  monopoly,  we  should  ask  whether  they  havi*  been  sub- 
JKtiintjally  allenHl  or  whether  thdr  uneertainties  have  been 
(removed  by  the  ntatiitory  le*fislali<in  of  ri*ei*nt  yrnrs. 

If  it  <*ouli!  }iv  uriced  successfully  that  the  common  law  con- 
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demns  only  those  combinations  which  relate  to  articles  of 
prime  necessity,  the  anti-trust  acts  would  constitute  an  ex- 
tension of  the  doctrine  in  that  respect,  for  in  many  states 
they  undoubtedly  cover  all  commodities.  Thus  they  have 
been  enforced  in  Texas  with  regard  to  combinations  limitin§r 
the  sale  of  intoxicating  liquor.^®  But  in  most  states  the  courts 
would  not  recognise  in  this  respect  any  difference  between 
statute  and  common  law,  since  they  regard  the  common  law 
doctrine  as  extending  to  convenient  and  useful  articles,  barring 
at  most  luxuries.2o 

It  has  been  held  by  the  Supreme  Court  of  the  United  States 
I  that  the  federal  anti-trust  act  forbids  any  agreement  in  re- 
straint of  trade,  no  matter  whether  the  purpose  be  to  prevent 
merely  ruinous  competition  or  to  oppress  the  public.*^  The 
dissenting  judges  were  of  the  opinion  that  the  federal  act 
should  be  interpreted  as  applying  only  to  agreements  in  un- 
reasonable restraint  of  trade.  But  it  would  be  very  difiScult 
to  prove  that  the  common  law  made  any  such  distinction  as 
to  arrangements  regarding  prices;  the  only  forms  of  restraint 
of  trade  which  were  recognised  as  reasonable  were  the  vendor's 
covenant  not  to  engage  in  the  same  business,  limited  as  to 
time  and  place,-^  and  the  bye-laws  of  regulated  companies. 
So  it  was  held  in  New  York  in  a  case  decided  on  common  law 
principles  that  the  monopolistic  agreement  remained  illegal 
though  it  be  conceded  that  one  of  its  purposes  was  to  enable 
the  parties  to  obtain  reasonable  prices,  since  it  gaije  them 
the  power  to  fix  arbitrary  and  unreasonable  prices.  **The 
scope  of  the  contract,  and  not  the  possible  self-restraint  of 
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tutMt  receive  a  reasonable  e  oust  ruction  and  that  it  was  mani- 
feiftiy  not  intended  to  touch  business  assoeintions  of  the  usual 

{ail.  The  Uuited  Htaten  Supreme  Court  approves  the  same 
neral  principle  *  *  The  Act  of  CongresH  mui^t  have  a  reason- 
It*  eoiiHtrui*lJoiJ,  or  else  there  would  be  scarcely  an  a^ree- 
ml  or  contract  among  business  men  that  could  not  be  said 
have,  directly  or  remotely,  some  hearing  upon  interstate 
eonujierce,  and  pos^sibly  restrain  it/***  A  distincti^ni  between 
^MrtnerBhips  and  combinations  has  been  recognised  repeatedly. 
B»  in  Stanton  v.  Allen  i^*  '*No  one  can  be  deceived  by  any 
supposed  analntiy  between  the  principle  of  uniformity  of  prices 
long  the  memberH  of  an  ordinary  business  firm,  and  the 
ime  thing  in  a  confederation  formed  for  no  other  purpose  or 
le  thnn  to  bring  it  about/'  But  it  will  not  nave  the  illegal 
Hubination  that  it  assumes  the  form  of  articles  of  eo*partner- 
jp,  if  the  combining  concerns  retain  in  reality  their  fopmer 
tjHtinctness  and  individuality.^*^ 

The  antt-tru8t  acts  being  primarily  directed  againat  com* 

binations  of  concern-s  being  anil  remaining  otherwise  distinct 

id  se^Mirate.  they  eannot  he  held  to  have  repealed  by  implica- 

the  statutes  allowing  the  consolidation  of  corporations 

in  the  same  general  line  of  business,  which  will  in 

lEftHy  cases  be  competing  eorijorations.    But  the  spirit  of  the 

|W  is  violated  w^here  the  consolidation  is  formed   for  the 

^o«e  of  creating  a  monopoly,  since  monopolising  a  branch 

inihi«try  is  an  illegal  object  at  common  law,  and  no  cor- 

»ration   may  be  formed   for  an  illegal  object.       Therefore 

lere  a  busineai  according  to  its    nature    tends    toward    a 

iTif»nopoly.  a  consolidation  of  competing  concerns  may  be  ab- 

^lutely   forbidden,  so  in   the  case  of  competing  railroads,^" 

Kid  KUch  consolidation  may  be  held  illegal  at  common  law. 

The  great  diffieulty  in  the  eane  of  eonsoHdation  of  industrial 

>rpfjmtions   is  to  determine  when   it  becomes  monopolistic, 

id  unites  we  confine  the  term  monopoly  to  a  combination 

Ihich  Huppres<sr*s  or  iibsurbs  all  rivals  and  perhaps  even  shuts 

It  opportunities  for  forming  new  rival  concerns,  the  differ- 

Htn*  l>i*tween  legality  and  illegality  will  be  one  of  degree,  i.  e. 


»« Hopkins   t.   I^nitwl  i^mtes,    171      *i*^7;    ("raft    v.    MtConoughy,   79    lit 
R  57«.  .146. 

^5  I>ffilo  (K,  Y.)  4S4.  3^  MinneBota  kgiabtion,  f^m  Pcnr- 

iFrifbatik     n    hmry,     in     Wis.     m\\   r.   Great    Northern    R.   Co.,    161 

U,  8.  Mn. 
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every  consolidation  of  exceptional  magnitude,  especially  one 
reaching  out  toward  different  parts  of  the  couiitry,  will  fall 
under  the  ban  of  the  anti-trust  laws.  In  this  respect,  too, 
the  anti-trust  legislation  adheres  to  the  common  law,  and,  it 
is  true,  does  nothing  to  make  it  more  definite. 

§355.    Constitutionality    of    anti-tnist    legislation.^^— The 

status  of  restraint  of  trade  at  common  law  has  an  important 
bearing  upon  the  question  of  the  constitutionality  of  the  anti- 
trust statutes.  For  if  contracts  in  restraint  of  trade  are  gen- 
erally regarded  as  void  and  unenforceable,  it  may  be  argued 
that  the  rif?ht  to  make  them  cannot  be  included  in  the  liberty 
guaranteed  by  the  bills  of  rights.  As  a  matter  of  fact,  the 
Avalidity  of  these  statutes  has  generally  been  accepted  without 
Viuestion.20  It  is,  however,  necessary  to  consider  a  few  points, 
which  may  seem  to  present  constitutional  questions. 

It  can  hardly  be  denied  that  the  anti-trust  acts  create 
offenses  out  of  acts,  which  in  themselves  and  directly  are  not 
necessarily  harmful  and  may  even  be  beneficial,  merely 
because  they  involve  a  tendency  to  develop  ultimately  oppres- 
sion of  the  public,  if  they  are  allowed  to  go  unchecked.  This 
aspect  has  caused  the  constitutionality  of  the  federal  act  to 
be  drawn  in  question  on  the  ground  that  it  deprives  of  liberty 
and  property  without  due  process  of  law.  It  was  urged  in 
United  States  v.  Joint-Traffic  Association,^^  that  it  was  not 
within  the  power  of  Congress  to  prohibit  all  contracts  in  re- 
straint of  trade,  since  not  all  such  contracts  are  prejudicial 
to  the  security  or  welfare  of  society.  The  court,  however,  took 
the  view  that  restraint  of  trade  is  necessarily  injurious  to 


I  f  356 


CONBTITUTIONALITY. 


353 


diitsimtiiig  jud^res  wnre  of  the  opiiiiDii^  that  the  fr^deral 

aet  should  be  interpreted  a?*  iipplviDg  only  to  agreements  in 

tin  reasonable  restniint  of  trade.     In  the  ease  of  the  Joint* 

^     Traffic  iltisoeiation,  where  it  was  urged  that  the  constitntional 

P|)o\v**r  of  the  gavrnntjent  extended  only  to  the  prewntion  of 
unreafionahle  restraints,  the  same  judges  dissented,  but  with- 
»nut  filing  an  opinion;  it  is  therefore  impossible  to  say  whether 
they  agreed  with  that  eontentioii,  or  whether  they  simply 
idhered  lo  their  original  interpretation  of  the  aet 
It  might  aid  the  proper  solution  of  the  constitutional  prob- 
letn^    if  the  distinetion   between  the  uBenforccability   of  an 

» agreement  and  the  civil  or  criminal  Habitity  for  the  act  of 
filtering   into   it  were  recognised.     It  should   ho   within   the 
power  of  the  state  to  refuse  its  aid  in  the  compulsory  enforee- 
tnent  of  an  arrangenM^nt  w^hieh  it  believes  to  have  a  tendency 
imlavorable  to  the  highest  interests  of  the  community.     But 
the  state  does  not  ordinarily,  anil,  it  seems,  cannot >  rerpiire 
that  individuals  should  in  all  their  dealings  pursue  standards 
of  eonduct  dictated  by  a  complete  subordination  of  private 
to  public  interest;  hence  that  a  contract  may  be  refused  ju- 
filicial  enforcement  does  not  neeessarily  mean  that  it  may  be 
made  the  subject  of  penal  legislation.     When  economie  condi- 
tions make  mutual  understandings  between  managers  of  in- 
dustrial enterprises  as  to  mode   and   policy  of  management 
advantageous,  and  the  poli<*y  adopted  by  each  is  such  that 
kit  could  not  constitutionally  be  made  a  crime,  it  is  not  only 
[futile,  but  beyond  the  proper  scope  of  the  poliest-power  to  at- 
tempt to  punish  such  an  understanding,  especially  by  treat- 
'  iiig  it  as  a  felony*    The  effect  of  the  constitutional  view  here 
suggested  would  leave  the  common  law  doctrine  of  restraint 
liif  trade  undisturbed,  and  would  merely  narrow  the  seope  of 
[the  common  law  of  conspiracy  which  was  always  vague  and 
|lin defined,  and  in  its  extreme  application  may  well  be  pro- 
aounced  to  be  inconsistent  with  principles  of  constitutional 
lliberty. 

|S66.    Discrimination  between  combinations  for  different 

'purpotes,  — Anothi-r  argiimeul  against  the  eonHtitutionality  of 

ajjti-trnst  acts,  wliieh  does  not  apply  to  the  principle  of  the 

legifilation,  but  to  particular  f firms  of  enactment,  i«  that  of 

Liirbitrary  diserimi nation.     Several  of  the  statutes  contain  ex- 

[ceptioDs  of  various  kinds.    Some  of  these  simply  remove  from 

23 
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the  operation  of  the  law  eases  which  are  not  within  its  general 
principle.  Thus  Michigan  and  Texas  except  contracts  for  the 
pood-will  of  a  trade  or  business  recognised  as  valid  at  common 
law  or  in  e(iuity.  North  Carolina  provides  that  buyers  for 
their  own  use  may  combine  to  protect  themselves  from  im- 
position in  cost  or  purchase  price,  a  form  of  combination 
which  has  no  tendency  to  reduce  competition.  Wisconsin  ex- 
cepts organisations  intended  to  legitimately  promote  the  in- 
terests of  trade,  commerce  or  manufacturing,  probably  mean- 
ing thereby  the  usual  associations  of  persons  engaged  in  the 
same  business  for  periodical  reunion,  for  diflhision  of  informa- 
tion, and  the  procurement  of  beneficial  legislation. 

But  in  a  number  of  states  (Arkansas,  Georgia,  Illinois,  In- 
diana, Louisiana,  ^lichigan,  Missouri,  Montana,  North  Car- 
olina, Tennessee  and  Texas)  the  acts  are  not  to  apply  to 
agricultural  products  or  live  stock  while  in  the  hands  of  the 
producer  or  raiser.  In  Texas  this  exception  was  held  legiti- 
mate/'^"^ on  the  ground  that  it  is  not  within  the  evil  sought  to 
be  remedied,  since  agricultural  producers  must  dispose  of  their 
stock  (luickly  and  have  no  facilities  for  combination:  but  the 
federal  courts  took  a  ditTerent  view,***  and  the  Supreme  Court 
has  declared  the  exception  to  be  an  arbitrary*  discrimination 
contrary  to  the  principle  of  the  equal  protection  of  the  laws, 
and  fatal  to  the  whole  statute  in  which  it  is  contained.*^  In 
the  states  having  this  proviso,  the  illegality  of  trusts  must 
therefore  rest  upon  the  common  law. 

In  view  of  this  (decision  doubts  may  be  entertained  even 
with  resrard  to  those  statutes  which  cover  all  articles  of  mer- 
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ing  far  their  object  the  increase  of  wa^es,     A  number  of 
tales   (Loinsiana,  Michigan,    Missouri,    Mooianji,    N>braskii» 
South  Dakota,  Texas,  Wisconsin)  make  express  exceptions  in 
ivor  of  these;  lUinois  provider  that  where  the  cost  of  articleii 
mainly  made  up  of  wages  it  shali  not  be  unlawful  to  enter 
1  to  joint  arrangements^  the  principal  object  or  effect  of  which 
to  maintain  or  increase  wages  ;=^^  in  some  states  strikes  have 
ejtcepted  frf>m   the  operation  uf  the   laws  against  con- 
ley;*^   in  other  states  they  have  long  been  legalised  by 
ctiatonEL     Is  such  a  discrimination  between  labor  and  capital 
i^tifiable?    The  eoninion  law  made  no  distinction  in  its  con* 
lenmation  of  combinations  injurious  to  trade  and  commerce, 
ind  eonibinations  oj  workmen  were  in  some  early  American 
Bes»  held  to  be  within  the  law  of  conspiracy.^®     Under  the 
Inderal   anti-trust   act,  combinations   of  workmen   have   been 
Pee  la  red  illegal,  where  their  object  w^as  to  obstruct  interstate 
raffle,^**     The  Supreme  Court  of  Pennsylvania  has  declined 
pasK  upon  the  constitutional  aspect  of  such  discrimination;^^ 
Nebraska  it  has  been  sustained  as  a  legitimate  classifica- 
pOD,^^    A  special  legislative  treatment  of  strikes  must  justify 
alf  by  special  conditions  which  apply  only  to  manual  labor 
a  commodity:  either  that  wage  earners  need  special  pro- 
se tton,  or  that  a  high  price  paid  for  labor  cannot  be  con- 
id  ered  as  an  injnry  to  the  public  in  the  commimity.     It  is 
f*lipved  that  most  states  wouhl  sustain  the  different  treatment 
of  labor  and  capital  in  this  respect,  but  it  is  not  easy  to  recon- 
cile such  discrimination  with  the  doctrine  asserted  by  some 
courts  that  with  reganl  to  his  contract  of  employment ^  the 
I  borer  cannot  be  constitutionally  controlled  on  the  ground 
aat  he  is  economically  weak  and  dependent. 


'*  This  provtBiofij   intrnducod   loto 

hr  act  <^f  1S91   by  ad  nmeuctmerit, 

lS97p   h&«   b<M>ti   ilectureil   uneon- 

ihUioniiL     Ppnple  t,  Butler  Btr&ef- 

foiindty  and  Iron  Co,,  201   TIL  236, 

»tN.  Y.  P.>nHl  Cm\e  f  170, 
••Pcopl*^  V.    Fiiiher,   H  Wend.  9  J 
V,  nutit.  I    Metu,  HI, 


"•IToitetl  8ttitc»  V.  Workingnii»ii 'i 
AmalisaMitirefl  TonnHlt  54  Fed*  994; 
tTnUe^l    States   v.   CfiBsid^r,   67   Fed. 

*<»Cote  V.  MurpbT,  159  Pa,  St. 
420. 

«^  Clelacd  V.  AnderooTt  (Neb.),  92 
N.  W.  306. 


CHAPTER   XVI. 
OOBPORATIONS.! 

§357.    Association  and  incorporation.— The  American  law 

recognises  the  right  of  association  for  economic  purposes  in 
principle,  and  only  the  abuse  of  the  right  for  oppression  and 
restraint  of  trade  is  dealt  with  by  the  police  power.  The  right 
of  association  does  not,  however,  include  the  right  of  incorpo- 
ration, which  requires  some  positive  governmental  authorisa- 
tion. A  corporation  is  regularly  an  association,*  but  it  is  an 
association  invested  with  legal  personality.  The  attribute  of 
legal  personality  means  that  the  corporation  may  hold  prop- 
erty in  its  corporate  name,  as  if  the  aggregate  body  were  a 
unit  distinct  from  its  members.  Corporate  rights  may  then 
be  disposed  of,  corporate  obligations  may  be  assumed,  and 
corporate  controversies  may  be  litigated  without  the  actual 
concurrence  of  all  the  members,  and  a  change  in  the  persons 
of  the  members  does  not  affect  the  title  to  corporate  property. 
Moreover,  the  liability  for  corporate  obligations  is  according 
to  the  theory  of  our  law  limited  to  corporate  property.  The 
right  to  associate  does  not  carry  with  it  the  right  to  hold 
l)roperty  in  a  corporate  capacity.  Without  this  right,  how- 
ever, an  association  may  be  seriously  handicapped.  If  the 
members  of  the  association  are  numerous,  it  is  inconvenient 
and  practically  impossible  for  them  to  hold  property  as  joint 
tenants  or  tenants  in  common ;  especially  in  the  case  of  real 
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(tiefit  of  limited  liability  eaimot  be  secured  witliout  incorpo- 
ration, 

§  3S8,  The  right  to  incorporate  as  a  franchise  or  license.^ 
right  to  aL't  as  a  corjx)ratit*n  li  14) ends  up<m  pos!ti%^e  legal 
ithority  ifranted  by  the  sovereign.  This  principle  of  law  m 
rmly  established,  thouj^h  Hm  histoneal  origin  is  obs<*iire.  By 
te  earliest  eariiiiiou  law  it  appears  that  the  right  to  be  a 
imuna  or  a»!iociatioD  depended  upon  royal  license,  but  the 
Ference  between  iiieorporated  and  unincorporated  associa- 
>ns  or  eOTiimuiiities  was  unknown.  All  reeognised  and  lawful 
eonuumiitiea  acted,  sued  and  were  sued  under  a  common  name, 
ad  af**piifed  rights  and  assumed  obligatioiiR  by  the  acts  of 
^eir  represexitati%'es,  while  the  benefit  of  limited  liability  did 
It  yet  exisL^ 
The  idea  of  the  corpus  or  corporation  as  a  distinct  and 
UoU!^  p*^.son  was  developed  <nily  about  tin*  end  of  the 
L'ntJi  and  the  beginning  of  the  fifteenth  century,  under 
Bnce  of  thi*  Fjpeeulations  of  eanotiieal  jurists.  About 
ftinje  (1392)  the  old  statutes  of  mortmain,  forbidding 
iigious  BOcietiea  to  purchase  land  without  royal  license,  were 
ttended  to  municipal  and  other  seeular  communities,  since 
^fse  were  *'aa  perpetual  as  men  of  religifm/**  A  considerable 
[ibi?r  of  charters  of  municipBl  incorporation  follow  each 
ler  in  rapid  sueeessioii  tluritig  the  reign  nf  Ilenry  VI,  begin- 
ig  with  the  charter  of  Kingston-on-IIuU  (1439),  in  all  of 
which  we  find  the  express  grant  of  corporate  capacity  in  the 
form  used  to  the  presi*nt  day,  coupled  with  the  license  in  mort- 
main, which  according  to  one  of  the  earliest  petitions  ft^r  in- 
>ration,  that  of  the  men  of  Plymouth,  of  1411,  was  the 
ineipal  purposi*  for  winch  the  charter  wiis  desired.^  The 
Itntory  provision  forbidding  the  acquisition  of  land  without 
lieenae  of  the  king  thus  co*operated  with  the  theory  that 
eorporat*'  personality  was  a  fiction  and  a  special  attribute 
Impending  upon  th**  gift  of  the  novereign,  to  make  a  royal 
Kiirter  a  requisite  for  every  legal  incorporation,  and  thia 
B^ry  became  part  of  the  American  common  law,  the  legiala- 
Wkr^  aucceeding  to  the  prerogativ*'  nf  the  king. 

_  §  369.    Special  charters  and  gr^neral  incorporation  laws.— 

liW      Mnddox,      Firmn      Burp,         >  GrMi,    Tlie    (Mid    Mersb&nt    t, 

p.  ii4. 
Bic*  11,  eap,  5, 
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The  right  to  form  a  corporation  thus  depends  in  all  the  states 
upon  the  consent  and  action  of  the  legislature.  The  practice 
was  formerly  for  the  legislature,  in  its  discretion,  to  grant 
special  charters  to  any  association  applying  therefor,  while 
now  nearly  everywhere  general  statutes  exist,  und^r  which  a 
number  of  persons,  by  complying  with  certain  conditions,  may 
bv'come  a  corporation  for  one  of  the  purposes  specified  by 
the  statute,  the  law  in  some  states  allowing  incorporation  for 
all  lawful  objects  (with  stated  exceptions),  while  in  others 
it  enumerates  the  various  classes  of  purposes  for  which  cor- 
porations may  be  constituted. 

But  whether  incorporation  takes  place  by  special  charter 
or  under  general  statute,  it  can  only  be  obtained  upon  follow- 
ing the  requirements  prescribed  by  the  legislature,  which  m 
this  respect  enjoys  the  fullest  power  and  discretion.*  As  to 
all  corporations,  therefore,  the  legislature  has  3  wide  and 
almost  unlimited  power  of  initial  regulation.  This  appears 
legally,  however,  as  a  condition  annexed  to  a  license,  and  there- 
fore operative  only  by  the  voluntary  acceptance  of  those  to  be 
bound  thereby ;  practically  this  power  of  regulation  serves  the 
purposes  of  an  enlarged  police  power,  the  operation  of  which 
property  holding  associations  can  hardly  escape.  Incorpora- 
tion can  indeed  be  hardly  regarded  any  longer  as  a  special 
privilege  and  franchise;  under  the  operation  of  the  general 
statutes  it  has  become  almost  like  a  common  right,  exercised, 
as  nearly  all  common  rights  are,  under  restrictions  imposed 
by  law  for  the  common  benefit. 

§  360.    Restrictions    on   corporate    capacity.— The   restric- 
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[ftulhority  even  for  liolding  that  no  corporation  may  be  or- 
ificd  for  a  number  of  distinct  objects,  but  must  restrict  itself 
some  bniiifh  of  liiisines^  whieh  can  reasonably  be  regarded 
pas  a  unit  J     While  individual  action  can  expand  in  all  direc- 
tionSf  corporate  action  is  intrmsieally  liniitetl,^ 

»The  restrictions  imposed  by  statute  are  manifold,  and  cover 
the  following  principal  matters:  the  objects  for  which  cor- 
iKirations  may  be  organised ;  conditions  as  la  minimum  number 

I  of  organisers*  and  sometimes  as  to  their  residence;  conditions  as 
to  denomination  of  shares  and  their  transferability;  manner 
of  organisation,  name,  subscription  and  payment  of  capital, 
Atid  preliminary  contracts;  regarding  officers  and  members' 
right!^,  inclmling  general  meetings,  right  to  vote,  quahtlcaUon 
atitl  number  of  directors,  their  election,  term  of  oflSee,  and 
removal,  the  power  to  make  and  alter  bye-laws ;  the  managi?- 
inent  of  corporate  business,  including  payment  of  dividends, 
H  aerjtiisition  and  disposition  of  real  estate,  and  the  contracting 
"  of  loans;  Hriljility  and  power  to  assess;  increase  and  reduction 
of  capital;  change  of  name  and  purposes;  duration,  extension, 
H  liquidation^  consoliilation;  registration  of  officers  and  ahare- 
^  holders;  and  requirement  of  accounts  and  reports. 

Corporations  may  be  subjected  to  regulations  which  could 

I  be  imposed  tipon  intli  vidua  Is,  if  at  all,  only  for  one  of  the 
recogntficd  objects  of  tbe  police  power.  The  majority,  perhaps 
all,  of  the  statutory  provisions  regarding  corporations  might, 
it  ia  true,  also  be  just i tied  on  the  ground  of  the  prevention  of 
fraud  and  oppression ;  for  in  the  relation  of  the  corporation 
to  outsiders  a  special  danger  of  fraud  arises  in  connection 

I  with  the  principle  of  limited  liability,  and  the  danger  of  op- 
pression may  be  considered  to  be  inseparable  from  the  power 
of  ajtsociated  capital;  and  the  regulation  of  the  internal  cor- 


f  Pdoiile  7,  CbicngD  Gna  Trust  Co., 

i3fl    III    1*08;    Stjit^   V.    Taylar,   55 

,Oii,  Kt.  ni,  44  N.  K.  513;  WilUama 

r.  C3tiz<n8*  Etit<?rpri(*e  Co.,  25  Ind. 

'Ap.  351,  57  K.  R  5St. 

*  In  ftomo  e4i»cs  tttere  h  express 
Lprofliuon  a^jiin.<?l  the  ^'sirryin^  on 
|<if  Mrrmil  tliHtmcf  tiuilertiikin^  by 
mM9  e(»rjM*ffttifcm.  Tbe  Consli- 
iltiofi  of  PimimrlvnuiaL  (Art.  17, 
If  5)  profidfB  tlittt  no  int^orpamtcd 
Icompftfif   dinAg   tbe  busineflii   of  a 


common  cn^mtf  aball,  diroetiy  or 
indirccllv,  prosecute  or  engage  In 
tnjttiitg  or  maaufacturing  articles 
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i  lid  I  ret- fly,  PiiiiH^^i  in  nuy  nllier  bus!- 
lif'sfl  thaii  tlmt  of  conimoti  camera, 
i>r  tt'>M  or  acquire^  Jandn,  ff^boM, 
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for  earrying  on  ita  busieeM. 
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porate  life  may  be  placed  upon  the  ground  that  all  corporate 
management  is  government  by  a  majority,  and  that  the  state 
has  the  right  and  duty  to  protect  the  minority  shareholders 
from  possible  fraud  and  oppression  on  the  part  of  a  corporate 
majority.  But  the  restrictions  placed  on  corporate  action  are 
not  generally  referred  to  these  grounds,  which  would 
equally  apply  to  all  associations ;  but  are  simply  regarded  as 
legislative  qualifications  of  corporate  capacity.  Corporations 
as  such  are  not  persons  having  a  natural  and  inalienable  right 
to  existence  and  happiness;  but  they  exist  by  legislative 
sufferance  subject  to  legislative  conditions. 

§  361.  The  charter  as  a  contract  and  reservation  of  legisla- 
tive power.®— Upon  the  theory  that  incorporatio!n  is  a  special 
privilege  which  may  be  qualified  ad  libitum,  a  peculiar  modifi- 
cation has  been  engrafted  by  the  Supreme  Court  of  the  United 
States  in  the  Dartmouth  College  Case,^'^  decided  in  1819.  Ac- 
cording to  the  doctrine  of  this  case  every  charter  of  a  private 
corporation  constitutes  a  contract  between  the  state  and  the 
corporators  which  the  federal  constitution  protects  from  im- 
pairment by  subsequent  legislation.^^  The  franchise  once  be- 
stowed and  accepted  together  with  the  conditions  annexed  is 
placed  beyond  legislative  control.  The  doctrine  is  confined 
to  private  corporations,  but  is  applicable  to  these  whether 
created  by  special  charter  or  by  general  statute.^^  T^e  legis- 
lative power  may  therefore  under  the  unqualified  operation 
of  the  doctrine  be  designated  as  one  of  initial  regulation:  it 
would  cease  or  at  least  become  greatly  diminished  as  to  each 
corporation  after  the  same  has  once  been  constituted,  during 
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of  the  formation  of  the  corporation,  vested  the  control  of  the 
affftirs  of  the  corporation  in  a  board  of  nine  tnisteeii  ar  di- 
rectors, this  form  of  management  could  not  be  ftiibsequently 

■  chmiged  without  the  consent  of  the  corporation.    This  pecnlrar 

■  doctrine,  althou^'h  it  has  been  acquiesice  1  in  i\s  a  prineiple  of 
B  gotifititutional  law,  at  once  aroused  considerable  alann.  An 
^■Bieap^  from  itfi  operation  was,  however,  suggesited  in  the  opin- 

ton  of  ont*  of  the  justices  concurring  in  the  decision :  namely, 
th(*  insertion  in  the  original  grant  of  a  reservation  of  power 
to  change  or  modify  its  terms  or  to  repeal  the  grant  alto- 
gether J  ^  Many  states  have  availed  themselves  of  this  sugges- 
tion, and  have  inserted  in  their  general  in  corpora  lion  lawa 
cdauses  to  the  effect  that  they  may  he  sobsequeutly  changed 
as  to  corporations  fornicil  under  the  original  act.  This  res**rva- 
tiim  of  piiwer  is  also  found  in  a  number  of  state  constitutions,* ' 
It  appears  then  that,  while  all  states  exercise  a  power  over 
eorp<»rations  to  he  created  in  the  future  which  Ls  extremely 
wide  and  not  subject  to  all  ordinary  constitutional  limitations 
in  favor  of  individuals,  as  to  corporations  in  existence  we  mnst 
distinguish  whether  the  po%ver  to  alter  and  repeal  has  been 
reserved  or  not.     The  difference  would  at  first  blush  seem  to 

■  be  radical;  it  might  be  inferred  from  the  doctrine  of  the  Dart- 
B  mouth  College  Case  that  existing  corporations  without  the 
I  reserved  power  are  practically  placed  beyond  all  subsequent 
I  legislative  control ;  and  from  the  reservation  of  power,  that 
I  eorjxirations  subject  to  it  have  no  rights  secured  as  against 

■  the  legisbiture.    The  counse  of  judicial  decisions  has,  however. 

■  shown  that  this  radical  differenee  does  not  exist,  and  has  indeed 
done  much  in  temper  if  nr^t  to  obliterate  the  effect  of  the 
doctrine  as  oritfinally  [iropouniled. 

f  i  3€2.  Modiflcations  of  the  doctrine  of  the  Dartmouth  Col- 
lege Case,  -It  has  been  held  that  the  doctrine  that  a  charter 
i^  a  cunt  met  floes  nnt  prevent  the  operation  of  the  police  power 
in  so  far  as  it  is  exercise<l  to  protect  peace,  safety,  health  and 


1*  For   piirlier   actB   of   ineorpora- 

tiffii    feflorvitig     l**uiabitive     powi>r, 

mv  Maam.  Act,   Marcli   3,   1809,   5  7 
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^Lawiv    1S13,    rb.    59,    59    S    and    9 

[(CMm^^    of    yhynieinnu    nnd    Sur- 
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^*  FliiHdii  and  Mlnn^ota  appear 
to  hiivij  no  reservation  of  potrer, 
Kent  111' ky  and  MisBouri  mereljr  re- 
serve the  oxercise  of  the  po]ie« 
power  and  prnviile  that  corporate 
powers  Mlmll  be  eicerdsed  subject 
to  law. 
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morals.  The  constitutions  of  several  states  (California,  Mi§- 
sissippi,  Missouri,  Louisiana,  ^lontana,  Pennsylvania),  express 
this  principle  in  another  form  by  providing  that  the  police 
power  shall  never  be  so  abridged  as  to  permit  corporations 
to  conduct  their  business  so  as  to  infringe  the  rights  of  individ- 
uals or  the  general  well-being  of  the  state.  A  railroad  company 
cannot  therefore  set  up  its  charter  to  escape  the  operation  of  a 
law  compelling  it  to  adopt  certain  safeguards  calculated  to 
prevent  accidents,*  ^  and  the  charter  right  of  an  electric  com- 
pany to  place  its  wires  under  the  streets  of  a  city  is  subject 
to  reasonable  municipal  regulations  as  to  the  method  of  exer- 
cising that  right;*®  the  charter  of  a  lottery  or  a  brewing  com- 
pany does  not  prevent  subsequent  legislation  to  suppress  lot- 
teries or  the  manufacture  of  intoxicating  liquors.*^  For  as 
the  government  cannot  part  with  its  power  to  guard  against 
disorder,  disease,  or  the  corruption  of  morals,  a  contract  pur- 
porting to  do  this  is  void  ab  initio,  and  it  is  impossible  to  speak 
of  the  impairment  of  the  obligation  of  a  contract  where  the 
contract  is  illegal.  Corporations  are  therefore  fully  subject 
to  the  operation  of  the  police  power  in  the  narrower  sense 
of  the  term,  and  must  submit  to  such  regulations  and  restraints 
as  are  called  for  by  the  safety,  health,  or  morals  of  the  com- 
munity, notwithstanding  any  charter  provisions.  It  has  even 
been  intimated  by  the  United  States  Supreme  Court  that  there 
is  implied  in  the  charter  of  every  corporation  the  condition 
that  the  corporation  shall  be  subject  to  such  reasonable  regula- 
tions in  respect  to  the  general  conduct  of  its  affairs  as  the 
legislature  may  from  time  to  time  prescribe,  which  do  not  ma- 
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irter  of  the  eompauy  eontained  a  clause  that  the  act  should 
[it  exempt  the  cooLpaiiy  from  the  operation  of  general  laws 
hereafter  to  be  enaettH.1  on  the  subject  of  life  iDsitratice.    And 
in  the  later  ease  of  PearsalJ   v.  (Ireat  Northern  R.  Co.,i" 
iere  the  same  doctrine  m  expressed,  a  power  of  amendment 
id  been  reserved  in  the  charter  of  the  railroad  company.    But 
Louisville  &  Nashville  R.  Co.  v,  Kentucky,^"  the  state  was 
5ld  to  have  power  to  forbid  the  consolidation  of  competing 
>riK>rations,  though  the  ri*rht  to  consolidate  should  be  held  to 
iriven  by  the  charter,  and  though  thi>  charter  contained  no 
&ervation  of  power.    The  Court  of  Appeals  of  Kentucky  holds 
it  where  the  propt-rty  of  a  corporation  is  alYeeted  by  a  puh- 
use,  a  power  of  altenitinn  is  implictL  '* unless  in  unniistak* 
)ly  clear  lansniage  the  state  has  iiidjeated  a  deliberate  purpose 
H  to  interfere  in  all  time  to  come/'-^     It  is  not  clear  how  far 
leh  an  implied  ijowcr  of  subsequent  regulation  might  go  with- 
it  violating  the  charter  contract;  not,  it  seems,  to  the  extent 
I  which  its  exercifi*_^  had  heen  attempted  in  the  Dartmouth  Col- 
2fe  Case,  of  which  it  was  said  in  the  Fearsail  case:    '^It  was 
&t  the  case  of  an  amendment  in  an  unimportant  particular^— 
le  taking  away  of  a  nou-essential  feature  of  the  eharter.  but 
radical  and  destruetive  change  of  the  governing  body,— a 
inafer  of  its  power  to  the  executive  of  the  state,  and  Tirtually 
'  reincnrjKJ ration  upon  a  wholly  different  basis/ '^^ 
There  is,  moreover,  a  tendency  to  place  upon  the  scope  of 
lie  contractual  effect  of  the  charter^  and  consequently  upon 
constitutional  protection,  a  narrow  construction ;  the  ehar- 
^r  privileges  will»  if  possible,  he  so  construed  as  not  to  be 
tclusive  or  irre vocable, ^^  and  a  contract  will  be  recognised 
ily  where  there  is  a  consideration :  so  an  exclusive  right  to 
lintain  a  bridge  does  not  prevent  the  subsequent  authorisa- 


l^w  161  U.  S.  640, 

=*'  161  U.  a  1177; 

I  31  Wmchest^r,    etc,,    Turnpike 

(To,   V,   Crurtim,   W   Ky,   739, 

L.  R,  A,  ITT, 

1 2- That    a    rcaervatiou    ot    [mwer 

not      jwBtifv      11      substantial 

In  iiii  eibtcntionnl  tniM,  lieU! 

WpbKtor    V.    Ctimhrhl^o    Female 

aifkATT,  7H  Md,  n>3  (i/biiii|;irii*  fe^ 

Jf    into    mixed    w^hool);    OMo    v, 

f,  52  Ob.  8«,  :475,  40  X,   E.  720 


(transfer  of  Cineiniiati  College  to 
rindnnati  Uuiveraitj),  aad  nrarlerl 
St'hnn!  nifltrk^t  v.  Tmati*t!9  ti5  Ky. 
436  (chan^ng  seminary  to  common 
m'honl^  but  there  the  eltflrter  jftantH*! 
a  fit?rpetual  appn^prmtion  of  the 
fniHt  to  aeminarieji), 

-^  Un<leT  many  coitfititutiont  no 
irrovocuble  gnint  i>f  apoeial  prtvi- 
Tegee  or  immttnities  ma^  be  made, 
so   lIlJuoJB  Tlf   14, 
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tion  of  a  railroad  viaduct;**  a  charter  right  to  charge  reason- 
able rates  or  to  establish  rates  by  bye-laws  does  not  prevent 
subsequent  legislation  regulating  rates  ;*^  and  an  exemption 
from  taxation  where  the  corporation  renders  no  equivalent  in 
the  nature  of  a  consideration,  will  be  treated  as  a  revocable 
license.*® 

While  thus  the  charter  contract  theory  is  weakened,  first, 
by  the  refusal,  if  possible,  to  recognise  a  contract  or  vested 
right,  second,  by  the  subjection  of  the  contract  to  the  opera- 
tion of  the  inalienable  police  power  in  the  interest  of  safety, 
order  and  morals,  and,  third,  by  the  implied  reservation  of  a 
continuing  power  of  non-destructive  regulation,  the  Supreme 
Court  has  on  the  other  hand  in  a  number  of  cases  expressed 
its  opinion  strongly  to  the  effect  that  even  the  reserved  power 
to  alter  and  repeal  charters  cannot  be  so  exercised  as  to  de- 
stroy substantial  property  rights  which  are  independent  of 
special  privilege  or  corporate  capacity,  or  to  divert  them  from 
their  original  purpose,  since  that  would  amount  to  depriving 
the  members  of  the  corporation  or  its  beneficiaries  of  property 
without  due  process  of  law.  Thus  it  was  said  in  Greenwood 
V.  Union  Freight  R.  C.  i^^  *' Personal  and  real  property  ac- 
quired by  the  corporation  during  its  lawful  existence,  rights 
of  contract,  or  choses  in  action  so  acquired,  and  which  do 
not  in  their  nature  depend  upon  the  general  powers  conferred 
by  the  charter,  are  not  destroyed  by  such  a  repeal,  and  the 
courts  may,  if  the  legislature  does  not  provide  some  special 
remedy,  enforce  such  rights  by  the  means  within  their  power.*' 
In  that  case  it  was  held  that  the  railroad  company  retained 
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observed  that  many  of  the  statutes  aod  charters  reservitig  the 
power  of  amendment  rind  roptvil  make  an  *?xpr6S3  exemption 
in  favor  of  vestt^l  rights,^" 

The  Court  of  Aj>poals  of  New  York  haa  even  said:  **An 
express  reaervatioii  by  the  legislature  of  power  to  take  away 
iir  destroy  property  lawfully  acquired  or  created  would  neces- 
KHrily  violate  the  fundamental  hiw/'**^  If  this  b  sound  law— 
and  it  seems  to  be  sound  in  principle— it  would  follow  that 
the  giving  effect  to  express  reservations  over  charter  powers 
!*ueh  as  were  involved  in  the  Dartmouth  ColleiJfe  Case,  can 
only  he  justified  upon  the  consideration  that  such  powers 
Hhoiild  never  have  been  treated  as  vested  rights  or  as  resting 
in  contract. 

§  363.  Present  effect  of  Bartmouth  College  decision.— The 
courts   have  thus  modified    hoth   the  origxiud   doctrine   in   so 

I  far  as  it  might  be  itsed  to  hamper  legitimate  state  control, 
and  its  attempted  nullification  through  the  reserved  power  over 
<*harters,  in  so  far  as  the  latter  might  be  used  to  destroy 
vested  rights,  with  the  result  of  leaving  the  law  very  much 
where  it  w^ould  be  if  there  were  no  Dartmouth  College  Case. 
This  view  is  in  accordance  with  the  stRtement  made  by  Justice 
Bradley  in  a  dissenting  opinion  delivered  in  the  Sinking  Fund 

[Cases, *^  to  the  effect  that  the  reservation  of  the  power  to  repeal, 
i*tr.»  merely  platans  thf  state  hack  upon  the  platform  which  it 

^  would  always  have  occupied,  had  the  doctrine  of  the  Dart- 
fnanth  College  Case  never  been  propounded;  and  the  same 
Dpiuion  i^  expressed  by  Judge  Cooley  in  Detroit  v.  Plank 
Koad  Co.33 

Still  some  difference  remains:  Under  the  reserved  power 
the  corpornte  existence  moy  he  termSnated,^^  or  the  gov* 
t-rning  body  be  changed »^*^  which  could  not  he  done  un- 
der the  contract  theory;'*^  without  a    reservation    the    grant 

^S<^    fitimsnti    $    A4\    ArkarimtB 
|r<in«L    12   f   6,   CiiJomdo  Vomt    15 
^    3:    **j>ri>vi(lett    tlifit    no    injusti**o 
^^ti^lJ  be  done  Iq  tbe  c'drporaton," 

•^P0©ple  V,   0*BriDn,   ni    N.   Y, 
1  p*  51 ;  »ee  fdwo  Ui  mme  efttsit  dts- 
LMmtJng    opinion    in    Miller    v.    New 
[Yiprk,   IS  Wall  478. 
•1  m  V,  S.  727. 
9^43  Mich*  140. 


^*  Gre«*nwo(Hl  v%   Freight  Co.,   105 

3*  Milter  T,  N(?w  York,  15  Wall 
478;  Atty*  Gon,  ex  reL  Dueenbury  v. 
T>inkPr.  II!  Mieh.  49H,  56  L.  R.  A, 
n47;  looker  v.  !^Ijtjmirrl,  170  R  fl, 
46;  nn^gg  V.  Oranlijr  Mlninif  & 
SmeUiiijf  roTupjin.n  1^4  Mo,  aifi,  m 
B.  W.  312, 

^^  llartmmjtli  College  Ca»e,  4  Wli. 
518. 


366  CORPORATIONS.  §  363 

of  a  monopoly  is  irrevocable,^®  and  the  same  is  true  of 
exemption  from  taxation  ;37  while  under  the  reservation 
the  exemption  may  be  revoked.^^  The  court  in  these  cases 
availed  itself  of  the  theory  of  reserved  powers  in  order  to  allow 
the  abrogation  of  a  class  of  rights  which  is  contrary  to  public 
policy.  Under  the  reserved  power  rates  may  be  regulated 
from  time  to  time,*®  while  it  has  been  intimated  that  a  charter 
right  tb  charge  certain  rates  is  in  the  absence  of  a  reserva- 
tion irrevocable;  for  the  legislative  power  over  rates  is  only 
recognised  ** unless  restrained  by  charter;"'*'^  or  "'unless  in  un- 
mistakably clear  language  the  state  has  indicated  a  deliberate 
purpose  not  to  interfere  in  all  times  to  come.''**  It  would 
thus  appear  that  while  the  state  cannot  contract  away  the 
police  power  for  the  protection  of  safety,  health  and  morals, 
it  can  contract  away  the  power  to  protect  the  people  from 
rates  which  in  course  of  time  may  become  oppressive  (except 
by  the  exercise  of  the  power  of  eminent  domain) ;  but  as  a 
matter  of  fact,  it  has  nearly  always  been  held  that  the  state 
did  not  contract  away  the  power.**  ^  And  as  the  power  to 
amend  is  now  almost  universally  reserved,  the  principle  of  con- 
tinuing control  with  due  regard  for  vested  rights  has  for 
practical  purposes  well-nigh  superseded  the  doctrine  of  the 
Dartmouth  College  Case. 

As  a  result  of  this  development  there  is  now  little  con- 
stitutional difference  between  corporations  and  individuals, 
except  in  so  far  as  the  general  law  under  which  the  corpora- 
tion is  organised  imposes  special  restraints  or  methods  of  con- 
trol as  conditions  precedent  to  the  right  to  incorporate.    The 
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n  of  property  without  due  process  of  law,  us  well  as  a 

tiial  of  the  equal  iiruleftiun  of  tlie  Liws/*^*     In  hardly  any 

the  easeg  in  which  the  United  States  Supreme  Court  has 

llified  state  legislation  aflfecting  railroad  companies:  regu- 

fatiiig  rates,  or  i imposing  speeial  liabilities,  or  eompelling  the 

filing  of  mileage  liekete,  has  the  corporate  character  of  the 

ilroad  eompaoy  had  any  controlling  effect  upon   the   de- 

iion;  and  the  court  discusses  the  question  of  constitutional 

Ight  and  power,  as  if  the  authority  of  the  state  were  hardly 

jTected  either  by  the  existence  of  th<*  charter  contract  or  by 

e  reserved  power  to  alter  or  amend  the  charter.    The  court 

oks  through  the  corporation  to  the  individual  shareholders 

ho  have  invested  their  money  in  a  business  affeeted  with  a 

Lib  lie  interest,  but   who  have  not  otherwise  by  accepting  a 

>rporale  character  forfeited  the  constitutional  protection  of 

leir  interests,    '*The  power  to  enact  legislation  of  this  char- 

*ter  cannot  be  founded  upon  the  mere  fact  that  the  thing 

fee  ted  is  a  corporation,  even  when  the  legislature  has  power 

I  amend  or  repeal  the  charter  thereof.    The  power  to  alter 

•  arnend  does  not  extend  to  the  taking  of  the  property  of  the 

>rpo ration   either  by   confiscation,    or    indirectly    by    other 

eana. **^^     And  with  regard  to  publie  service  corporations: 

Under  its  piilice   power  the  people,   in   their  sovereign  ca- 

icity,  or  the  legislature  as  their  reprcaentatives,  may  deal 

ith  tlie  charter  of  a  railway  corporation,  so  far  as  is  necessary 

ir  the  protpction  of  the  lives,  health,  and  safety  of  its  pas* 

pngers  or  the  public,  or  for  the  seenrity  of  property  or  the 

nservation  of  the  public  interests,  provided,  of  course,  that 

^  vested  rights  are  thereby  impaired.     In  other  words,  the 

rgjitlature  may  not  destroy  vested  rights,  whether  they  are 

tpresaly  prohibited  from  doing  so  or  not,  but  otherwise  may 

«,'bilate  with  respect  to  corporations,  whether  expressly  per- 

jtted  to  do  so  or  not/'^^ 

The  chief  value  of  the  decision  in  the  Dartmouth  College 
iaite  lies  in  the  affirmation  of  the  principle  that  the  fact  of 
eorporation  does  not  place  property  or  contracts  of  corpora- 
ons  at  the  mercy  of  the  government  ;***  but  it  should  also  be 


<«CoTliigtoo  Ac,  Ttirnpik**  Co,  v. 
ml  font,  164  IL  a  6TS. 
♦*  Lake  Bhon*  ^   %U  S.   K,  Co,  v, 
th,  173  V.  H.  (iH4,  USE, 


*^'  LoiiiBvitle  &  N.  R.  Cq,  t.  Km- 
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noted  that  no  such  power  was  contended  for  on  behalf  of 
New  Hampshire;  see  the  argument  on  page  602:  **It  is  not 
necessary  to-  contend  that  it  [the  legislature]  had  the  right 
of  wholly  diverting  the  fund  from  the  original  objects  of  its 
pious  and  benevolent  founders."  The  mischief  of  the  de- 
cision was  the  color  it  gave  to  the  contention  (through  the 
application  of  the  principle  to  legislation  touching  merely 
organisation,  and  by  treating  organisation  as  a  vested  right) 
that  the  fact  of  incorporation  withdraws  the  corporation  from 
the  exercise  of  legislative  power  which,  if  exercised  over  in- 
dividuals, would  generally  be  conceded  to  be  constitutional, 
the  contention,  in  other  words,  that  the  charter  of  incorpora- 
tion is  a  charter  of  exemption  from  powers  of  government 
recognised  as  legitimate  in  the  case  of  individuals.  It  is  this 
last  contention  which  has  been  gradually  overcome  by  the 
progress  of  adjudication.-*^ 

§  364.  Compulsory  incorporation.''^— in  view  of  the  special 
legislative  power  over  corporations,  it  may  be  asked  whether 
the  law  may  require  that  some  business  shall  not  be  conducted 
otherwise  than  by  corporations.  The  question  was  answered 
in  the  affirmative  in  Pennsylvania,  where  this  requirement  was 
created  with  regard  to  the  insurance  business."**  The  court 
bases  its  decision  upon  the  ground  that  a  fair  measure  of 


47  It  maj  well  be  admitted  that  general  legislation,  since  it  was  be- 

corporate    charters    should    not    be  yond  federal  cognisance.   As  to  dis- 

Hubjected   to   special   acts  of   inter-  tinction  between  legislative  and  ju- 

ference  by  the  legislature;   but  the  dicial  power  in  dealing  with  corpo- 

logical   prerequisite   would   be    that  rate  charters  compare  Railroad  Com- 
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ean  be  compelled  only  when  the  business  is  in  the 
hands  of  corporations,  since  private  individuals  eannot  be 
rojiipellecl  to  disclojie  their  busineBS,  financial  eonditiou,  etc* 
But  if  incorporation  allows  a  larger  than  the  ordinarily  ad- 
^biHsible  measure  of  state  control,  it  does  so  on  the  theory 
^f  a  special  HcensB  to  which  conditions  are  annexed.  To  say 
**Yoa  must  ask  for  special  privileges;  then  by  reason  of 
Hkhefie  special  privileges  you  niUBt  submit  to  special  regida- 
^lous, "  is  equivalent  to  saying:  "You  must  submit  to  special 
regulations,*'  The  real  c|Uestion  must  therefore  be;  does  the 
business  ndmit  of  special  regulation  ?  if  it  does,  the  regula- 
tions may  be  imposed  on  individuals,  associations  and  corpora- 
tions alike.  The  state  may,  however,  also  compel  inct*rpuration, 
if  that  is  the  most  convenient  form  of  control,  provided  that 
facilities  for  incorporation  are  cstende<l  to  all,  including 
single  individuals.  Computsory  incorporation  is  a  eonse- 
qnence  of  the  special  control^  not  vice  versa*  If*  however, 
the  requirement  of  incorporation  has  the  effect  of  excluding 
any  one  from  the  business^  it  can  be  sustained  only,  if  the 
nature  of  the  bitsiness  is  such  that  it  may  be  restricted  to 
select  persons,  or  he  made  a  monopoly.  This  fact  was  recog- 
nised in  two  cases  arising  under  statutes  of  North  Dakota 
and  South  Dakota,  restricting  the  business  of  hanking  to  eor- 
porations.  The  Supreme  Court  of  North  Dakota  in  a  brief 
opinion  upheld  the  law,  because  private  hanking  might  be  pro- 
hibited altogether,^*^  The  South  Dakota  court  in  an  elaborate 
< opinion  held  that  the  statute  could  not  prohibit  any  citizen 
from  entering  upon  a  business  not  injurious  to  the  community. 

Plough  affected  by  a  public  interest*  and  was  therefore  un- 
institutional^' 
Mfitata  ex  rel,  Goodn!]  v.  Wood-         ci  Stflte  v.  Seougal,  3  S.  D.  55,  15 
1  N.  I),  2itt.  11  L,  E,  A.  420.     U  R.  A.  47L 


CHAPTER    XVII. 
FBEEDOM  OF  PBOPEBTT.— PEBPETUITJLES. 

§  365.  Legal  policy.— The  freedom  of  property  from  con- 
ventional restraints  and  burdens  is  of  considerable  political 
as  well  as  economic  importance.  The  imposition  of  restraints 
upon  the  alienation  of  lands  or  other  property  is  a  common 
device  for  keeping  acquired  wealth  in  the  family  of  the 
founder,  and  the  perpetuation  of  wealth  in  the  same  families 
tends  to  produce  an  aristocracy.  All  burdens  and  restraints 
on  property  moreover  prevent  its  free  circulation  and  its 
being  put  to  the  most  productive  uses,  especially  where  such 
uses  are  attended  with  risk  to  the  owner,  and  exclude  or  retard 
the  process  by  which  property  gets  into  the  hands  of  those 
most  competent  to  manage  it. 

The  natural  desire  of  the  owner  to  retain  over  his  property 
a  control  of  the  longest  possible  duration,  however  much  in 
accordance  with  class  interest,  has  therefore  generally  been 
felt  to  be  contrary  to  public  policy.  As  a  question  of  the 
right  of  ownership  it  is  clear  that  the  fullest  recognition  of 
the  claims  of  the  owner  would  enable  him  to  bind  the  property 
in  the  hands  of  others,  while  the  permanent  exemption  of 
property  from  burdens  and  restraints  can  be  attained  only  by 
restraining  his  power  of  control.  The  claim  of  freedom  of 
ownership  may  thus  be  taken  in  two  opposite  senses,  and  the 
most  individualistic  conception  of  right  may  here  as  in  other 
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Imt  the  traditional  Imiltatians  at  ownership  eannot  be  eon* 
tniry  to  the  eongtitiitional  giuirantieH  of  liberty  or  property. 

ilt  will  be  sufticient  here  to  niention  very  brietiy  the  prm- 
i?ipal  nzles  of  the  common  law  bearing  upon  the  matter — an 
^xtended  diseiisaion  of  their  eomplieated  iJetails  being  beyond 
khe  scope  of  this  treatise'  —and  to  set  forth  the  most  notable 
patiitory  enaetments  in  aid  of  the  same  poHey,  together  with 
llieir  constitutional  aspects. 
f  1 366.  Devices  for  tying  up  property— CivH  law.— There 
IB  a  dia  tine  turn  between  restraints  on  alienation,  which  at- 
tempt to  make  impossible  or  void  the  sale  of  an  interest  by 
its  holder,  and  perpetuities,  which  are  settlements  of  estates 
^by  executory  limitations  preventing  or  imduly  postponing 
^Rhe  vesting  of  an  interest.^  For  our  piirposes,  perpetuity  may 
Hl»e  used  as  a  eonvenient  term  to  desijj:nate  devices  for  tyin^  up 
^baiul  or  other  property  in  the  hands  of  its  holders  for  one  or 
Htnore  generations  or  perpetually. 

In  the  Roman  law  this  object  was  accomplished  in  varying 

I  degrees  by  the  usiisfruetusi  the   pupillary  substitution,  and 
^bove  all  the  tideicommissum  or  trust. ^     Justinian  provided 
that  property  bequeathed   upon  trust  that  it  should   remain 
in  the  family,  should  become  free  in  the  fourth  genera tion.°* 
In   France   the  creation  of   future   interests,   known   as  sub- 
it  itutiona,  was  in  the  ante-revohitionary  times  regulated  by 
jyml   ordinances,   especially   that  of   1747;   but  substitutions 
Fere  prohibited  in  1792  as  contrary  to  the  spirit  of  the  new 
constitution,^  and  the  prohibition   (subject  to  certain  except 
ions  in  favor  of  grandchildren,  nephews  and  nieces,  and  also 
to  exceptions  smbscquently  abrogated  in  favor  of  noble  fam* 
lies),  was  embodied  in  the  Code  civil .*^     The  French  law  of 
lubstitutions  has  been  adopted    in  Louisiana  J      In   Germany 
entailed  family  settlements  an*  provided  for  by  the  laws  of 
he  several   states*   and   generally   require   special   authority, 
k>metimes   from   the  sovereign.     In    Austria   they   require   a 
sp«*eial  enabling  act  of  the  legislature.     These  state  law^s,  in 


t  Set?  Hray,   Re*trftinta  on  AUena- 

iClmy,  Biv]<*  ftgalnfit  Pef|Hstmties, 
PC*  -. 
3  Dig-  31,  1  67  8  5,  I  69  1*3, 


5  I*aws   of   Oct   25  and  Not.   14, 

«  S  896,  897,  1048  and  1074. 
*  Ixniiaianii  Keviperl  foile  |   1520; 
see  Grny  Per|>etuitie«  S  766-772. 
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Germany,  are  left  in  force  by  the  civil  codi^  of  1900,®  whieh 
otherwise  provides  as  a  general  rule  that  a  remainder  cannot 
be  limited  to  take  effect  at  a  time  later  than  thirty  y**hr% 
after  the  testator's  death,  unless  it  in  limited  upon  an  eveBt 
happening  to  a  particular  tenant  ar  remainderman  wha  b 
living  at  the  death  of  the  testator.^ 

§367.  Common  law— The  rud©  against  perpetuilies,**'— 
In  the  English  law  the  policy  ay:aiiLst  perpetuitit*s  has  been 

developed  by  the  courts^  without  assistaiiee  from  the  t«?gj&la- 
tnre.  Parliament  attempted  to  sanction  perpetiml  st^ttlemente 
by  the  statute  of  Westminster  ll;ii  the  act  under  which 
et^tates  in  fee  tail  have  been  created.  It  is  not  certain 
how  long  the  statute  was  given  full  effect  in  raakiog  estates  in- 
alienable j  in  1472  or  1473*^  we  find  the  proceeding  of  com- 
moD  recovery  fully  established,  throujLrh  which  the  tenant  in 
tail  by  the  aid  of  curious  fictions  was  enabled  to  t^imvi^v  n 
fee  simple,!  3 

Contingent  remainders,  being  destructible  by  the  tortioiL'i 
termination  of  the  particular  estate  before  the  contingent  re* 
mainderman  was  ascertained  or  came  into  existence,  could 
not  be  effeetnaliy  used  for  tying  up  property.*^  The  develop- 
ment of  equitable  estates  made  it  possible  to  create  future  in- 
terests through  shifting  uses  and  eicecutory  devi.ses,  which 
were  not  liable  to  such  destruction,  and  the  form  of  settle* 
ment  of  estates  commonly  arranged  for  in  eomtemplatiou  of 
marriage*  is  said  to  have  been  invented  in  the  time  of  the 
Protectorate.*^  It  was  shortly  thereafter  that  the  m)-eallHl 
rule  against  perpetuities  began  to  assume  its  present  form.** 
and  in  the  Duke  of  Norfolk's  case,  1685,  the  test  of  Hve«  iu 
being  was  definitely  established*  The  rule  was  tin  ally  nettled 
in  Cadell  v.  Palmer**  as  follows:  No  limitation  of  a  conLingi*nl 
future  interest  upon  a  prior  interest  is  valid,  unless  uuch 
future  interest  must  vest  at  a  time  not  later  than  tlie  expim- 
tion  of  any  number  of  specified  lives  in  being  at  the  time  the 
interest  is  created,  or  within  twenty-one  years  thereafter,  to 


»lot]^duetory  Act,  Art,  5&. 
»  Ciml  Code  I  2109. 

tiouftlibui, 
13  12  Ed.  IT,  Tdtarum  *•  Cftfte. 


t3  Blji<ik»toiie  U  a57.0, 
HCiraj,  Bule  tgiuiivt  Perpotatte 
131,  i;85. 
*»  PolltMsk  Utud  Lawn,  p,  U% 
i«GrAy,  Btc  15^070. 

ni  ct  ft  P.  S72,  laas. 
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which  period  (in  case  of  a  minority)  the  time  of  the  gestation 
of  an  infant  may  be  added.  Professor  Gray  states  the  rule 
as  follows:^®  **no  interest  subject  to  a  condition  precedent  is 
good,  unless  the  condition  must  be  fulfilled,  if  at  all,  within 
twenty-one  years  after  some  life  in  being  at  the  creation  of 
the  interest.''  The  rule  against  perpetuities  has  been  adopted 
in  the  United  States  as  part  of  the  common  law.*®  In  some 
states  it  has  been  attempted  to  give  the  rule  statutory  ex- 
pression, without  any  radical  change.2<>  In  New  York  the 
period  for  which  property  may  -be  tied  up  is  two  lives  in  being 
at  the  creation  of  the  estate,  with  provision  for  minority .** 
This  change  of  the  rule,  with  regard  to  real  property,  has  been 
adopted  in  Michigan,  Wisconsin,  and  Minnesota -,22  Alabama 
makes  the  term  three  lives  plus  ten  years.23  In  New  York 
the  tying  up  is  called  suspension  of  the  power  of  alienation, 
and  means  that  there  are  no  persons  in  being  by  whom  an  ab- 
solute fee  in  possession  can  be  conveyed.^^ 

Estates  tail  were  likewise  introduced  from  England  to 
America.  In  many  states  they  have  been  changed  into  estates 
in  fee  simple,^^  in  others  (e.  g.  Illinois)  into  life  estates  in  the 
first  taker  with  remainder  in  fee  simple  to  those  next  entitled 
to  take.  As  the  tenant  in  tail  can  convey  a  fee  simple,  the 
estate  tail  does  not  create  a  perpetuity,  and  the  changes  ef- 
fected in  the  various  states  have  not  been  of  a  radical  nature. 

Closely  connected  with  the  question  of  perpetuities  is  that 

18  Sec.  201.  tendency  in  this  country  to  regard 
i»  Gray,     Sec.     200 ;     Chilcott     v.  the    inalienability    rather    than    re- 
Hart,  23  Col.  40,  35  L.  R.  A.  41.  moteness  of  vesting  as  the  test  of  a 

20  Gray,  Sec.  735-746:  Georgia,  perpetuity.  This  appears  especially 
Iowa,  Kentucky,  Connecticut,  Ohio,  in  the  validity  of  remote  rights  of 
Indiana,  Mississippi.  entry  for  condition  broken  and  pos- 

21  R.  St.  II  1,  2  Sec.  15,  16;  Real  sibilities  of  reverter.  Gray  §  299- 
Property  Law  §  32;  Gray,  Sec.  747-  313. 

50.  26  See    Stimson    Sec.    1313.     The 

22  Gray  §  751.  earliest  statute  abolishing  estates 
28  Gray,  §  742.  tail  is  that  of  the  Province  of  South 
24  Real   Property  Law   §   32.     So     Carolina  of  April  9,  1733  (Statutes 

also     Michigan,    Wisconsin,    Minne-  III,  p.  341),  providing  that  **noth- 

8ota;  Gray  §  751.     See  Gray  §  728-  ing  herein  is  to  make  the  statute  de 

752  on  American  legislation.     As  to  donis   in    force   in    this   province   or 

distinction    between    suspension    of  to   make  estates  which  were  or  are 

power  of  alienation  and  remoteness  fee  simple   conditional   at  the  com- 

of  vesting,  see  Gray  §  140  and  chap,  mon  law  estates  in  tail  in  this  prov- 

VII.      There    does    seem    to    be    a  inee. '^ 
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of  accumulations,  which  relates  to  income  and  has  therefore 
no  direct  bearing  upon  real  estate.  The  English  Thellusson 
Act  of  1800  made  directions  for  accumulation  for  a  longer 
period  than  the  lives  of  the  settlers,  or  for  longer  than  twenty- 
one  years  after  their  death,  or  than  any  minority,  void.^*  Some 
American  states,  notably  New  York  and  Pennsylvania,  have 
adopted  similar  provisions  against  accumulations.^^ 

No  constitutional  question  has  been  raised  with  regard  to 
laws  against  perpetuities.  The  prohibition  of  a  perpetuity 
invariably  acts  upon  the  devolution  of  property  after  death 
which  is  subject  to  a  very  ample,  if  not  absolute,  legislative 
control.28  The  laws  against  perpetuities  in  other  words  do  not 
take  property,  nor  do  they  even  regulate  its  use  in  the  hands 
of  the  owner.  If  statutory  legislation  in  this  matter  be  re- 
garded as  falling  under  the  police  power,  such  exercise  of  the 
police  power  is  in  perfect  conformity  to  the  spirit  of  the  com- 
mon law. 

§  368.  Mortmain  legislation  in  England.^®— The  term  mort- 
main was  originally  confined  to  the  holdings  of  the  church, 
and  was  later  on  extended  to  other  corporations.  A  corpora- 
tion may  be  perpetual,  and  its  purposes  are  fixed;  therefore 
its  property  is  virtually  held  in  perpetuity ;  for  though  it  may 
convey  this  or  that  particular  piece  of  property,  yet  its  estate, 
as  an  entirety  and  disregarding  changes  of  form,  is  tied  to 
permanent  purposes.    The  same  is  true  of  charitable  trusts.*' 

As  the  corporation  is  free  of  the  incidents  of  physical  per- 
sonality, feudal  holdings  which  fell  into  corporate  hands  were 
iHaadvaDta^rcous  tc>  {hv  Ion]  who  lof^t  tin*  v;iluublc  nrafit 
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Jnder  Richard  II  these  statates^  originally  confined  to  the 
diun.-h,  were  extended  to  lay  corporationa,^*  Being  pat^aed 
primarily  for  the  benefit  nf  the  King,  the  King  had  power  to 
lieve  from  their  operation,  and  this  was  done  by  so-called 
icenses  in  inortiuain.  When  eorporationg  came  to  reeeive 
brnial  and  technical  charters  of  ineorporation  {from  the  time 
f  Iit*nryVI)^  a  license  in  mortmain  became  a  regular  feature 
'  such  a  ehjirter,  and  npon  this  license  rests  the  right  of  eor- 
iratiouH  in  England,  to  hold  land  free  from  the  right  of  the 
rd  or  King  to  enter.  The  power  to  take  or  hold  personal 
ro|>erty  was  never  limited* 

Trusts  for  charities  not  vested  in  corporations  as  trustees, 
ongh  likewise*  perpetual*  were  not  included  in  the  statutes 
f  mortmain,  and  were  favoretl  in  equity.  It  was  only  in 
TiB  that  gifts  of  tands  (not  personal  property)  to  charitable 
were  subjected  to  formal  restrictions.^* 

I  369.    Mortmain  legrislation  in  America, ^^— In  America  the 

wer  of  eorporntioiiH  to  hold  n*al  property  is  regulated  by 
atute,  the  usual  provision  being  that  they  may  hold  what 
necessary  for  their  corporate  purposes.  This  limitation  is 
herent  in  the  nature  of  corporate  capacity,  and  can  hardly 
'  said  to  represent  a  distinct  mortmain  policy,  which,  indeed, 
entirely  unsuited  to  many  clashes  of  business  corporations, 
ilroad  corporations  are,  next  to  the  United  States  and  state 
ivcrnments,  the  largest  landholders  in  the  country. 
With  regard  to  corporations  organised  for  religious  and 
nevoleiit  purposcK,  the  laws  of  the  different  states  show  a 
istinct  policy  to  prevent  an  undue  accumulation  of  property 
cd  especially  of  land.  Thus  a  number  of  states  limit  the 
Kiwer  to  take  by  will;  the  constitution  of  Mississippi  forbids 
e vises  of  land  or  interests  therein  for  religious  or  charitable 
nrposcs  entirely  j^-*  Pennsylvania  has^  re-enacted  in  substance 
he  provisions  of  the  English  statute  of  1736  extending  it  to 
►ersonal  property,^*  New  York  limits  the  amount  that  may 
taken  under  the  will  of  a  testator  leaving  a  wife  or  child 
r  parent,  relatively  to  his  estate.^"  Moreover,  a  number  of 
tatcH  limit  absolutely  the  total  amount  which  a  religious 
iiety  may  hohl,  either  hy  fixing  a  maximum  acreage  of  land 


*i  15   Ki*v   lU  *'H^^  ''5,    i:i9:i. 
izBttiU  9  Ow,  n;  ell,  2tl. 


■•Sec.  26&. 

*«  Ai*t  April  26,  1855. 
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(so  in  Illinois),  or  a  maximum  value  of  property,  real  or 
personal,  or  of  the  income  therefrom.  In  New  York  the  ten- 
dency has  been  to  increase  the  amount  allowed  to  be  held 
($12000  income  in  1875 ;  $250000  income  or  $3000000  principal 
in  1889 ;  $500000  income  and  $3000000  principal  at  present)  ;»* 
and  in  Pennsylvania  the  amount  allowed  to  be  held  may  be  in- 
creased according  to  its  purposes  by  order  of  a  court.*® 

Gifts  to  charitable  uses  are  treated  by  the  American  courts 
with  the  same  liberality  as  they  were  in  England,  and  of 
course  the  prohibition  of  gifts  to  superstitious  uses  as  under- 
stood by  the  statute  of  Henry  VIII  has  disappeared ;  although 
even  now  some  courts  find  themselves  imable  to  sustain  be- 
quests for  masses  on  the  ground  that  no  beneficiary  is  ascer- 
tAinable.3^  In  New  York  it  was  held  that  under  the  recon- 
struction of  the  law  of  trusts  effected  by  the  Revised  Statutes 
of  1828,  the  English  law  of  charitable  uses  had  been  entirely 
done  away  with,  and  that  charitable  gifts  in  trust  could  be 
made  only  to  corporations  existing  for  that  purpose;*®  but 
by  an  act  of  1893***  the  legislature  reversed  this  policy  and 
legalised  trusts  notwithstanding  the  indefiniteness  of  bene- 
ficiaries.'* ^ 

The  history  of  the  law  in  New  York  shows  that  the  whole 
matter  of  gifts  to  charities  is  absolutely  within  the  legislative 
power,  unless  controlled  by  specific  constitutional  provisions: 
and  the  same  is  true  of  the  corporate  capacity  to  take  and 
hold  lands.  This  legislative  power  is  not  in  any  way  affected 
by  claims  of  religious  liberty.  The  acknowledged  power  of 
restraint  is,  however,   exercised  with   great  moderation,  and 
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§  370*     Perpetiial  rents.^^— Rents  are  at  common  law  kieor- 

poreul  Uereditaiuents  and  as  such  interests  in  real  estate*  They 
are  either  incidents  to  feudal  tenure  (rents  service),  or  may 
be  crested  irrespective  of  such  tenure  (rents  charge  or  rents 
seek).  The  difference  between  the  two  kinds  of  rents  is  that 
a  right  to  distrain  inheres  in  the  rent  service,  and  had  to  be 
»*xpressly  reserved  in  the  other  class.  Rents  service  in  England 
conld  not  be  reserved  on  grants  in  fee  after  1290,  in  conse- 
quence of  the  Statute  Quia  Emptores.  Feudal  tenures  have 
disappeared  in  America  (they  ar^  expressly  abolished  by  the 
istitutions  of  New  York,  Arkansas,  Minnesota^  Wisconsin), 
id,  except  in  Pennsylvania,**^  rents  service  issuing  ont  of 
estateg  in  fee  simple  have  become  impossible.  Perpetual  rents 
eharge  ean,  however,  be  created  in  nearly  all  states,  although 
they  are  most  unusuaL^^  In  Pennsylvania  where  such  rents 
occur*  the  legislature  in  1869  attempted  to  provide  for  the 
conipulsory  redemption  of  existing  irredeemable  rents  at  the 
option  of  the  owner  of  the  land,  but  the  act  was  declared  un- 
eonstitntional.^**  The  court  admitted  that  it  would  have  been 
within  the  power  of  th(*  legislature  to  forbid  the  future 
creation  of  perpetual  rents;  but  this  the  statute  failed  to  do, 
operating  only  on  existing  rents,  and  apparently  assnming 
lew  rents  were  not  apt  to  be  created.  In  Maryland 
rents  are  redeemable  after  fifteen  years.  The  absence 
fjf  provisions  in  other  states  is  probably  to  be  ascribed  like- 
wise to  the  fact  that  such  rents  are  not  as  a  matter  of  fact 
created;  in  France  and  Germany  all  rents  are  necessarily  re- 
deemable after  thirty  years,*^  in  Germany  with  a  reservation 
In  favor  of  territorial  law^s, 

§371.  Long  leas^*— The  eonstitution  of  New  York,  while 
saving  rents  created  prior  to  1846,  prohibits  leases  or  grants  of 
agricultural  land,  for  a  longer  period  than  twelve  years,  in 
which  shall  be  reserved  any  rent   or  service  of  any  kind.*** 


*»  Hf  e,  al»0,  i  589. 
44  Ijigefaol!  T,  SergeAnt,  1  Whart. 
337;  nee  Oraj  Perpetuities,  §  26. 
4|gefi  Scott  V.  Lunt,  7  Pet.  BM, 
^  ft>e  are  recogul^d  in  New 
Ijy    Ktatute.      Heftl    Property 
liavr*   %    193,  linws  1S05«  eh.  98. 

i«  PiiJairet  *«    Appeal^    67    Vn.    St 
479;  ttv  Sei^  589,  ivfra.     As  ta  an 


act  of  Pennaylva&ia  of  1855  tie- 
c  la  ring  groumT  renti  to  be  extiu* 
gtiiBilied  where  no  payment  or  de- 
al and  for  payment  had  been  made 
for  21  yoar»,  iee  Wilson  v,  laem^n- 
irtn-,  185  V.  S.  55. 

*T  C.  C,  530,  B.  n,  B.   1202. 

*»Goa»ta.  1,  14, 
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The  same  provision  is  foiind  in  Miehigan,^^  and,  with  a  change 
of  the  maximum  term,  in  lowa,^^  Minnesota,^*  and  Wiscon- 
sin.^^ Alabama  provides  by  statute  that  no  leasehold  estate 
can  be  created  for  a  longer  term  than  twenty  years.  California, 
Nevada,  and  Dakota  limit  leases  of  town  lots  and  build- 
ings to  twenty  years,  of  agricultural  lands  to  ten  years. 

With  reference  to  the  prohibition  contained  in  the  consti- 
tution of  New  York  the  Court  of  Appeals  of  that  state  says: 
**The  theory  of  the  convention  which  prepared  the  provision 
was  that  long  leases  of  agricultural  lands  for  agricultural 
purposes  were  detrimental  to  the  interests  of  agriculture,  be- 
cause the  tenants  had  no  desire  to  improve  by  the  best  method 
of  cultivation,  an  inheritance  which  was  liable  to  pass  from 
them  and  their  descendants  without  a  compensation."**  This 
reasoning  seems  very  peculiar;  for  the  longer  the  leasehold, 
the  more  will  the  tenant  be  apt  to  make  improvements,  and 
it  is  upon  this  theory  that  long  or  perpetual  leases  are  favored 
by  economists.  In  short  leases  there  will  be  no  inducement 
to  the  tenant  to  make  permanent  improvements,  unless  the 
law  secures  him  compensation  therefor  upon  the  expiration 
of  his  lease ;  and  in  England  and  Ireland  such  right  has  been 
in  part  secured  by  legislation.*^**  In  the  United  States  such 
laws  seem  to  be  unknown.  The  natural  effect  of  the  prohibi- 
tion of  long  agricultural  leases  would  seem  to  be  that  land  will 
not  be  leased  for  cultivation,  but  that  the  owner  will  cultivate 
it  through  hired  labor.  This  system  will  tend  to  produce 
small  peasant  proprietors,  and  to  prevent  the  development  of 
a  class  of  great  landlords  and  socially  and  politically  depend- 
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could  in  the  absence  of  regulative  legislation,  reduce  landhold- 
ers to  a  condition  of  absolute  dependence,  and  make  them  to 
all  intents  and  purposes  rent  paying  tenants;  in  the  western 
arid  states  water  rights  have  therefore  become  the  object  of 
considerable  legislative  solicitude.*^*^  A  system  of  perpetual 
rents  and  leases  may,  however,  also  have  its  beneficial  re- 
sults. While  at  the  beginning  of  the  last  century,  the  con- 
sideration of  political  and  social  dependence  was  controlling, 
and  legislation  was  therefore  inimical  to  permanent  tenures  of 
that  kind,  an  opposite  tendency  has  set  in  in  recent  years,  and 
rent  paying  estates  (Rentengueter)  have  been  encouraged  by 
statute  in  Prussia.  They  are  intended  to  be  used  for  the  pur- 
pose of  transforming  agricultural  laborers  into  farmers  on 
their  own  account.  The  German  civil  code,  while  declaring 
rents  in  general  to  be  redeemable,  has  made  a  saving  in  behalf 
of  the  rent  paying  estates  created  under  state  legislation.*^® 

»»  See  §§  414-417,  infra.  »« Introductory  act  to  Civil  Code, 

Art.  62. 


CHAPTER  XVm. 
BUSINESS  AFFECTED  WITH  A  PUBLIC  INTEBB8T. 

§  372.  Statement  of  the  doctrine.— The  doctrine  of  property 
affected  with  a  public  interest  was  definitely  formulated  in 
this  country  in  the  case  of  Munn  v.  Illinois.^  The  court  laid 
down  the  principle  that  **when  one  devotes  his  property  to  a 
use  in  which  the  public  has  an  interest,  he  in  effect  grants  to 
the  public  an  interest  in  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common  good  to  the  extent 
of  the  interest  he  has  thus  created."  The  business  affected 
by  the  case  before  the  court  was  that  of  the  storage  of  grain 
in  elevators  in  the  city  of  Chicago;  the  public  control  exer- 
cised consisted  in  the  regulation  of  charges.  A  number  of 
other  cases  decided  at  the  same  time  (all  thei^e  cases  being 
known  as  the  Granger  cases)  sustained  similar  control  exer- 
cised over  railroads.  In  support  of  the  doctrine  enunciated 
by  the  court  the  following  passage  from  Lord  Hale's  treatise 
De  Portibus  Maris  is  quoted:  **If  the  king  or  subject  have 
a  public  wharf  unto  which  all  persons  that  come  to  that 
port  must  come  as  for  the  purpose  to  unlade  or  lade  their 
goods,  because  they  are  the  wharfs  only  licensed  by  the  queen, 
according  to  the  statute  of  1  Eliz.  cap.  11,  or  because  there  is 
no  other  wharf  in  that  port,  as  it  may  fall  out  where  a  port  is 
newly  erected,  in  that  case  there  cannot  be  taken  arbitrary 
and  excessive  duties  or  cranage,  wharfage,  pesage,  &c. ;  neither 
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patroBage  and  therefore  public  interest;  but  this  is  fsr  from 
Haying  that  he  grants  to  the  public  an  interest  in  the  sense 
of  a  right.  By  making  property  valuable  to  the  public,  the 
owner  m  guided  by  considerations  of  self-interest,  and  he  ex- 
pects to  derive  from  tbe  publie  jmlronuge  a  profit  commensu- 
rate to  the  publie  use.  There  is  no  purpose,  actual  or  implied, 
to  part  with  his  proprietary  control  in  the  least  degree,  such 
as  is  undoubtedly  involved  in  the  dt>dieaiion  of  a  public  hi*rh- 
way.^  The  supposed  grant  to  the  public  is  therefore  a  pure 
ftctioa  of  laWp  which »  far  from  aiding^  merely  confuses  the 
understanding  of  the  problem.  In  making  his  property  val* 
uable  to  the  public  and  offering  it  to  the  service  of  the  publie, 
the  owner  does  merely  what  every  business  man  does  who  in* 
^it^  indiseriniiiiate  publie  patronage* 

§  373*  Kinds  of  business  and  forms  of  control.— If  a  greater 
than  the  ordinary  control  i.s  clainiod,  it  should  be  justilied  by 
the  peculiar  conditions  of  tbe  business  atfected. 

Omitting  those  kinds  of  business  which  are  subjected  to  a 
upecial  control  in  the  interest  of  peace,  safety,  health  and 
itiurals,  and  which  involve  only  the  police  power  in  the  nar- 
rower sense  of  the  term,  the  following  have  been  classed  from 
time  to  time  as  in  a  special  sense  public  occupations  or  classes 
of  bmiinesa;  at  common  law,  the  business  of  the  carrier,  inn- 
keeper, ferryman,  wharfinger,  miller;  the  character  is  fre- 
quently indicated  by  1  he  term  pulvlie  or  common  carrier^  etc, ; 
by  modern  statutes,  and  in  addition  to  the  common  law,  the 
business  nf  railroads''  and  the  telegraph  and  telephone;  also 
the  nmnagemc^nt  of  turnpikes  and  canals ;  storage  of  grain  and 
l€>baeeo»  and  the  business  of  stockyards  j  the  supply  of  water, 
iras,  light,  heat,  and  power,  through  pipes  and  wires;  and 
banking  and  insurance;  under  recent  judicial  decisions,  also 
the  gathering  and  distribution  of  news  and  market  quotations.* 


-See    remarks   of    Fry,    L.    J-^    iti 
AasterbeTry    v.    Cf>q> 'n    of   Oldham  ^ 

y  Ch,  [>.  750,  Oil  p,  7S4. 
3  Thtf   cloctrin©  that  a  mUroad   in 

fTi^tetl    with   a    public   use   is   laitl 
dttwti   ivith  espeetal  cleftrncaa  in  01- 

iHt    \\    BijpTvis**™,    16    WflH    678, 
|u    f*^re'if[n    nmutrUm    r^:iilriind»    are 

bo    rr^nltvl    tm  f»mi-piibiit*    profit 

rt^     if     \h**y    nni     iii>t    attO)(i.tt1irr 
E»wii(m1   utid    ttiiiaagecl   bj   thts  ilate. 


and  arp  mibject  to  governm(*nt!il 
contro]  regarding  cbarf^es^  dlsf^rim- 
itiation^  etc.  In  Auatrta  contro* 
vemea  as  to  iuterpr^tatioD  of  rail- 
road I 'hurt  era  are  assigned  to  the 
admioiatrative  (Hinrta,  the  regtUar 
rivil  jurisdiction  being  excluded, 
(Kniwiinr      Nationaloekonomie      lllf 

\m.) 

*  Tri     flermany      iiiiniiig     ih     also 
tjoated  {La  a  buatoesa  affected  with 
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While  it  may  be  said  that  the  various  classes  of  business 
mentioned  have  to  do  with  either  transportation,  or  finance, 
or  the  necessaries  of  life,  or  the  staple  products  of  the  com- 
munity, it  does  not  appear  that  they  have  one  common  char- 
acteristic which  could  explain  the  special  public  interest. 

Turning  to  the  special  control  exercised  over  them,  we  find 
that  it  assumes  one  or  more  of  the  following  forms :  the  regu- 
lation of  charges;  the  requirement  of  equal  service;  requirt'- 
ments  in  the  interest  of  public  convenience ;  and  requirements 
and  restraints  in  the  interest  of  financial  security. 

It  is  then  necessary  to  inquire,  to  what  classes  of  business 
each  of  these  requirements  applies,  and  how  it  is  justified  by 
the  nature  of  the  business  to  which  it  applies. 

REGULATION  OF  CHARGES.   $$  374-385.» 

§374.  English  legislation.— The  English  Statutes  of  the 
Realm  show  only  few  parliamentary  enactments  regarding 
charges  or  prices.  Of  the  time  of  Edward  II  there  is  an  assise 
of  bread  and  ale,  and  an  act  fixing  toll  at  mills,  and  the  prices 
of  victuals  form  the  subject  of  a  statute  of  Henry  VIII.®  The 
legislation  regarding  the  rate  of  interest  on  money  has  already 
been  referred  to;  closely  allied  to  it  is  the  legislation  as  to 
profits  on  exchange  of  money,  of  which  an  example  is  found  in 
25  Ed.  Ill  St.  5,  c.  12.  Reference  has  also  been  made  to  the 
Statutes  of  Laborers  providing  for  the  fixing  of  maximum 
rates  of  wages.  Of  the  time  of  the  Tudors  we  find  statutes 
fixing  prices  or  rates  for  long  bows,^  fares  of  Thames  Water- 
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itifti,*  books,**  and  beer  barrels.*"  The  price  of  coal  in  Loii- 
ilon  is  fixed  by  16  and  17  Car.  II  c%  2;  and  by  3  P,  and  M. 
c.  12,  I  24,  tbe  jiistit^es  of  the  peace  are  authorised  to  assess 
the  prioea  of  land  earriagt*  for  all  goods,  These  statutes  prob- 
ublv  do  not  n*prest*iit  the  whole  of  authoritative  regulation  of 
ehargt'S  in  Englaud,  which  should  include  rates  made  by  local 
iiiith€>ritiv5?s,  under  eharter  autliorlty  or  prost^riptive  right.  If 
we  ask  <*n  what  prineiple  the  power  to  regtUate  was  elainied, 
different  considerations  will  be  foimd  to  apply  to  different 
Hubjects:  the  price  of  bread  has  been  from  an  early  time  the 
objeet  of  governmental  solieitude  iii  all  couiitriej^;  niaxinuun 
wages  were  fixed  as  a  means  of  restraining  the  laboring  classes ; 
the  regulation  of  the  rate  of  interest  was  regarded  as  a  license 
rather  than  as  a  restriction.  But  generally  the  doctrine  of 
tlie  later  Middle  Ages,  enunciated  especially  in  the  writings  of 
the  canonical  jiirints,  was  that  every  commodity  had  its  just 
an<l  true  price,  and  that  ch^terraination  by  public  authority 
was  not  only  a  legitimate,  but  in  many  cases  the  best  method 
of  getting  at  this  pneej'  The  doctrine  has  been  abandoned 
in  England,  and  the  old  statutes  arc  no  longer  in  force ;  but  the 
•6  Henry  71 U*  rup,  7;  2  iitid  3 


b 


P,  k  M,  v»p.  16. 

»  25  Hs?Tir,v  Vni,  t-ap.  15, 

>*35  n.  vnr,  f.  s. 

it  Cunniugliam.  OrowU)  of  Eng- 
liiib  (*f>mm^rrc  II,  232,  mifi  ctpe- 
rinlljr  Entletimnn,  Bttidien  %\xt  Ro- 
tineb  -  Kanonistisi'ljcn  Wiri- 
tiiMire  ir,  as, 
"^Rogers*  Rix  (_'eu furies  i>f  Work 
titi'l  Wajjes,  p.  140:  *'Xd  polii**? 
of  the  middle  agesi  would  allow 
n  prodwer  nf  Hie  ri(*<*eisSBrie8  of 
to  fti  his  pli*irg©i  bj  th*? 
of  ihc  irolhidualy  or  In  e^o- 
ttotnical  lun^mge,  to  atlctw  siippUes 
Irt  br  ftbaotutely  dotGrrained  by 
demand*  Tlie  lavr  did  not  fix  tbe 
piriee  of  I  he  raw  material,  wbcjit  or 
bnrley.  \i  iilli»iit'd  tbi»  ta  b«  dt?- 
1<fr mined  by  srjimty  or  plenty ;  in- 
turprcfyd,  oof  by  tbt^  individunl '» 
,  needfl,  but  by  the  nmpfe  of  the 
wkol«  niHrki^t  But  it  fixed  tli<* 
cattle*  ut  tho  luWnir  whlc*h  must  b^* 
nil    nln'tst    iM\\\    burley    in 


order  to  make  them  into  bread  ftnd 
ale.  Not  to  do  tbia  would  b&ve 
beea  to  the  mind  of  th(^  ttiirteentfa 
century,  and  for  manj  a  century 
afterwards,  to  surretider  tbe  price 
of  food  to  A  I! ombi nation  of  bakers 
and  brewora,  or  to  allow  n  rapacious 
dealer  to  starve  the  public,  Tbey 
thought  that  wbenover  the  vnlue  or 
part  of  the  vabie  of  a  necessary 
commodity  was  wholly  determinable 
by  human  agencies,  It  was  possible 
to  apprniBe  these  agencies,  and 
that  it  was  just  and  necessary  to 
do  so.  That  we  have  tacitly  relin- 
quished the  practice  of  our  fon>» 
fathers  is*  T  repeat,  the  result  of 
the  experience  that  eompetition  1$ 
Biifiicient  for  tbe  protect iou  of  the 
consumer.  But  I  am  dispcised  to 
believe  that,  if  a  contrary  eiperi* 
pnce  wore  to  become  !*enHible,  we 
Hhould  diarpcdrt  our  present  prac- 
tice aiod  revive,  it  niny  be,  the  past, 
ut  least  in  »itme  directions." 
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earlier  practice  of  legislation  has  not  perhaps  been  without 
influence  upon  the  doctrines  of  American  courts. 

§  376.    American  legislation  regarding  prices  and  charges.— 

Legislation  in  the  colonies  seems  to  have  conflned  itself  to 
the  following  of  English  precedents:  the  Revised  Laws  of 
Massachusetts  of  1649  show  regulations  of  prices  or  rates  in 
the  following  matters:  interest  on  money;  wages;  bread;  fer- 
riage; mill  tolls;  and  wharfage.  Massachusetts  also  provided 
for  punishing  those  taking  excessive  wages  or  unreasonable 
prices  for  merchandise,  and  in  1777  enacted  for  the  City  of 
Boston  an  elaborate  tariff  of  charges  for  labor  and  merchan- 
dise, which,  however,  was  repealed  in  the  same  year .^2  The 
earliest  legislation  of  the  Colony  of  New  York  in  this  matter 
relates  to  wharfage  rates.^^  ^  statute  of  the  State  of  New 
York  of  1786  provided  for  the  furnishing  of  books  by  authors 
at  reasonable  prices.^  ^ 

The  regulation  of  wages  has  been  abandoned  in  all  states, 
and  is  forbidden  by  the  constitution  of  Louisiana;^*  the  ma- 
jority of  states  regulate  the  rate  of  interest  on  money;  many 
states  provide  for  authoritative  determination  of  mill  tolls, 
ferry  and  wharfage  rates,  and  pilot  fees.  Turnpike  corpora- 
tions and  canal  companies  were  first  formed  by  special  acts, 
which  often  fixed  the  tolls  ;^^  where  turnpikes  are  now  estab- 
lished under  general  acts,  local  authorities  are  often  given 
power  to  regulate  tolls,  so  in  Illinois.^^  The  early  railroad 
charters  likewise  regularly  contained  provisions  regarding' 
rates;  and  in  the  first  general  railroad  act,  that  of  New  York 
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of  the  tobacco  produciDg  states  reguJate  the  charges  for  ware- 

Iliousiog  tobacco,  so  North  Carolina  by  act  of  1895,  The  iegiH- 
iuilon  of  tht*  last  decade  has  added  to  the  list  of  regulated 
ebargea:  telephone  rates,'**  insurance  rates,^^^  the  price  of 
|rus,^*  and  the  price  of  waterj^^  and  the  charges  made  by  stock 
yard  eompanies.^^* 
Mention  should  also  be  made  of  the  power  contained  in 
city  charters  to  regrulate  the  compensation  of  hackmen,-^  dray- 
men, omnibus  drivers,  porters,  expressmen,  and  others  pursu- 
ing a  like  occupation.^ 

■  g  376-  Attitude  of  the  courts*— Local  re^dations  have 
Huot,  in  the  pa^^t,  been  subjected  to  serious  judicial  scrutiny  as 
Bt<i  the  question  of  their  constitutionality*^**       The    fixing    of 

rnaximum  rates  of  interest  has  always  been  upheld  without 

if|uestioniii^,  the  long  established  historical  usage  being  re- 
garded as  a  sufficient  justification.  The  regulation  of  grist 
mill  tolls  has  been  sustained  in  Maine  upon  the  groimd,  that 
from  the  early  Qolonial  times  mills  have  always  been  aided 
^p,  by  leg-ialation  in  the  public  intcrest/-^'^  The  constitutionality 
^kf  the  1t*gis!ation  regulating  railroad  charges  was  upheld,  upon 
ffthe  fullest  consideration,  in  the  Granger  Cases, ^^  which  at  the 
same  time  suMtainod  the  regulation  of  warehouse  rates.  The 
principal  opinion  was  written  in  the  warehouse  case  (Munn  v. 
m  Illinois),  and  the  court  rclieil  most  strongly  upon  the  fact  that 

■  the  business  of  grain  elevators  in  the  city  of  Chicago,  a  *'gate- 
B  way  of  eonwnerce,  *  *  constituted  a  virtual  monopoly.  The  same 
H  justification  applies  still  more  strongly  to  railroads;  for  the 
^  business  of  a  railroad,  which  calls  for  extraordinary  legal  priv- 

il**gt*s  in  the  exercise  of  emiiient  domain,  has  some  of  the  fea* 


»•  Indiana,  Marybnd^  1S96. 
w  New  Himipshirey  1809. 
w  New    York   General    Laws,    ch, 
10,  i  70. 
I  jfi  IlKnoiB  Act  gf  1891, 

I  Nehraskji    and    Kansas,     1897. 

\*r\m  net  of  Kanstts  weii  declared  un< 

Itntional  on  acconnt  of  iu  un- 

nbleaeNi   and    jneqiiulity;    see 

R?(>ttii}g  V*  Kansas  City  Stock  Yards 

H>.,  im  tl.  8,  79. 

**Ab    to    regulatintj    of    hackney 


as  mimitt  City  Law,  V,  |  1,  No. 
42. 

^^  Sustained  in  Commf^nwealth  v. 
Duane^  98  Mass*  1;  Commonweallh 
V.  Gage,  114  Mass.  328;  also  Chi- 
cago Union  Traction  CompaujT  v. 
Chicago,  199  III.  484  and  579,  65  N. 
E.  451  and  470,  ^ase  of  a  atret't 
milroad  coriipuaiy* 

^TSt^te  V.  Edwards,  SG  Mi*.  1^L^ 
25  L.  R,  A.  504. 

^^m    IT.    a    113,    155,    M\4,     ]79, 


^towchm    lee    Anderson^    Ortgirt    of     liO,  1^1,  1S3. 
Loinineif^^    1635,    1637,    1654;    By- 
ner '«  Focdem  XIX  721,  XX  159. 
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lures  of  a  de  jure,  as  well  as  of  a  de  facto  monopoly.  Not* 
withstauding  some  more  general  expregsious,  the  Orangiar 
Cases  might  have  been  construed  as  makiiij^  the  power  to  re^i- 
late  eharges  dependent  upon  tht*  monopoUstic  charaeter  of  h 
})usiness;  and  the  same  view  may  be  taken  of  the  decisiont 
in  Budd  V,  New  York/'^*  sustaining  the  New  York  statute  fix- 
ing elevator  charges  in  the  eities  of  New  York  and  Buffalo, 
in  whieh  thi*  e<jurt  likewise  dwelled  upon  the  virtual  moDo|K>ly 
enjoyed  by  the  business,  and  in  Spring  Valley  Water  Worku 
V.  Sehottler,®"  where  it  is  reeognised  that  the  state  may  nrgu- 
late  the  priee  of  water  if  the  supply  is  monopolised.  ,^But_th*' 
requirement  of  a  monopoly,  legal  or  actual,  as  a  jui^tiHrnlian 
for  the  legislative  regulation  of  charges,  was  abaDim  1  ja 
Brass  v.  North  Dakota,  where  the  regulation  was  upheld,  aU 
though  the  grain  elevator  business  in  that  state  did  not  prt^ 
sent  any  feature  of  monopoly,**  '*Wlieii^it  ia  once  admitted 
•  *  ^  that  it  is  competent  for  the  legislative  power  to  coa- 
trol  the  business  of  elevating  and  storing  grain,  whether  ear- 
ried  on  by  individuals  or  associations,  in  cities  of  one  size  sml 
in  some  circumstances,  it  follows  that  such  power  may  be  le- 
gally exerted  over  the  same  business  when  earned  on  b 
smaller  cities  and  in  other  cii'cumiitances/*  The  expresskm'* 
in  the  earlier  eases  concerning  the  monopolistic  charactt^r  of 
the  business  were  now  declared  to  havt*  gone  only  to  the  qucs? 
tion  of  the  propriety,  and  not  of  the  power  of  sueh  legislation. 
The  decision  was  rendered  by  a  bare  majority  of  the  court, 
and  the  dissenting  opinion  again  emphasised  the  view  that 
only  a  practical  monopoly  justifies  the  regulation  of  ehargo* 
The  regulation  of  tobacco  warehouse  charges  would  be  siiti' 
liar  in  principle  to  the  regulation  of  grain  elevator  charges 
The  regulation  of  telephone  rates  has  been  upheld  upon  lh<? 
same  grounds  as  that  of  railroad  rates/*^  The  reguIaT 
insurance  rates  has  not  yet  been  passed  ufjon  judicially. 

§377,    JuatificatioE  by  legal  ar  virtual  monopoly,— Wb^ 

39  UB  0.  S.  517. 
a«nO  V,  8,  347, 

511  im  IT.  a  Z9h 

iJ  Hock^^tt  V,  Sinle,  inn  Ind.  2fiO; 
Outrnl  llnjon  TH,  CV  v,  Bmtlbnry. 
1(16  Imb  h 

«?t  In  Gtrmiiny  thi*  r<>gtt1iilion  of 
clmrget    l«w    gi*n<>nvU/    boQU 


doncilp   unrl   in   Bc»mo  nstMf    (I 

post  rutm  hoM  been  BuimtHui**^ 
Charges  of  pi  Hern,  k«^i^r»  n(  nvAr 
lie  vimwynnrr^^  His  ift'l 

(InigijiMi*  ijdijf   »til  '^ 

Ihonty.    Tru^Q  Co4*>  I  7»'ih, 
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he  eonstitutional  power  to  regulate  prices  and  charges  is 
examined  on  principle,  little  diiliiuilty  will  be  found  in  sustain- 
ing it  \nth  reference  to  all  classes  of  business  claiming  special 
'privileges  at  the  hands  of  the  community.  In  nearly  all  eases 
the  privilej*e  h  of  sueb  a  character  that  it  cannot  be  indiscrim- 
iuately  given,  and  therefore  the  business  constitutes  a  de 
Jure  monopoly ;  and  in  all  cases  the  enjoyment  of  special  priv* 
ilegt*9  removes  the  business  from  a  condition  of  equality  with 
[purely  private  enterprises.  The  enjoyment  of  special  rights 
snd  powers  demands  and  justifies  the  exercise  of  special  con- 
trol. This  consideration  applies  to  all  enterprises,  in  behalf  of 
;Vhich  the  power  of  eminent  (hjmain  is  exercised,  or  which  use 
public  highways  in  a  special  and  exclusive  manner  r  railroads, 
canals,  bridges,  turnpikes,  telegraph,  telephime,  water,  gas, 
iftnd  electric  conduits.  The  right  to  keep  a  ferry  being  treated 
a  Eranchise»  falls  under  the  same  principle.  A  mill  which 
tises  water  power,  is  very  commonly  granted  special  privileges 
with  regard  to  rjvertiow,*^  The  keepers  of  cabs  and  hacks  en- 
joy special  rights,  if  they  have  permanent  stands  on  city 
itreets. 

It  has  been  shown  that  the  opinions  delivered  in  the  earlier 

rain  elevator  cases  strongly  relied  upon  the  monopolistic 
character  of  the  business.  The  monopoly  in  these  eases  was 
liot  a  legal  one,  but  it  was  held  to  exist  virtually  and  de  facto. 
The  argument  of  special  privilege  does  not  avail  in  such  a  ease 
jto  justify  the  regulation  of  charges;  but  since  the  common 

egulating  factor,  competition,  is  absent,  a  condition  is  pre- 
sented which  calls  for  the  exercise  of  the  police  power  for 
the  prevention  of  oi^prcssion.^*  The  police  power  is  exercised 
for  the  prevention  of  monopolies,  where  they  rest  upon  pre- 
!fentablc  machinations;  it  follows  that  where  a  monopoly  is 


««gea  %i  4|0»113,  infra. 
«sAn  iaAtiwce  of  regulalion  of 
iricea  iji  cu»e  of  »  moDopoly  is 
Ufuml  It]  Daaent,  Acta  of  tlie  Privy 
DoqucU,  1545,  p«  192;  on  complaint 
ck  by  the  whole  comimny  of 
iwjtfTs  I  hut  one  Peter  van  He  Id  en, 
Bteetjftrd,  Imving  in  his 
tbe  whole  trmle  of  bringing 
vtv*  intfi  tho  realm,  de- 
icb     r¥ftN*w.iv**     pricet    as 


the  J  viere  not  able  tf*  live  upon  the 
gain  that  ehoyld  rcrtt  unto  them, 
giving  flo  excessively  for  the  Bame^ 
it  was  ordained  that  be  tihouM  not 
demand  above  £7  sh.  10  for  the 
band. — In  the  leading  EngUeth  cane, 
AUnut  V,  logHa,  12  East  527,  the 
power  to  prevent  unr^aHonablo 
charges  was  based  upon  the  spetiial 
privileges  enjoyed  by  the  dock 
company. 
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inevitable  by  reason  of  natural  conditions,  the  power  must 
exist  to  minimise  its  detrimental  eflPeets.  Wherever  physical 
conditions  are  naturally  limited  for  carrying  on  some  business, 
a  case  arises  for  special  control;  and  this  will  often  be  true 
of  mill  and  wharf  rights ;  but  it  is  also  possible  that  economic 
conditions  will  tend  to  make  a  business  a  monopoly;  so  the 
business  of  an  exchange  cannot  be  advantageously  carried  on 
except  by  a  co-operation  and  concentration  of  all  interests. 
The  regulation  of  charges  would  seem  as  justifiable  here  as  in 
the  grain  elevator  cases. 

§378.  Constitutionality  in  other  cases.— Where  there  is 
neither  legal  nor  actual  monopoly,  the  question  of  the  power 
to  regulate  charges  presents  great  difficulties.  It  seems  im- 
possible to  deny  the  constitutional  power  in  the  face  of  such 
a  decision  as  Brass  v.  North  Dakota^®  and  of  the  well-estab- 
lished limitation  of  rates^  of  interest,  and  there  seems,  more- 
over, to  be  no  case  in  which  a  reasonable  regulation  of  charges 
has  been  declared  unconstitutional  on  the  ground  that  the 
legislature  does  not  possess  such  power.  On  the  other  hand, 
it  is  true  that  popular,  legislative,  and  judicial  sentiment  alike 
are  opposed  to  the  recognition  of  an  indiscriminate  power 
to  regulate  charges.  The  Court  of  Appeals  of  New  York,  in 
the  Budd  case,  said  that  no  general  power  resided  in  the  legis- 
lature to  regulate  private  business,  prescribe  the  conditions 
under  which  it  should  be  conducted,  fix  the  price  of  commod- 
ities or  services,  or  interfere  with  the  freedom  of  contract,  and 
that  the  merchant,  manufacturer,  artisan,  and  laborer,  under 
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A  possilbli^  salution  of  the  difficulty  may  be  found  in  the 

^pplicatiou  of  the  prineiple  of  equality.    Conceding  that  it  is 

rithin  the  general  seope  of  the  poliee  power  to  prevent  un- 

L^asonahfe  charges  as  eonstituling  a  forin  of  eeonomie  oppres- 

ion  and,  as  a  means  of  prevention,  to  fi^  rates*  yet  it  is  clear 

iiat  a  systematic  regnlation  of  charges  of  all  eommotlities  and 

?rvicefi  is  not  within  the  range  of  practieal  legislative  policy. 

All  8ueh  legislation  will  necessarily  apply  to  particular  classes 

of  luisiness.     Under  the  principle  of  equality  the  classeJi  so 

»iiigled  out  should  have  some  special  relation  to  the  possibility 

bI  oppression.     The  justification  for  regulating    charges    in 

Kome  particular  business  would  usually  be  that  it  constitutes 

Bl  de  jure  or  a  ile  facto  monopoly  or  enjoys  special  privileges; 

hut  it  may  eIbo  be  that  the  commodity  selected  is  a  necessary  of 

Iifpp  or  i\u\i  it  is  e^seritial  to  the  industrial  welfare  of  the  com- 
uiinity,  or  that  it  has  been  inuticmorially  the  subject  of  regula- 
iott*  Upon  this  theory  it  is  possible  to  account  for  existing 
egtslation  without  conceding  legislative  power  with  regard 
c>  any  and  all  commodities  which  it  may  choose  to  seleett  and 
m  the  otlier  hand  to  allow  for  new  applications  of  this  power, 
while  subjecting  them  to  an  efficient  judicial  control  which 
will  undoubtedly  be  claimed  and  exercised.  There  will  thus 
H^e  an  adequate  safeguard  against  arbitrary  class  legislation 
■n  the  matter  of  regulation  of  charges.  All  legislation  in  this 
fci alter  will,  moreover,  be  subject  to  the  principle  of  reason- 
ftblenesa  of  the  rate  fixed,— a  principle  which  has  become  estab- 
^ish<*d  in  a  series  of  impiirtant  decisions. 

i.  379.    Earlier  doctrine  that  reasonableness   a  legislative 

I  question*— In  the  ease  of  Mirnn  v.  Illinoi.s,'"^  in  which  the 
howler  to  regulate  charges  was  first  elaborately  discussed  and 
ri^cognised»  it  was  urged  thirt  the  owufr  is  entitled  to  a 
reasonable  compensation,  and  that  what  is  reasonable  is  a 
judicial  and  not  a  legislative  nuestion.  This  was  denied  by 
the  Supreme  Court.  The  court  said  that  the  practice  had 
let^n  otherwise;  that  in  private  contracts,  what  is  reasonable 
lUst  be  ascertained  judicially,  because  the  legislature  has  no 
feimtrol  over  such  a  contract,  and  nn  in  matters  of  public 
itereet^  where  no  statutory  regulation  exists,  the  courts  must 


■u 


1^4  R.  101:     **Coiifisel  far  the  stjifc     the    legtalaturii     to    determine     tb€ 
lilflcJaim  any  authority   in     prine  to  be  paid  tot  mining  coaf 
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determine  what  i^  reasonable;  that  to  fix  a  maximum  beyond 
which  a  charge  would  be  unreasonable  is  only  to  substitute 
statutory  for  common  law  regulation,  and  does  not  establish 
a  new  principle,  ^hat  the  power  may  be  abused,  the  court 
continued,  is  no  argument  against  its  existence;  for  protec- 
tion against  abuses  by  legislatures  the  people  must  resort  to 
^  the  polls,  not  to  the  courts^  Even  the  dissenting  opinion  of 
Justice  Field  assumes  that  if  it  be  admitted  that  the  legislature 
has  any  control  over  the  compensation,  the  extent  of  that  com- 
pensation becomes  a  mere  matter  of  legislative  discretion. 

The  principle  of  Munn  v.  Illinois,  laid  down  in  that  case  with 
reference  to  grain  elevators,  was  applied  to  railroad  charges 
in  a  number  of  other  cases  decided  at  the  same  time.**  No 
further  light  is  thrown  by  these  cases  upon  the  question  of 
reasonableness. 

§  380.  Regulation  not  confiscation.'^^^'piie  proposition  that 
the  discretion  of  the  legislature  in  determining  what  shall  be 
a  maximum  reasonable  rate,  is  imcontrollable  by  the  courts, 
was  first  questioned  in  the  so-called  Railroad  Commission 
Cases*  3  decided  in  1886.  It  was  now  said  that  the  power  of 
limitation  or  regulation  is  not  itself  without  limit;  that  the 
power  to  regulate  is  not  a  power  to  destroy,  and  limitation 
not  equivalent  to  confiscation.  That  under  pretense  of  regu- 
lating fares  and  freights  the  state  cannot  require  a  railroad 
corporation  to  carry  persons  or  property  without  reward,  for 
that  would  amount  to  taking  property  for  public  use  without 
just  compensation,  or  without  due  process  of  law.    The  court, 
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le  court  had  no  meaDa,  if  under  any  eircunmtancea  it  would 
have  the  jJovvei\  of  iletermiinng  that  the  legislative  rate  was 
imreasonabie.  In  otht^r  wordH»  legislative  rates  are  presump- 
tively rotisonable,  and  the  biinlen  of  showing  that  they  are 
I  not,  lies  on  the  railroad  company. 
1  §  381,  Bates  fixed  by  comnussion  and  due  process.— The 
next  foHowiog  t^asus  show  a  diirorence  of  judiejal  attitude 
|i»ward  rates*  according  as  they  are  fixed  by  the  legislature  di- 
rectly or  by  a  eomtiiii^sion.  That  the  legislative  power  may 
be  exereiHcd  through  eoiii missions  has  never  been  questioned 
l>y  the  United  States  Supreme  Court,  and  was  tacitly  ad- 
'  m  it  ted  in  the  Railroad  Commmsion  Cases;  and  the  ISupreme 
Court  of  lOinoiii  has  held  expressly  that  the  power  to  regulate 
must  include  reasonable  means^  and  that  the  fixing  of  rates  ac- 
cording to  varying  oireumstancea  requires  the  employment  of 
^administrative  ageneies,^^' 

H  The  delegation  of  the  power  to  fix  rates  to  a  commission 
engaged  the  attention  of  the  Supreme  Court  in  the  ease  of 
^Chicago,  Jlilwaukee  &  St  Paul  R,  R.  Co.  v.  Minnesota/**  de- 
^Kided  in  1890.  An  act  of  Minnesota  (the  act  is  printed  with 
~thi*  report  of  the  case),  provided  that  if  tlip  State  Railroad 
^Commission  should  find  that  railroad  tariffs  were  unequal 
>r  unreaftonable,  it  might  compel  changes  and  the  adoption 
if  mich  rates  as  the  Commission  should  declare  to  be  equal  and 
t*aJ*onal>ie.  To  which  end  the*  Commission  should  inform  the 
Barrier  in  what  respeet  the  charges  were  unequal  or  unreason- 
ibk%  and  reeoiumend  what  tariffs  should  be  substituted  there- 
for/^ If  the  carrier  for  ten  days  after  the  notice  should 
refuse  to  substitute  such  tariff  the  Commission  should  im- 
mediately publish  the  same,  and  thereafter  it  should  be  uu- 
llawful  for  the  carrier  to  cdiarge  a  higher  or  lower  rate/*  The 
Commisston  was  directed  to  enforce  compliance  with  such 
^tariff  through  mandamus  to  be  issued  by  the  Supreme  Court.*** 


*»  Cliicjigi*,    B,    &    Q,    R*    I'o,    V.  the   pn^t   reaaonable   and   juut,      lu- 

Jnntm,    149    tlL    Sfit.'^CongresB   hn»  tursfnte    Commerco    Oommissioo    v', 

not    hfwtowcd    niton    the    Tnterfitate  Alabnma  Midlaad  R.  B,  Co.|  16§  U, 

li'ammpree  Commiitsioii  the  power  to  8»  144* 


|*n'»«*ri!>^   mt©B,   nor  even   io  ufotain 

I  from    tilt*   cciuriB   peFemptory   ordfrft 

If  hut  ifi  tbe  futufe  the  rnMTonc!  com- 

ptuito  Jthotilil  follow  thi*  rMtc«t  which 

ji   hiid   tl(«tttrmjijiHl   to   hiivQ  bcoB   in 


*^'  134  U.  a  41  s. 
♦7  Rix",  He,  i>f  Act. 

*»  Bee.  8g. 
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It  was  further  provided  that  the  Commission  should  conduct 
its  proceedings  in  such  manner  as  would  best  conduce  to  the 
proper  dispatch  of  business  and  the  ends  of  justice.  That 
it  might  make  general  orders  for  the  conduct  of  proceedings 
**  including  forms  of  notices  and  service  thereof  which  shall 
conform  as  nearly  as  may  be  to  those  in  use  in  the  courts  of 
this  state.  Any  party  may  appear  before  the  Commission 
and  be  heard  in  person  or  by  attorney. ' '  Its  proceedings  were 
to  be  public  if  required,  and  any  member  was  authorised  to 
administer  oaths  and  affirmations.^^  The  Commission  was  also 
vested  with  power  to  require  attendance  of  witnesses  and  the 
production  of  books,  and  to  that  end  was  given  leave  to  in- 
voke the  aid  of  the  courts.**^ 

In  this  case  it  was  sought  to  enforce  a  tariflf  which  the 
Commission  had  established  after  complaint  made  as  to  cer- 
tain rates,  the  railroad  company  having  appeared  and  been 
heard  by  the  commission  before  the  making  of  the  tariff.  Man- 
damus proceedings  were  instituted,  and  the  Company  applied 
for  a  reference  to  take  testimony  on  the  issue  raised  by  the 
allegations,  and  as  to  whether  the  rate  fixed  by  the  Commis- 
sion was  reasonable,  fair  and  just.  The  court  denied  the  ap- 
plication for  a  reference  and  rendered  judgment  that  a  per- 
emptory writ  of  mandamus  should  issue,  the  only  question  in 
issue  being  the  violation  of  the  law,  and  not  the  reasonable- 
ness of  the  rates  which  was  conclusively  established  by  the 
finding  of  the  Commission. 

The  United  States  Supreme  Court  held  that  the  Act  did 
not  satisfy  the  principle- that  the  reasonableness  of  rates  can 
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lie  result  was  arrived  at.     The  provisions  of  section  9f  and 
e  set  forth  were  considered  either  as  not  mandatory 
i€  Commission,  or  as  not  applicable  to  the  process  of 
Undmg  the  just  rates,  or  as  not  satisfying  what  the  Supreme 
Court  deems  essential  to  a  judicial   investigatioo,  and  upon 
this  theory  the  act  undertook  to  grant  a  power  to  eoneiude 
a  constitutional  right  Bnthout  due  process  of  law,  and  thereby 
ontra%*ened  the  Constitution  of  the  United  Stntea.    This  ease, 
hen*  establishes  the  prineiple,  that  the  legislature  in  regu- 
lating eharges  catmot  leave  the  conclusive  determination  of 
the  question  of  reasonableness  to  administrative  authorities 
ot  proceeding  under  the  same  safeguards  to  private  rights 
s  eourts  of  justice.     Moreover,  it  is  intimated  that  the  mere 
failure  to  provide  expressly  for  judicial  review  violates  the  re- 
uirement  of  due  proeeKs  of  law. 

382,    Bates  teed  by  legislatiire,— As  regards  rates  fixed 

y  the  legislature  directly,  it  has  never  been  held  that  the 

tatute   itself  must  provide  for  judicial  revisioUj  aud   while 

ro vision  for  an  appeal  to  the  courts  is  not  infrequently  made 

here  the  power  to  fix  rates  is  delegated  to  local  legislative 

odies,*    no  statute  determining  charges  directly   contains  a 

revision  to  that  effect.    When  the  case  of  Budd  v.  New  Yovk^ 

ame  before  the  Supreme  Court,  this  being  a  ease  in  which 

barges  for  elevating  grain  had  been  fixed  directly  by  statute, 

t  was  contended  among  other  thiugs,  relying  upon  the  >rinne- 

ta  case,  that  the  question  of  reasonableness  must  be  reserved 

for  judicial  investigation.     But   the  court  now   drew  a  dis- 

lincticm  bt-tween  rates  fixed  by  the  legislature  directly  and 

ates  which  were  left  to  an  administrative  commission,  and 

eld  that  as  to  the  liilter  due  process  must  be  secured  by  the 

tatute,  while  as  to  the  former  that  is  not  necessary.^     The 

ecorda  in  the  ease  of  Budd  v.  New  York  not  showing  that 

he  ehargi*s  fixed  by  the  statu te  were  unreasonable,  the  court 

*ould  not  inqnire  into  the  question  of  reasonableuess,  '"even 


i8o  niitioii  Acl  Junt'  6,  1891, 
titU  retganl  to  wotcr  ratcaf  see 
furd*ft  Rer.  Stat.   ISOO,  Ciih^s  No, 

»H3  IL  S.  517,  1892. 
3  A  rntc  ma<l*>  hy  »  l^H^al  Kfivern- 
hug  autliority  for  ;i  fmrtifiikir  tiom*     3H  L,  B.  A,  -ifjO, 
ahcniltl  be  i^gartled  t%&  iKhuiiiis^ 


Irutive  jifid  tint  as  leglftlative*  In 
California  a  deti?nai nation  bj  a  lo- 
cal tegrBlativti  coundl  without  hear- 
ing wa«  heltl  not  to  constitute  due 
l>roe©«s  of  law,  Saw  Dlogo  Water 
Company*  v,  San  Diogo,  118  Cal,  556, 
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if  under  any  circumstances  we  could  determine  that  the  maxi- 
mum rate  fixed  by  the  legislature  was  unreasonable."  It  ap- 
pears that  even  the  power  to  question  legislative  rate  is  here 
drawn  in  doubt. 

§383.  Jurisdiction  of  federal  courts.— The  competency 
of  the  judicial  power  to  inquire  into  the  reasonableness  of 
rates  was  again  strongly  insisted  upon  in  Reagan  v.  Farmers 
Loan  &  Trust  Company ."*  While  the  case  arose  under  rates 
established  by  a  railroad  commission,  the  court  distinctly  says 
that  there  is  no  doubt  of  the  power  and  duty  of  courts  to 
inquire  whether  a  body  of  rates  prescribed  by  'a  legislature 
or  a  commission  is  unjust  and  unreasonable,  and  such  as  to 
work  a  practical  destruction  of  rights  of  property,  and  if 
found  so  to  be,  to  restrain  its  operation.  In  this  case  a  Texas 
statute  had  provided  that  rates  should  be  established  by  a 
commission,  but  only  upon  notice  to  the  railroad  company 
to  be  affected,  which  should  be  heard  and  have  process  for 
attendance  of  witnesses ;  the  rates  thus  established  to  be  con- 
clusive until  finally  found  otherwise  in  a  direct  action  brought 
for  that  purpose  in  a  court  of  competent  jurisdiction  in 
Travis  County,  Texas,  in  which  the  burden  of  proof  should 
rest  upon  the  plaintiff.  A  suit  in  equity  was  brought  by 
the  plaintiffs,  citizens  of  New  York,  in  the  United  States  Cir- 
cuit Court,  a  court  holding  sessions  in  said  Travis  County, 
against  the  Texas  Railroad  Commission  to  restrain  it  from 
enforcing  the  rates  established  by  it.  The  United  States 
Supreme  Court  upheld  the  jurisdiction  of  the  Circuit  Court 
for  that  rairrxise  umni  tlie  u^rontij  that  wh<*never  a  citizen  uf  a 
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orm?  One  danger  is  adverted  to  in  Chicago  &c.  R.  Co.  v, 
S'ellman,^  namely,  that  of  eolhision  between  the  railroad  eom- 

any  and  a  person  suing  for  a  penalty  on  account  of  a  charge 
xceeding  the  ie^^al  rate,  sneh  aetiuu  being  brought  in  order 
>  establish  the  nn reasonableness  of  this  rate*  The  question 
an  he  fairly  eonchided  only  if  tlie  public  are  properly  repre- 
cnted^  and  the  T United  States  Supreme  Court  suggests  for 
his  purpose  a  bill  in  equity  against  the  railmad  commission 
r  other  board,  whieh  is  possible  only  if  the  fixing  or  ad  minis- 
ration  of  rates  i*i  entrusted  to  a  boarcL"  This  course  was 
dopted  in  Reagan  v.  Farmers'  Loan  &  Trust  Company  with 
egard  to  the  legislation  of  TexasJ 

As  the  Supreme  Court  has  pointed  outp*  the  question  of  the 
pasonableness  of  rates  would  l*e  more  easily  deter  mined  by  a 
i>[nmission  eomposed  of  persons  whose  special  skill,  ohserva- 
ion  and  experienee  would  qualify  them  to  so  handle  great 
roblems  of  transportatitui  as  to  dn  juKtiee  hoth  to  the  public 
iid  to  those  whose  money  has  been  used  to  construct  and  main- 
in  liigh ways  for  tlie  convenience  and  benefit  of  the  people. 
the  Reagan  ease  the  eonrt  had  saiil  that  the  formation  of 
tariff  of  charges  for  transportation  is  a  legislative  or  ad* 
ninistriitive   rather  tlnin   a    judicial    function,    and    that    it 
is  not  tile  province  of  the  courts  to  enter  upon  the  merely 
■dmin intra tive  duty  of  framing  such  a  tariff.       The    courts 
ny^rdy   restrain   what   in  unreasonable-     The  states  have  at- 
tempted  to  provide  the  administrative  machinery,  but  since 
e  question  of  reasiuiableness  is  a  judicial  one,  the  work  of 
nimissions  must  always  be  open  to  revision  by  the  courts  and 
posnible  dent  rue  tirui  without  the  substitution  of  something 
iter.    It  sliouhl,  moreover,  be  noted  that  a  statute  imposing 
iply  a  penalty  for  i-harging  more  than  a  just  and  reasonable 
mpensation,  without  hxing  any  standard  to  determine  what 
ju^t  and  reusonabte,  has  been  held  unconstitutional  because 
leaves*  the  criminality  of  the  earner's  act  to  depend  upon 
e    jury  s   view    of   tin*    reasonableness    of   the    rate.^^      This 
ew  would  not  extend   to   a  statute  giving  or   withholding 


rfla  ftbo  St,  Louis  &  B,  F.  R.  Co. 
{iVtil  54  Ark.  lOL  It  L.  R  A.  452. 


»*  Smyth  V.  Ami»s,  Uiil  U.  8.  466- 
"  LrttiJifvilf**  &  NaahvUle  H,  Co.   v. 

Commonwpttlth,    m   Ky.    132,   33  L* 

R.  A.  209.    8i^  9  28  supra. 
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merely  civil  remedies  in  case  of  unreasonable  charges,  for  it 
was  said  in  Munn  v.  Illinois  :^°  **In  matters  which  affect  the 
public  interest,  and  as  to  which  legislative  control  may  be 
exercised,  if  there  are  no  statutory  regulations  upon  the  sub- 
ject, the  courts  must  determine  what  is  reasonable."  But 
an  act  should  not  be  made  penal  without  being  defined  to  a  com- 
mon certainty. 

§  385.  Judicial  regulation.— In  order  to  satisfy  the  principle 
that  the  question  of  reasonableness  can  be  determined 
only  by  due  process  of  law,  the  legislature  of  the  state  of 
Kansas,  convened  in  special  session  for  that  purpose,  created 
a  Court  of  Visitation  for  the  establishment  of  railroad  rates. 
This  court  was  vested  with  full  common  law  and  equity  powers, 
and  its  final  decrees  were  made  reviewable  by  the  Supreme 
Court  on  petition  in  error.  The  court  was  vested  with  juris- 
diction to  try  and  determine  all  questions  as  to  what  are 
reasonable  freight  rates  for  the  transportation  of  property 
between  points  in  the  state,  to  apportion  charges  between  con- 
necting roads,  to  classify  freight,  to  require  the  construction 
and  maintenance  of  facilities  for  public  convenience,  to  compel 
reasonable  and  impartial  tram  and  car  service  for  all  patrons 
of  the  railroad,  to  regulate  crossings  and  prescribe  rules  for 
safety,  and  to  restrict  railroad  corporations  to  operations 
within  their  charter  powers.  Proceedings  were  to  be  insti- 
tuted in  this  court  in  the  name  of  the  state  by  the  State 
Solicitor  upon  complaint  of  unreasonable  charges,  or  discrim- 
ination, or  violation  of  law  or  neglect  of  duty,  the  decree  of 
the  court  to  adjudge  what  are  reasonable  rates  for  each  an<l 
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lal  tliits  eonfuBiou  of  judicial  and  legiiilati%'e  functions  vio* 
ted  tile  principle  of  the  separation  nf  powers  and  timt 
le  uct  was  therefore  imeouatitutionah^^ 
A  statute  of  Massaeliusetts  rei^Iating  the  water  nupply  of 
Ttain  town8  and  ivities  provided:  **The  soleetmen  of  a  toivTi 
'  any  |)ersons  deeming  theniselvea  aggrieved  by  the  price 
larged  for  water  by  any  eompany  may  in  the  year  1898  and 
ry  fifth  y«iur  thereafter  apply  by  petition  to  the  supreme 
id  tela  I  court,  asking  to  have  the  rate  fixed  at  a  reasonable 
iiu,  •  ♦  «  jin^i  two  or  more  judges  of  said  court  after 
jaring  the  parties  shall  establish  such  maximnm  rates  as 
ad  eour^  shall  deem  proper;  and  said  niaximum  rates  shall 
?  binding  upon  said  water  company  until  the  same  shall  be 
^vised  and  altered  by  said  court  pursmrnt  to  this  act/' 
It  was  urged  that  the  provision  was  tuicanstitutional  as 
a nsf erring  to  the  eourfc  hrjyfislative  pow(*rs,  thereby  violating 
le  principle  of  the  separation  of  powers.  The  court  admitted 
le  plausibility  of  the  contentitui,  but  preferred  to  interpret 
le  act  in  such  a  manner  as  to  sustain  its  validity.  It  therefore 
*ld  that  the  judgment  t^f  the  e<nirt  was  binding  only  upon 
le  parties  before  it,  and  that  the  legislature  only  secondarily 
iopts  the  rate  thus  fixed  bct^veen  the  parties  as  a  general 
de  for  all.  *Mf  this  is  so,  the  ijuestion  whether  such  a  legis- 
live  consequence  can  be  attached  to  the  decision,  is  not 
sfure  as,"^s 

BEQUrEEMEKT  OP  KQUAL  BEKVICE.  j§  3M-a04. 

I  386.  To  what  kinds  of  business  applicable. --By  the  com* 
on  law  the  obligation  to  render  to  all  alike,  at  the  customary 
lies,  the  ordinurv  services  fur  wiiieh  the  business  is  estab- 
shed,**  to  the  extent  of  its  available  resources,  is  imposed 


>2  8t»te  V*  Jt»}iii»oii,  fil  Kan,  803, 
\  I%c,  imn,  49  L,  R.  A.  662. 
K%  al«t*i  HA  U*  (negniity  of  tltfk^gw- 
9n  of  IcgtsJuHve  power  kj  courta, 
rbntskfi  ToL  Co,  v.  Rt^ite^  55 
ph.  627;  Norwalk  Street  B,  Co,'s 
^pMl,  09  Conn,  576* 
I*  Ut*  JwivriHt  174  Muss,  514,  55 
.  EL  38L 

■••Tlt^    f^Hinnrv     eervic*?    of    the 
i«  tnin«|>arUttion,  he 
J L^_   '      "''  btMind  to  carry  one 


whos^i  biiatnefts  i»  not  travel,  biu  to 
ihi  bii»itief!s  mfh  the  travellors^  to- 
licitinjj  their  patronage,  Jfcc,  Jeiicks 
V,  Cokman,  2  Siimn.  ITSl,  1835*  The 
D.  B.  Martin,  11  Blatuh,  233; 
State  V,  8te«Je,  106  K.  C.  766.  So 
the  btisiness  of  the  innkeeper  is  to 
i'tift^rtuin  tmrellors,  not  t*v  ke^p  per 
lofineiit  lK>anlers.  L«mtm*1  v.  Thd 
Curiloii  Hotel,  Limiti?d,  1897,  1  Q, 
B,  541, 
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upon  the  common  carrier  and  the  innkeeper,  the  common  far- 
rier, and  the  owner  of  a  public  mill.  There  is  at  present  some 
tendency  to  enforce  a  similar  duty  against  some  other  kinds 
of  business  on  the  ground  that  they  are  affected  with  a  pubhc 
interest.  So  it  was  held  in  Illinois,  that  where  the  Chicago 
Board  of  Trade  had  voluntarily  engaged  for  years  in  compiling 
market  quotations  and  of  furnishing  the  same  for  a  considera- 
tion by  telegraph  to  all  members  of  the  public  who  desired 
to  obtain  them,  whereby  the  business  of  buying  and  selling 
agricultural  products  throughout  the  country  had  been 
brought  under  the  control  of  market  prices  fixed  and  deter- 
mined by  the  board,  the  board  had  by  its  own  act  mo  far  im- 
pressed on  these  quotations  a  public  interest,  that  it  should 
be  required  to  furnish  them  to  all  without  discrimination.^* 
Again,  in  a  later  case,  it  was  held  by  the  same  court,  that 
the  Associated  Press  having  sold  its  news  reports  to  various 
newspapers  who  became  members,  and-  the  publication  of  such 
news  having  become  of  vast  importance  to  the  public,  it  had 
so  used  its  franchise  as  to  charge  its  business  with  a  public 
interest,  and  that  therefore  all  newspaper  publishers  desiring 
to  purchase  such  news  for  publication  were  entitled  to  pur- 
chase the  same  without  discrimination  against  them.*^  But  in 
a  similar  case  this  view  has  been  repudiated  by  the  Supreme 
Court  of  Missouri.^ ^ 

§387.  Equal  and  sufficient  service.— The  same  duty  is. 
moreover,  recognised  and  enforced  with  regard  to  those  classes 
of  business  in  connection  with  which  special  powers  and  priv- 
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and  all  of  them  operating  as  a  rule  under  corporate  charters 
and  under  specific  public  grants,  have  assumed  certain  obliga- 
tions toward  the  public.  The  extent  of  this  obligation  is  not 
easy  to  define,  but  seems  to  exceed  that  of  the  common  law/ 
The  question  is  chiefly  as  to  the  extent  of  the  service  to  be 
rendered.  At  common  law  the  carrier  and  innkeeper  were 
bound  to  render  service  only  to  the  extent  of  their  available 
accommodation,^®  but  this  it  seems  is  not  the  whole  measure 
of  duty  of  a  public  service  company,  which  as  a  rule  by  the 
terms  of  its  charter  is  bound  to  maintain  a  service  sufficient 
to  meet  the  public  demand,  so  far  as  it  can  be  done  in  the 
nature  of  things,  and  in  accordance  with  the  ordinary  condi- 
tions of  business.^®  Inevitable  inadequacy  of  service,  however, 
does  not  excuse  arbitrary  or  prejudicial  discrimination,*^  and 
such  discrimination  gives  rise  to  a  private  cause  of  action, 
as  well  as  the  refusal  to  render  a  service  which  the  public 
service  company  is  able  to  provide.^^ 

§  388.  Orounds  of  requirement.— Where  a  business  enjoys 
special  privileges  as  to  the  use  of  public  streets,  or  otherwise 
exclusive  rights  (as  in  the  case  of  a  ferry  franchise),  the  duty 
of  equal  service  is  easily  justified  as  a  condition  necessary  to 
render  the  special  grant  consistent  with  the  public  interest. 
So  in  the  Board  of  Trade  and  Associated  Press  cases,  the  ele- 
ment of  a  de  facto  monopoly  clearly  entered  into  the  consid- 
eration of  the  court.  But  this  element  is  conspicuously  absent 
in  the  case  of  the  innkeeper,  and  does  not  necessarily  belong 

18  Jackson    v.    Rogers,    2    Shower  345,  where  an  insufficient  supply  of 

327   (Eng.  K.  B.),  1683,  action  for  natural  gas  was  held  not  to  excuse 

refusing  to  carry  goods.     '*It  was  the  refusal  to  serve  one  particular 

alleged  and  proved  that  he  had  con-  person.    Quaere,  whether  in  such  a 

venience  to  carry  the  same.'*  case  priority  of  application  should 

10  Ballentine    v.    North    Missouri  not  be  held  to  satisfy  the  demands 

R.  R.  Co.,  40  Mo.  491.     The  terms  of   equality.      As   to   preference   of 

of  charter  or  statute  must  be  scru-  perishable       over       non-perishable 

tinised  in  every  case  in  order  to  de-  freight    see    Tiemey   v.    New    York 

termine  whether  there  is  a  duty  or  Central  &  H.  R.  R.  Co.,  76  N.  Y. 

a   discretionary  power.     See  People  305. 

V.  New  York,  L.  E.  &  W.  R.  R.  Co.,  21  Ayres  v.   Chicago  &  N.  W.  R. 

104  N.  Y.  58;  State  v.  Kansas  Cen-  R.  Co.,  71  t^is.  372,  37  N.  W.  432; 

tral  R.  R.  Co.,  47  Kans.  497.     See  Chicago  &  A.  R.  R.  Co.  v.  Erickson, 

§  395,  infra,  and  note  43  L.  R.  A.  91  111.  613.     See,  also,  State  ex  rel. 

225.  Atwater  v.  Del.  L.  &  W.  R.  Co.,  48 

20  See  State  ex  rel.  Wood  v.  Con-  N.  J.  L.  55,  2  Atl.  803. 
Burners'    Gas    Trust    Co.,    157    Ind. 
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to  the  business  of  the  common  carrier.  The  obligation  of  the 
innkeeper,  the  common  carrier  and  the  common  farrier  is 
perhaps  most  satisfactorily  explained  as  due  to  the  policy  of 
*  the  law  to  give  special  protection  to  strangers  and  travellers, 
their  entertainment  being  regarded  in  earlier  stages  of  civilisa- 
tion as  a  semi-public  dutj'.^^  Blackstone  explains  the  obliga- 
tion of  the  innkeeper  by  saying  that  if  he  hangs  out  a  sign 
and  opens  his  house  for  travellers,  it  is  an  implied  obligation 
to  entertain  all  persons  who  travel  that  way;  and  upon  this 
imiversal  assumpsit  an  action  on  the  case  will  lie  against  him 
for  damages  if  he,  without  good  reason,  refuses  to  admit  a 
traveller.^  3  This  theory  might  be  applied  to  any  business 
in  which  services  or  goods  are  offered  indiscriminately  to  the 
public  and  in  which  no  special  arrangements  are  required  with 
each  person  who  is  to  be  served  or  supplied.  It  would  only  be 
necessary  to  provide  that  the  customer's  expression  of  his 
willingness  to  take  shall  be  construed  as  an  acceptance  of  the 
offer  implied  in  the  bid  for  public  patronage,  which  would 
thus  ripen  into  a  contract  at  the  option  of  any  person  who  is 
willing  to  pay  at  the  rates  at  which  the  services  or  goods 
are  offered  to  all.  But  upon  this  theory  the  legal  provision 
would  not  prevent  anybody  from  setting  up  in  business  and 
giving  notice  at  the  same  time  that  he  reserves  the  right  not 
to  deal  with  particular  persons  or  with  certain  classes  of 
persons. 2^  At  common  law  a  person  may  carry  another  per- 
son or  his  goods  by  special  contract  without  becoming  thereby 
a  common  carrier,^^  and  a  man  may  offer  to  carry  for  hire 
only  incidentally  to   another  business  and  as  occasion  may 
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ciuld  be  valid,  and  it  seema  that  stich  a  reservation  cannot  bo 
Etade.** 

§389*     Objects   of  discrimination.— The   question   whether 

e  law  may  requirt*  equal  serviue  becomes  important  in  the 
bllowing  classes  of  cases: 

First,  M'here  the  owner  of  the  business  excludes  certain 
lasse^i  of  persons  by  reason  of  social  prejudice.  It  is  against 
iscriniinatioD  of  this  kind  that  the  so-called  civil  rights  stat- 
tes  are  dirtjcted.    These  statutes  will  be  referred  to  again  in 

nnection  with  the  subject  of  race;  their  constitutionality  has 
lecu  recognised,-^  It  st^ems  that  such  discriihi nation  may  be 
Drbidden,  wherever  the  offer  of  services  is  otherwise  general, 

owever.  the  civil  ri*rbts  acts  are  commonly  confined  to  classes 
f  business  held  to  be  affected  with  a  public  intercst,^  and  to 
taces  of  publ  ic  amusement,  and  the  courts  seem  inclined  to  in- 

?rpret  their  provisions  strictly;^^ 

Second,  where  the  discrimination  is  a  means  employed  to- 

ard  monopolising  some  branch  of  business,  as  where  the 

jllcr  makes  it  a  condition  of  selling,  that  the  buyer  shall 
lot  deal  with  a  competitor,  or  where  the  facilities  of  a 
rtisiness  are  refused  to  one  who  competes  with  the  owner 
\t  the  husioess  or  with  one  whom  the  latter  wishes  to  favor, 
L  statute  forbidding  such  discrimination  w^ould  virtually  be 

statute  fur  the  prevention  of  a  monopoly^  and  w^ould  be  valid 
ven  though  without  the  statute  the  practice  were  not  illegal.''* 
*hifl  wim  recognised  in  the  case  of  stock  yard  companies  with- 
iohling  their  facilities  on  the  grounds  indicated.    The  Bupreme 

fourt  of  niinois.  while  refusing  to  enforce  the  admissioj^  of  a 

ember  to  the  Chicago  Live  Stock  Exchange  intimated  that 
be  character  of  a  public  market  could  be  established  by 
latute,  and  it  was  said   in  New  Jersey  in  a  case  declaring 


»s  Bennett    v.    Diitton,    IG    K\    II. 

I,  nm. 

spBis©  I  604,  infra;  People  v. 
itJiEr,   110   M*  Y,   41S,    1   L.   R.   A. 

):\;  Bnyltea  r,  Cuny,  128  Ul  2S7; 
prgtiftoii  V.  (ViP*,  82  ilii^h,  35S; 
rmftenfftif  \%   fitnte,   ^5   Nt*br,   674, 

a <>  Common wenhb  v.  Sylvester*   13 
Ueo   247;   CwH  v,  Oreeu,   161    Uh 
4$  N.  B.  1105. 


^i  In  the  case  of  railroad  com* 
panics  the  practice  is  illegiil  with- 
out a  special  statutory  proviBion^ 
Chicago  &  N,  W.  R.  B.  Co.  v.  Fe<>- 
pl*:%  56  111  365;  eo  also  with  regBJrd 
to  teleKrnph  itml  telephone  busi- 
nesB.  CbPRapeake*  &t\,  Tel*?phoii^  Co* 
V.  Baltimore,  &!-.,  TeL  Co,,  66  Md, 
399;  iee  also  Pei>ple  ex  ?el,  Poalal 
TeL  Co.  V.  Hudson  River  Td.  CG,p 
19  Abb.  N*  a  466. 
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that  a  stock  yards  company  would  not  be  compelled  to  receive 
cattle  shipped  by  a  railroad  company,  that  public  authority 
must  first  intervene  by  regulations  declaring  the  public  use 
and  control.'^ 

It  seems,  therefore,  that  where  the  refusal  to  serve  is  based 
upon  some  groiuid  contrary  to  public  policy  which  otherwise 
affords  a  legitimate  occasion  for  the  exercise  of  the  police 
power,  such  refusal  as  well  as  the  exaction  of  unreasonable 
discriminating  terms  may  be  made  illegal. 

Third,  discrimination  also  assumes  the  form  of  showing 
special  favors  to  some  party  whose  patronage  is  especially 
valuable  to  the  business.  It  is  this  kind  of  discrimination 
with  which  railroad  companies  have  been  especially  charged. 
Where  large  and  regular  shipments  permit  economies  not 
otherwise  possible,  the  lower  rate  to  the  larger  shipper  Is 
not  in  reality  unequal  treatment;  and  the  common  law  does 
not  forbid  such,  if  indeed  it  forbids  any  discrimination  not 
involving  unreasonable  charges  or  a  refusal  to  serve.**  A 
statutory  prohibition  of  unjust  discrimination  is  maintainable 
to  the  same  extent  that  business  may  be  required  to  be  done  on 
reasonable  terms.  In  the  case  of  railroad  companies  the  prac- 
tice is  perhaps  illegal  without  special  legal  provision,  on  ac- 
coimt  of  the  monopolistic  character  of  the  business  and  the 
special  privileges  which  it  enjoys.** 

§  390.    Legislation   against  discrimination.— Legislation  of 

an  economic  character,  (as  distinguished  from  the  civil  rights 
legislation)  requiring  service  without  discrimination  has  been 
(»nacted  in  America  chiefly  with    regard    to    railroad    com- 
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corporations,^*^  and  news  ngencies,""  Liite  insuranet^ 
eotnpanieg  have  b(?eii  prohibited  from  diseriminatiiig  between 
ilidividuals  of  the  same  elass  or  the  same  expeetation  of  life. 
pr  between  white  and  colored  persons,^"  In  Kansas  and  Ne- 
britska»  in  1897.  stock  yards  doing:  a  stated  amount  of  business 
mere  declared  by  statute  to  be  public  markets,"*^ 

K  £  391.  What  Gonstitutei  unjust  discriminatloii.— With  re* 
brd  to  railroad  compaoies  attempts  have  been  made  to  formu- 
wte,  with  some  fidlness,  what  constitutes  imjust  or  illegal 
diMrrinuDatiou.  8o  the  Interstate  Cnjnmeree  Act  makes  it  un- 
lawful directly  or  indirectly  to  charge  any  person  a  greater 
or  lees  compeusatiou  for  any  service  in  transportaiion  than 
^  cbargfes  any  other  person  for  doing  a  like  and  contempo- 
kneous  service  in  the  transportation  of  a  like  kind  of  traffic 
under   snbHtantially   similar    eireimistanees   and    conditions ;*- 

ro  to  give  any  undue  or  nn reasonable  preference  or  advantagr^ 
any  person,  locality  or  particular  kind  of  traffic,  or  to  sub- 
ject the  same  to  any  nndm*  or  un reasonable  prejudice  or  dis- 
^ vantage  i^^  also  to  charge  or  receive  any  greater  compen- 
■tion  in  the  aggi-egate  for  transportation  of  passengers  or 
of  like  kind  of  property,  under  substantially  similar  eirciim- 
atances  and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direction,  the  shorter  being 
included  in  the  longer  distance."*^ 

_^By  speaking  of  *' substantially  similar  eireumstances  and 
Knditions*'  the  act  makes  it  clear  that  no  mechanical  rule 

■  equality  was  intended  to  be  enforced.  The  Supreme  Court 
Kopting  the  language  of  the  lower  court,  says; 

■  *'In  respect  to  passenger  traffic,  the  positions  of  the  re- 
spective parties  or  classes  hetwi*en  whom  differences^ in  charges 
are  made,  must  be  compared  with  each  other,  and  there  must 
he  found  to  exist  substantial  identity  of  situation  and  of  serv- 
ice, accompanied  by  irregularity  and  partiality  resulting  in 
imdiie  advantage  to  one,  cir  undue  disadvantage  to  the  other, 

ft9«K«ir  Yttrk  Gen*  Liiws,  eh,  40, 
BOS. 

BvtKiilf  Turk  Gen.  Laws»  chap.  SS, 
H  H9,  90;  Common  wealth  v.  Mtjr- 
•IngnUir,  J  44  Pa.  St,  103. 

tN#bni«kA  Gen 'I  l.MWtt  imr,  vh. 
KmiMBtf     t^iHji,    Bet\    745H-7465. 


See  Cot  ting  v,   Kansaii  City  St,   Y, 
Co.,   1S3  U.  8.  79, 

^^8«c,    2    of    Act;    nlao    an    addi- 
tional  act    agrainat   rebatea   of   Feb. 

!«*,  1&03,  32  Slat,  at  U  S47. 
4^  Rc^%  a  of  Ai't, 
**  SiM%  4  of   Art. 
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in  order  to  constitute  unjust  discrimination/'**  Hence  it  was 
held  that  a  railroad  company  may  charge  reduced  rates  for 
excursions,  for  large  parties,  for  commutation  tickets,  etc. 
Results  may  have  to  be  taken  into  consideration  in  order 
to  determine  the  legitimacy  of  the  discrimination.  In  the 
case  of  passengers,  differences  in  rates  may  be  made  between 
those  using  the  road  to  a  greater  or  less  extent;  but  in  the 
case  of  merchandise  **even  if  the  same  reduced  rate  be  allowed 
to  every  one  doing  the  same  amount  of  business,  such  discrim- 
ination may,  if  carried  too  far,  operate  unjustly  upon  the 
smaller  dealers  engaged  in  the  same  business  and  enable  the 
larger  one  to  drive  them  out  of  the  market.''** 

§392.  Circumstances  justifying  discrimination.— The  diffi- 
culty of  determining  what  are  substantially  similar  circmn- 
stances  and  conditions  appears  from  the  radically  different 
interpretation  placed  upon  these  words,  as  used  in  Section 
2,  and  as  used  in  Section  4  of  the  act.  Under  Section  2  it  was 
held  that  a  railroad  company  may  not  charge  for  transporting 
beer  from  Cincinnati  to  Pittsburg  a  smaller  rate  to  A  than  to 
B,  because  A's  warehouse  is  directly  upon  the  line  of  another 
road,  by  the  use  of  which  he  would  save  the  expense  of  cart- 
age; in  other  words,  that  under  this  section  competition  does 
not  create  dissimilarity  of  conditions  justifying  discrimina- 
tion.47 

Under  Section  4  of  the  same  act  it  was  held  that  a  railroad 
company  may  charge  a  greater  rate  of  freight  from  the  East 
to  Chattanooga  than  it  charges  for  the  longer  distance  to  Nash- 
ville, because  in  its  Nashville  business  it  has  to  meet  the  com- 
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Be  case  the  Supreme  Court,  in  answer  to  tlie  argument  that 
5e  priuciple  adopted  '*  would  be  placing  Cfjogrress  in  the  absurd 
[>osit]OQ  of  laying  down  a  rule,  and  then  providini?  that  the 
nile  tthoukl  not  be  enforced  in  the  only  cases  in  which  viola- 
ions  of  the  rule*  were  known  to  exist/'  said:  *'ln  substanpc* 
his  reasoning  only  amounts  to  the  assertion  that  the  settled 
'cmstruetioo  of  the  statute  by  whieh  it  has  been  held  that  real 
iud  substantial  competition  gives  rise  to  the  dissimilarity 
tf  cireumstances  and  conditions  pointed  out  in  the  fourth  sec- 
;ion,  is  wrong  and  should  be  overruled/'  The  court  now  for- 
nulates  the  principle  that  *  ^competition  which  is  real  and  sub- 
itantial,  and  exercises  a  potential  influence  on  rates  to  a 
particular  point,  brings  into  play  the  dissimilarity  of  cireum- 
itances  and  conditions  provided  by  the  statute,  and  justities 
.hi*  lesser  charge  tf»  the  more  distant  and  competitive  point 
Lhan  to  the  nearer  and  non-competitive  place,  and  that  this 
Hght  is  not  destroyed  by  the  mere  fact  that  incidentally  the 
esaer  charge  to  the  competitive  point  may  seemingly  give  a 
fircference  to  that  point,  and  the  greater  rate  to  the  non- 
!ompetitive  point  may  apparently  engender  a  discrimination 
igainst  it/*  It  adds:  ''That,  as  indicated  in  the  previous 
opinions  of  this  court,  there  may  be  eases  where  the  tarrier 
*iinuot  be  allowed  to  avail  of  the  competitive  condition  because 
d"  the  public  interests  and  the  other  provisions  of  the  statute, 
is  of  course  clear*  •  •  •  Take  a  case  where  the  carrier 
isannot  meet  the  competitive  rate  to  a  given  point  without 
transport  in  §r  the  merchandise  at  less  than  the  cost  of  trans- 
portation, and  therefore  without  bringing  about  a  deilciency, 
irhich  would  have  to  be  met  by  increased  charges  upon  other 
business.  Clearly,  in  such  a  case,  the  engaging  in  such  com* 
petitive  traffic  would  both  bring  about  an  unjust  discrimina- 
tion and  a  disresrard  of  the  public  interest,  since  a  tendency 
towards  unn*asoaable  rates  on  other  business  would  arise 
fnim  the  carriage  of  traffic  at  less  than  the  cost  of  transporta- 
tion to  particular  places/*^'* 


fe*18l  V,  a  1,  10,  20,— In  Keo- 
ky  tbe  railrottti  eommisaioii  may 
in  sptH^iui  raHcs  authorisi^  a  rftllroad 
ccmipfiny  to  c?hiirge  Iopb  for  ri  longer 
tltjin  for  u  *h<frf(*r  <)i^tanf6  (Ky, 
Hfat.  I  K20,  S21>.  Tliiii  ia  ii  slia- 
en><iuir   pfjvirer  vwterl  In  an  ailrain- 


istrative  body,  but  unobjectioaable 
becatise  ejtpr^sly  authoriaed  by  the 
conatitntmn  (&  218).  See  rUiaota 
Central  R,  R.  Co,  v.  Com  moo  wealth, 
'22   Kt,    Law   Hep.    1159,   64   9.    W. 
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§  393.    Discrimination  allowed  or  prescribed  I7  law.— It  is 

here  only  necessary  to  advert  to  the  constitutional  aspect  of 
the  legislation  determining  conditions  of  equality.  There  are 
three  questions  which  may  arise  in  this  connection :  first,  may 
the  legislature  conclusively  determine  that  certain  discrimina- 
tions are  allowable?  second,  may  it  prescribe  certain  discrim- 
inations ?  and  third,  may  it  require  that  certain  differences  be 
ignored  in  making  charges  for  services? 

Upon  the  first  question  there  seems  to  be  no  judicial  author- 
ity. A  claim  on  the  part  of  the  courts  to  control  and  eventually 
to  disallow  a  discrimination  sanctioned  by  statute  would  have 
to  rest  on  the  theory  that  there  is  a  constitutional  right  to 
equal  service,  that  in  other  words  the  business  rendering  the 
service  is  purely  a  public  agency,  and  that  for  the  state  to 
allow  it  unjustly  to  discriminate  is  a  deprivation  of  the  equal 
protection  of  the  law. 

As  for  the  second  question,  it  would  seem  that  if  the  legis- 
lature may  prescribe  equality,  and  if  equality  is  not  incon- 
sistent with  but  involves  proper  discrimination,  it  may  not 
only  allow,  but  may  insist  upon  discriminations  calculated  to 
carry  out  the  principle  of  equality  with  greater  perfection 
and  accuracy.  When  the  validity  of  state  regulation  of  rail- 
road rates  was  first  upheld  by  the  Supreme  Court,  it  was  also 
recognised  that  railroads  might  be  classified  for  the  purpose 
of  establishing  different  rates,^  and  it  was  held  later  on  that 
if  the  classification  made  by  the  legislature  operates  uni- 
formly, the  courts  cannot  decide  whether  it  was  the  best  that 
could  have  been  made.-     Logically,  the  same  principle  should 
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favor  of  those  who  happen  to  use  the  road  more  than  others. 
'*The  power  of  the  legislature  to  eoaet  general  laws  regard- 
ing a  cniiipauy  and  its  attairs  does  not  include  the  power  to 
compel  it  to  make  an  exeeptian  in  favor  of  Komf*  particular 
ela»s  in  the  eommuiiity  and  to  carry  the  membei*s  thereof  at 
a  less  sum  than  it  ban  the  right  to  ehar^'e  for  those  who  are 
nut  fortnjjiite  etjtruy:h  in  l)e  mt^rubers  thereof/'  Yet  the  court 
fLdtnits  that  the  legislature  may  establish  certain  hours  of  the 
day  during  wliieh  trains  Bhali  Ite  rui]  for  a  less  charge  than 
during  the  other  hourn.  This  is  said  to  be  a  rate  for  the 
whole  public  during  those  hours,  and  not  a  discrimination  in 
favor  of  certain  persons.  The  court  does  not  say  whether 
compulsory  reduced  rates  for  excursion  or  commutation  tickets 
would  be  constitutional  or  not*  If  constitutional,  what  ground 
can  be  adduced  for  stopping  the  legislative  power  at  mileage 
rates!  If  mileage  ticket  holders  are  a  class,  why  not  com- 
inuters!  and  why  not  that  part  of  the  public  which  is  in 
the  hnbit  of  riding  at  certain  hours  of  the  day?  If  the  mileage 
ticket  holders  are  a  class  in  a  ditYerent  sense,  and  the  classiti* 
eation  obnoxious  to  the  constitution,  why  should  the  railroad 
eonii>any  be  aUowed  to  discriminate  in  their  favor?  The 
noundneaa  of  the  ilistiiiction  made  by  the  Supreme  Court,  as 
well  as  the  soundness  of  the  whole  decisicto,  from  which  the 
Chief  Justice  and  two  associate  justices  dissented,  may  well 
be  doubted.  It  might  well  be  argued  that  since  the  require- 
tnent  of  equal  service  is  essential  to  reconcile  the  existence  of 
a  monopoly  %vith  the  equal  protection  of  the  law,  all  monopolies 
ought  to  be  required  to  give  equal  service  •  if  tbeiu  any  discrim- 
ioation  is  toleratedj  it  is  because  it  does  not  violate,  but 
carries  out  the  principle  of  equality;  it  would  thus  follow  that 
any  disc riniiimt ions  which  may  be  tolerated,  may  also  be  re- 
ft quired. 

The  decision  in  the  Smith  case  w^as  necessarily  followed  by 

the    Court   of  Appeals  of   New   York,"*    but    the   requirement 

ft  of  reduced  rates  for  mileage  tickets  was  held  valid   as  ap- 

K|||t€d   to  corpomtiong  f»r»^ated   aftrr  the  passage  *>f  the  act* 

^P^394.    Diacrimina^on  forbidden  though  circuinBtanc^  dis- 

limilar*— lliird:    may    the    legislature    forbid    discrimination 

where    ctreutnstances  nn*    dissimilar?      May   it   especially   re- 

*  Bf^r*iid*7   r.    New   York.    U    R.         ^  Vurd^t  t.  Erie  R,  Co,,  162  N,  Y, 
4  W.  a,  C,l  162  N.  Y.  230,  56  N.     42,  ^6  N»  E.  508. 
~       4S8. 
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quire  that  services  or  commodities  of  diflPerent  values  be  given 
and.paid  for  at  the  same  rates?  This  question  enters  into  the 
determination  of  the  validity  of  the  coal-weighing  acts  enacted 
by  a  number  of  states.  The  merchantable  quality  of  coal  being 
determined  by  the  size  of  the  pieces,  the  coal  delivered  by 
the  miner  is  put  through  a  screen  which  sifts  the  compara- 
tively worthless  small  or  slack  coal  from  the  valuable  lump 
coal.  The  lump  coal  is  then  weighed,  and  the  miner  paid 
accordingly.  The  object  of  the  coal-weighing  acts  is  to  com- 
pel weighing  before  screening  so  that  the  miner  may  be  paid 
for  all  the  coal  mined  by  him.  In  so  far  as  the  effect  of  this 
would  be  to  make  the  operators  pay  the  same  price  for  su- 
perior and  inferior  coal  or  for  work  of  superior  and  inferior 
skill  and  care,  it  would  compel  equal  payment  for  unequal  re- 
turns. Upon  this  ground  the  coal-weighing  act  of  Ohio  was 
declared  imconstitutional.® 

It  may  also  be  contended  that  reasonable  discrimination  is 
forbidden,  where  the  law  requires  that  incidental  services  be 
rendered  free  of  charge.  In  Kansas  a  statute  was  declared 
unconstitutional  whiph  required  that  where  a  carload  of  livo 
stock  was  shipped  the  usual  price  charged  therefor  should  in- 
clude transportation  of  the  shipper.  The  court  said:  **We  do 
not  mean  to  say*  that  the  legislature  is  powerless  to  declare 

oRo  Preston,  63  Oh.  St.  428,  59  they  would  get  something  in  return 

N.  E.  101.     In  Arkansas  this  objec-  for    nothing.      The    Illinois    statute 

tion   seems   to   be   obviated   by   per-  of   1897   which   apparently  was  en- 

mitting  the  operator  to  deduct  the  acted   for   that   purpose,   was,  how- 

wpj^lit    nt    inipuntiea    coiitainetl    in  ever^  illterpret^^^l  xia  lejtviiig  tb<f^  fr< 
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circumstances  or  prescribe  conditions  undpr  which  railrond 
companies  may  be  required  to  furnish  traosportfttion  to  ship- 
pers of  live  stock  or  other  merchandise  over  tUeir  lines.  How- 
ever, those  cireujiastances  or  conditions  if  declared  or  pre- 
scribed miLst  exist  in  the  form  of  considerations  or  equivalents 
for  the  transportation  furuished.  It  may  be  that  railroad 
companies  can  be  compeUed  to  carry  patrons  of  their  lioc^s  for 
«ome  other  consideration  than  cash  fares.  To  illostrate,  but 
Diiiy  to  illustrate,  not  to  decide,  it  may  be  that  a  legislative 
enactment  which  imposed  upon  shippers  of  live  stock  the  ob- 
ligation to  care  for  their  stock  en  route,  and  by  that  extent 
to  relieve  the  trainmen  of  the  burden  of  its  care,  and  which 
required  the  company  to  transport  the  shipper  free,  as  an 
equivalent  for  his  relief  of  the  train  employees  in  the  way 
stated^  would  be  constitutionally  valid,  •  ♦  •  ^^^^  i\^^ 
enactment  in  question  does  not  provide  for  the  equivalent  of 
labor  performed  for  transportation  furnished,'*^ 

This  ease  thus  seems  to  hold  that  no  service  ean  be  re* 
quired  but  for  an  equivalent.  Where  incidental  services,  how- 
over,  are  absolutely  or  practically  necessary,  their  inclusion 
in  a  legislative  regiilation  of  charges  is  not  open  to  thi*  ob- 
jection of  inequality.  Ho  it  was  held  in  Budd  v.  New  York** 
that  a  statute  regulating  grain  elevator  charges  might  contain 
a  provision  to  the  effect  that  notlnng  beyond  the  actual  eost 
should  be  charged  for  the  service  of  triianiing  and  shovelling 
the  grain  to  the  leg  of  the  elevator,  since  the  purpose  of 
the  act  might  be  easily  evaded  if  separate  charges  could  be 
made  for  incidental  services.  It  may  be  noted  that  the  dis- 
nenting  opinion  dwells  especially  upon  this  feature  of  the  act 
which  is  said  to  compel  service  without  compensation*  So  it 
aiq^ears  from  the  decision  in  Brass  v.  North  Dakota"  that  the 
owner  of  the  warehouse  had  under  the  statute  to  insure  the 
grain  at  his  own  cost.  In  all  these  eases  the  serviee  is  prac- 
tically the  same  for  all^  and  it  cannot  be  said  that  unequal 
services  are  exacted  at  the  same  rate,'"  It  is  otherwise  where 
railroad  companies  are  required  to  carry  baggage  free  or  to 

f  Atchisou,  T*  &  SL  Fe  R.  R.  Co,  shipping    contract    expres«ly    stipa* 

v»  CamphcU,  *M   Kan.  439,  48  L.  R,  lated  thiit  the  ftliipper  flliouhi  ae**qm- 

A.  25 L     The  act  was  Interpretefl  as  puny  bis  niiMik  ant!  rare  for  Jt» 

leovinK    it    open    ti>    the   tliipper    to  ^143   V.  ft,  517- 

ccotnpaiiv   bis   stock    at  to    ri'le   in  ^*  153  U*  S,  SPI* 

nolrlior  train,  ftm)  thin  although  the  i<»Provisioa     that    gas     companj 
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carry  bicycles  bm  baggage«>^  If  the  legal  rate  in  such  a  easp 
is  fair  to  the  railroad  company^  it  is  wpt  to  be  so  at  th«  ex- 
pense of  the  passengers  who  carry  little  or  uo  baggage.  So 
there  appears  to  be  iiiequality,  if  a  street  railraad  company 
is  required  to  carry  passenger!^  any  distance  within  a  eity  at 
the  uniform  rate  of  five  cents.  It  has  been  shown  for  large 
cities  that  if  every  passenger  rode  the  lougest  distance,  the 
fare  would  not  cover  the  co«t  of  carrying.  But  the  vohintary 
adoption  of  units  of  charges  ignoring  slight  differeuL^es  in  n*- 
liatice  upon  the  equalisation  of  averages  shown  that  upon  a 
reasonable  view  of  the  business  as  a  whole  the  prohibition  of 
certain  discriminations  which  might  be  technicaJly  justifiable, 
may  be  just  and  maintainable  without  a  violation  of  the  prin- 
ciple of  equality.  The  usages  of  business  must  determine* 
whether,  tlie  fair  measure  of  equalisation  has  been  over- 
stepped.'^ 


flhaU  not  charge  for  meter  upheld ^ 
BuffaJo  V,   Buffalo  Gaa  Ca.,   80   N, 

y.  SuppL  1093. 

>i  See  tbe  Session  lawg  of  umiiy 
titates  of  1B96  aad  1S9T. 

12  Ab  to  requIriDg  transfer  of  car 
load  lots  from  oue  road  to  another 
frith  out  expeoBe  to  the  Bhipper,  aee 
Burlington,  &c*,  B.  Co.  v,  Dej, 
82  la.  312,  48  N,  VF.  98,  31  Am.  St, 
Bep,  477,  12  L.  R.  A.  436.  The 
Supreme  Court  of  the  United  States 
h&B  intimated  that  a  rate  flxed 
by  a  commlsflion  is  not  ne>cee* 
Bsrily  unrensonable,  becauBe  at  a 
ttmUar  rate  for  all  froigbt  the 
company  would  not  be  able  to  pay 
operating  expen»m,  a»  long  a*  the 
existing  rates  on  other  mereh&ndiae 
^ro  larjife  profits  for  the  comp&nj. 
MinnenpoUfl  &  St.  L,  R-  Co*  v. 
Minueaota,  186  U,  S,  257.  Ther« 
is  UTidoubtedty  inequalitj  in  such  a 
eaie,  but  it  conBtituteB  a  grievance 
of  tti<?  class  of  sbippem  paying 
hiffher  r-liar^en,  apd  not  of  tlie 
mi  Ir  oaf  I  company,  and  there  i« 
fia  rtmjttiiutional  priaciple  requiring 
publ&t!  service  companicB  to  serve  nl! 


its  patTona  on  equal  terms.  It  is 
believed  that  a  publitr  senrte^  com- 
pauy  cannot  be  required  to  reailer 
Beryicea  (other  thau  such  aa  mm  in- 
cidental to  other  Bervires)  on  tcnna 
whiL'b  menu  a  positive  loss  to  llM 
companiFy  not  even  thouifh  it  wMf 
recoup  that  Iobb  on  other  scndcMi 
but  the  legislature  may  tajiie  thie 
fact  into  coo f^i deration  that  in  vjirw 
of  the  inevitable  ofiemling  espcEui^ 
of  the  busirn^as  taken  An  n 
certain  ier  vices  can  he  n 
without  a  toBs»  which  conjd  not 
rendered  without  a  low  if  n| 
ing  facilitlett  had  to  be  provided 
mt*et  them* 

While  the  ignoring  of  allgbt  dif 
fereuccB  Is  not  fatal  to  thtt  vatiiUtj 
of  regulation  of  chargi?»ir  it  ban  tmin 
pointed    nitt    that    the    innhilitv   ^ir 
failure  of  tfae  pubUe  nutburitiM  *<» 
do  justice  to  the  lini^r  shadiw  »  f      ' 
fereoce  in   tbe  value  of  npni 
one    of    the    scricnia    abji^ti^ 
«tate  rogulated  ehargiaa.    Tbejr  lui< 
the     tendfsncjr    to     tl#tQrt«rale    t^ 
Ifrade     of      9errie«i      m 
Roacher   PoUticn]   BeaMOl/   IJT| 


p«nia 
wlmk^ 
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BEQITIBEMENT  OF  PAETICULAB  ABHAaXGExMENTS  IK  THE 
INTEREST  OF  PUBLIC  CONVBKIENC'E.    51  395-398.1* 

g  395.  Particular  arrangements  not  witliiii  tlie  common 
law  duty  of  equal  service.  — As;  has  been  seeu  before,^ ^  the  earn- 
liion  carrier  or  innkeeper  at  comjnon  law  was  under  obliga- 
titin  to  render  services  only  to  the  extent  of  his  available  ae- 
eommodatioQ,  which  was  left  to  hia  diaeretion.  The  modern 
[niblie  aernce  company  enjoying  special  powers  and  privileges 
acts  under  a  franchise  which  determines  the  scope  of  its*  serv- 
ice, and  thereby  the  extent  and  measjure  of  its  duty,  beyond 
which  it  need  not  go,  so  that  e,  g,  a  railroad  company  cannot 
be  com  pel  led  to  construct  a  line  between  different  points  than 
those  contemplated  by  it»  charter,^*  Within  the  scope  defined 
by  the  charter  the  business  must  be  provided  with  facilities 
adequate  to  render  the  service  offered  to  the  public  and  which 
may  be  expected  to  be  ealle*!  for  under  ordinary  conjitions, 
though  not  sufficient  to  cope  with  an  unusual  pressure  or 
i^mer^ency;^*  but  the  determination  of  the  plan  and  manner  of 
eqiiipmentj  the  location  of  dejiots,  the  arrangement  of  time 
schedules^  etc.,  so  as  to  adjust  the  service  to  a  reasonable  pub- 
lic demand  without  saerifieing  the  right  to  profits,  is  a  prob- 
lem of  such  difficulty  that  it  is  primarily  and  sometimes  ab* 
mdutely  committed  to  thi*  judgment  of  the  board  of  directors. 
Thus  while  in  a  few^  cases  courts  have  held  that  the  establish- 
ment of  stations  and  the  operation  of  trains  may  be  compelled 
by  mandamus,^  ^  as  a  rule  this  remedy  is  withheld  on  the 
ground  that  the  charter  confers  an  authority  without  im- 
posing a  duty  or  that  in  the  nature  of  things  such  a  duty 
requires  the  exercise  of  discretion  and  is  not  merely  minis- 
tpria).**  The  -Supreme  Court  of  the  United  States  has  inti- 
mated that  the  abuse  of  such  discretion  is  more  appropriately 
dealt  with  by  the  legislature  or  by  administrative  boards,  than 


I  SQl,      states      tliut      he     was     aa* 

,  iiur<»d  hj  a  farmer  living  near  Iwo 

•  etUe»t   one   of  which   regu1»teil    the 

jirice  of   niertt   while  the  other   did 

not,   thut   the   best   beef  was   inirari- 

uh\j  resft^'i'A   for  the  bttor  city. 

ift  Zabriiltie    v.    Ilat-kt^iisack,    &c., 
B.  00^,   18  N,  J,   Eq.  178,  90  Am. 


I**  DawBon  v.  Chicago  &  Alton  B. 
B*  Co,,  79  Mo.  296. 

'^'f  People  V.  Chicago  &  Alton  B- 
B.  Co.,  UQ  111,  175,  22  N,  E.  857; 
Poople  ex  Teh  Cantreli  v,  St,  Louis, 
*f".,  R,  Co.,  176  III  512;  State  v. 
Hartford  &  N.  H,  R.  Co.,  2fl  Conn- 
538:  Coneord  &  JM  out  real  B,  B.  Co. 
V.  Boston  4t  M,  R,  R,  €Ut„  *i7  N.  IT. 
464. 

>»Coin,    V.    f^itchburg   B*    Co.,    12 
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by  the  ordinary  judicial  tribunals;^'*  The  power  of  the  legis- 
lature to  rtMiuire  the  maiuteiiauee  of  a  station,  or  to  forbid 
its  diseontinuance  without  the  consent  of  designated  aathori' 
ties,^**  or  to  require  the  stopping  of  trains  at  county  scats,^ 
is  recognised- 

The  obligation  of  the  public  serviee  company  to  provij*^ 
adequate  facilities,  moreover^  relates  only  to  the  onjinary  ami 
uniform  services  for  which  the  business  is  prepared  and  whicb 
van  be  rendered  on  terms  fixed  in  advance  by  general  rult- 
under  proper  classification.  It  does  not  cover  aervicea  or 
the  fiirnishiug  iif  facilities  which  according  to  their  nattirr 
must  be  matter  of  special  bargaining,  and  which  eoukl  not 
be  rendered  indiscriminately  to  all  members  of  the  public  alikr. 
The  fact  that  special  services  or  facilities  are  provideii  for 
one  party,  does  not  give  another  party  a  right  to  the  like 
accommodation.  In  accordanee  with  this  view  it  has  hvinn 
bf^ld  that  railroad  or  steamboat  companies  are  not  under  a 
common  law  obligation  to  give  facilities  requiring  special  CJin- 
tractual  arraogements  to  all  express  companies  alike.^*  The 
same  principle  applies  to  the  aeeommodation  of  sleeping  car 

GfMj  ISfJ;   People   \\  New  York,  I*,     cifle  duUea  regarding  operatioa  Bud 


E.  &  W.  R.  Co,,  1U4  K.  Y.  5%;  State 
\\  KjiuBfiB  Contra!  R.  Co.,  47  Kan. 
407;  Qhiu  &  M.  R.  Co.  v.  People, 
120  UJ,  200  i  Mobile  &  Obio  M.  Co. 
V.  People,  132  III  559,  24  N.  E. 
643  J  Chicago  U  A,  R,  Co,  v.  People, 
152  lU.  230;  Northern  Pac.  R  Co* 
V.  Washington,  142  U.  8.  492- 

i»  Northern  Pac.  H-  Co.  v.  Wa»h* 
ington,  14:^  U.  a  492.  For 
the    hist  or  J    of    the    legislatioa    of 


traffic    facilities,    see    Stlmaan   Aat* 
Stat  Lftw  J !,  8S01V8S03, 

^CoBitD  on  wealth  K  Em»tmm  B. 
Co.,  103  MasB.  54;  RBilroad  Ooa^ 
miasi  oners  v,  PortJand,  Ac,  B.  C«, 
63  Mo.  269;  State  v,  W.  St.  UM 
T.  R.  R.  Co.,  83  Mo.  344?  8Utf  % 
Chicago,  M.  k  SU  P.  R,  Co^  12  a 
D.  305,  47  L,  R,  A.  569. 

»i  Thifl   requirement   must   rnrt  ii» 
tcrfere  undiilj  witli  Um  ir^f^om  of 


Nt*w  York  oil  the  subjeet  see  People     inlerstntt!    commerce.      8e«    IlUiiwtt 


vx  reL  Liuton  v.  Brookljn  Heigbta 
R.  Co.»  172  X.  y,  90,  64  H.  E. 
7S8.  The  Engliah  Railway  and 
Canal  Traflic  Act  1854  (17  and  IS 
Viet  e.  31  fi  2)  provides  that  the 
companie*  shall  according  to  their 
pi*wer»  afford  all  reiisoiioble  facili- 
tli*fi;  thi^  mffirrt»ment  of  Ihru  pro- 
%iiiiun  wuB  Biib*o*]ueutlj  orit  runted  to 
thv  finilwny  ( V»mnii»tHi«jner« *  Hoitth 
I'jiHfeni  Hy,  Co.  v.  RiiiUiiv  Comtnr*., 
rt  il.  B.  r>iv.  5m,  imi.   An  to  Amen< 


i'enl.  R  Co.  v,  IlUti*iU,  163  V^  & 
142,  and  C,  C.  C.  ^  Ht,  I*  B.  C«. 
V.  riHnoia,  177  U.  S.  511,  hiMn 
the  riK|uircmeiit  to  be  vnid;  bMI 
l^ko  8hore  &  M.  8.  B,  B.  C^  f- 
Ohio,    1T3    IT,  8.    2H.\    y.  !t, 

ncfordinu  to   tts  dilTerr  a 

in  difTerctit  cunea, 

52Evprewj  Cawa,  llf  U,  &  I; 
Barony  v.  Oyster  Bay,  t?t<**,  Cos  ^ 
X.  V.  301,  As  to  duty  In  ddifW 
goods  at  irnnthouaoBf  tM  Chkafi  ^ 


can  loginktion,  which  liaa  ium  ape-     N.  W.  B.  Cow  n  Poofiki,  09  HL  lH 
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miptiaies  whieli  likewme  must  be  matter  of  special  con- 
tract;-^ and  to  arrangements  between  telegraph  and  telephone 
companies  regarding  transmission  of  messages."^ 

In  th^*  Express  Cases  the  Supreme  Court  points  out  that 
**as  the  things  earried  »tre  to  be  kept  in  the  personal  custody 
of  the  messenger  or  other  employee  of  the  express  company, 
it  is  important  that  a  certain  amount  of  ear  space  should  \h* 
specially  set  apart  for  the  business,  and  that  this  should,  as 
far  as  practicable^  be  put  in  the  exclusive  possession  of  tiie 
i^xpressman  in  charge.  As  the  business  to  be  done  is  *' ex- 
press/' it  implies  access  to  the  train  for  loading  at  the  latest, 
and  for  unloading  at  the  earliest  convenient  moment.  All 
this  is  entirrdy  inconsistent  with  the  idea  of  an  express  business 
on  passenger  trains  free  to  all  express  carriers.*'  While  in 
Himilar  eases  somt*  state  courts  have  arrived  at  different  con- 
ctusions,  it  did  not  appear  iu  these  eases  that  the  express  eora- 
panies  which  bad  been  refused  accommodation,  had  claimed 
srpecial  privileges  of  the  character  indicated, ^^ 

§  396.  Gab  and  other  privileges  granted  by  raibroad  com- 
panies.—It  is  H  someMbat  diffen^nt  question  whether  railroad 
companies  are  under  obligation  to  alYord  in  their  depot  grounds 
etpiaJ  access  and  aeeomniodation  to  all  owners  of  cabs  or 
omnibuses  desiring  to  solicit  the  patronage  of  arriving  pas- 
sengers; for  in  this  ease  no  special  contracts  are  required,  but 
mere  sufferance  on  the  part  of  the  railroad  company.  The 
courts  are  divided  on  this  question,  the  validity  of  the  grant  of 
an  exclusive  privilege  for  that  purpose  being  affirmed  in  New 
Ynrkr*  Massachusetts,-'  Rhode  Isiand^^^  Connecticut,^* 
Georgia**   and   Minnesota;^'    and   denied   in   Alabama,^^    In- 


«*  PtiUm&D  PaL  Car  Co*  y.  Mis- 
KMin  Pmc.  R.  Co.,  115  U.  S.  587- 

2*  Pcfjple  Y.  Western  Union  TeL 
Co.,  166  in.  15,  40  N.  E.  731;  P(?o- 
plo  v%  Tc-h  Poiital  Tel.  Co.  v.  Hudson 
BtY^t  Telephone  Co.,  19  Abb.  N.  C, 

4m. 

-» Haiifor^J  V,  Catawaflsa*  etc*,  R. 
Ov.  24  Piu  8t.  378;  New  p:o|?laml 
Kx|jre#ui  Co,  v,  Miiln^  C.  H.  R,  Co., 
57  Xfe.  IHi;  McDiifTec  v.  Pt.i-tbna, 
Ifcr,.  JL  TL  Co.,  52  N.  H.  430;  Plrk 
fsircl  r.  Orand  JuuctioE  R.  Co.,  10 
It.  «  W.  399. 


=*  Brown  v.  New  York  Ceot*  & 
H.  R.  R.  Co.,  75  Hun  355. 

2T01d  Colony  E.  Co.  v,  Tripp, 
147  MiL&B.  35 1  Boston  &  A.  B.  Cu. 
V,  Brown^  177  Mass.  65,  52  L.  R.  A, 
418, 

^sGriswold  V.  Webb,  16  R.  I.  64S>. 

i»New  York,  N,  H.  &  H.  R.  Co.- 
V.  Rcovill,  71  Conn.  136. 

■>"  Kii^m  V.  Aflanta  Baggage  Gal. 
Co.,   107  flu.  6.^6,  46  L,  R.  A.  4.^11. 

31  Godbiuit  V*  8t.  Paul  Union 
Depot  R.  Co.,  79  Minn.  188,  47  L 
B.  A.  532. 
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diana,^^  Kentucky  ,3^  Michigan,^^  Missouri,*^  and  Hon- 
tana.37  The  argument  against  the  validity  of  the  privilege  is 
that,  since  depot  grounds  may  be  acquired  by  eminent  domain, 
and  are,  in  any  event,  an  essential  appurtenance  to  the  rail- 
road business,  they  are,  like  the  latter,  affected  with  a  public 
interest,  and  that  therefore  their  use  may  not  be  restricted  by 
a  monopoly.  On  the  other  hand,  it  is  argued  that  limitations 
of  space,  and  the  requirement  of  orderly  and  efficient  service, 
demand  some  restriction  and  discrimination,  and  that  the  rail- 
road company  performs  its  duty  to  the  public,  if  it  provides 
for  their  accommodation  by  reasonable  regulations.  It  is 
plain  that  in  some  matters  the  grant  of  exclusive  privileges  is 
inevitable,  so  in  the  grant  of  restaurant  or  news-stand  privi- 
leges.3® 

§  397.  Legislative  requirements.^^— But  the  denial  of  a 
common  law  obligation  is  not  equivalent  to  the  assertion  of  a 
constitutional  immunity.  It  is  within  the  power  of  the  legis- 
lature to  require  that  adequate  accommodation  be  furnished  by 
a  business  affected  with  a  public  interest  for  the  satisfaction  of 
the  public  needs,  and  that,  if  necessary,  special  arrangements 
be  entered  into  with  that  purpose  in  view.  **The  regulation 
of  matters  of  this  kind  is  legislative  in  its  character,  not  ju- 
dicial. To  what  extent  it  must  come,  if  it  come  at  all.  from 
Congress,  and  to  what  extent  it  may  come  from  the  states, 
are  questions  we  do  not  undertake  to  decide ;  but  that  it  must 
come,  when  it  does  come,  from  the  source  of  legislative  power, 
we  do  not  doubt.  The  legislature  may  impose  a  duty,  and 
when  impo>ietl,  it  will,  if  iieeesHary,  be  enforced  bv  the  courts; 
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to  others,  subject  to  the  condition  that  the  duplication  of  the 
service  impose  no  unreasonable  burden    upon    the    business. 

This  power  is  exercised  especially  by  requiring  railroads  to 
do  connecting  business  with  each  other,  or  to  allow  connections 
between  tracks.^^  Where  one  common  carrier  is  forced  to  enter 
into  special  relations  with  another  for  the  accommodation  of 
the  latter,  the  intended  ultimate  beneficiary  is  the  public,  and 
the  public  benefit  alone  furnishes  the  justification  for  the  re- 
quirement. It  has  therefore  been  held  that  a  railroad  com- 
pany cannot  be  compelled  to  surrender  its  property  to  allow 
the  erection  of  a  private  elevator,  since  that  would  be  taking 
of  private  property  for  private  use.^^  The  requirement  must 
also  keep  substantially  within  the  scope  of  the  business  upon 
which  it  is  imposed.  Thus  a  railroad  company  cannot  be  com- 
pelled to  construct  a  line  between  different  points  than  those 
contemplated  by  the  charter.^  ^ 

A  somewhat  narrow  view  of  the  legislative  power  in  this  re- 
spect is  taken  in  Massachusetts.  A  statute  of  that  state  required 
railroad  companies  to  issue  mileage  tickets  and  to  receive  those 
issued  by  other  companies  or  parts  of  such  tickets  in  payment 
of  their  fares,  subject  to  the  conditions  of  the  issuing  com- 
pany. The  requirement  was  held  to  be  unconstitutional  upon 
the  ground,  among  others,  that  to  compel  a  railroad  company 

*i  Fitchburg     R.     Co.     v.     Grand  the    party    rendering    the    service. 

Junction  R.  Co.,  4  Allen  198;  State  Thus   in    Minnesota   a   statute   was 

V.  Noyes,  47  Me.  189,  denying  power  passed    prohibiting    any    one    from 

M  inconsistent  with  charteif  rights,  carrying   on   the  warehousing  busi- 

criticised  in  Boston  &  M.  R.  R.  Co.  ness  who  was  not  specially  licensed 

V.    County    Commrs.,    79    Me.    386.  therefor,   and   requiring  transporta- 

The    obligation    to    allow    physical  tion    companies    to    deliver    all    un- 

eonnection  does  not  involve  the  duty  claimed  goods  after  twenty  days  to 

to  enter  into  arrangements  for  con-  a  licensed  warehouseman.     This  was 

necting  business.   Atchison,  T.  &  St.  held   to   be   an   unconstitutional   re- 

Fe  B.  Co.  V.  Denver  &  N.  O.  Co.,  110  quirement,    since    it    conferred    ap- 

U.  S.  667.  Principle  of  such  require-  parently   no   benefit   upon   any   one 

ments  sustained  in   Wisconsin,  etc.,  but      the      licensed      warehouseman 

R.  Co.  V.  Jacobson,  179  U.  S.  287.  whose  business  might  be  thereby  in- 

42  Missouri    Pac.    R.    Co.    v.    Ne-  creased.    State  v.  Chicago,  M.  &  St. 

braska,  164  U.  S.  403.    Nor  can  the  P.  R.  Co.,  68  Minn.  381,  38  L.  R.  A. 

power   to    require   services   be   used  672.     See,  also,  G^arton  v.  B.  &  E. 

for  the  purpose  of  forcing  upon  the  R.  Co.,  6  C.  B.   (N.  S.),  639,  1859. 

public    accommodations   which    they  *»  Zabriskie    v.    Hackensack,    &o., 

do   not   want,   and    for   which   they  R.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec. 

would  have  to  pay,  to  the  profit  of  617. 
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to  carry  passengers  on  the  credit  of  another  company,  receif- 
ing  in  return  merely  a  cause  of  action  against  the  other  com- 
I)any  without  providing  for  redemption  funds  or  giving  liens 
(m  tangible  property,  was  taking  property  for  public  use 
without  making  provision  for  compensation.^^  Two  of  the 
justices  dissented  upon  the  ground  that  the  chance  of  loss  was 
infinitesimal,  and  that  any  risk  arising  from  insolvency  or 
abuse  in  the  issue  of  mileage  tickets  could  be  provided  against 
by  the  power  given  to  the  railroad  commissioners  to  exempt  or 
exclude  railroads  from  the  operation  of  the  act.  The  dissent- 
ing opinion  makes  a  strong  plea  for  the  doctrine  that  the  con- 
stitutionality of  a  statute  should  be  judged  by  actual  conditions 
and  practically  certain  results,  and  not  by  remote  theoretical 
or  speculative  possibilities. 

§  398.  Public  convenience  not  ordinarily  a  ground  of  police 
control.— The  Supreme  Court  of  the  United  States,  in  dis- 
cussing the  nature  of  the  power  to  impose  requirements  of  the 
class  here  discussed^ ^  recognises  distinctly  that  it  has  no  ref- 
erence to  health,  morals  or  safety,  but  simply  to  public  con- 
venience; but  while  questioning  the  propriety  of  ranging  it 
under  the  police  power,  it  seems  inclined  to  regard  it  as  a 
general  governmental  object  to  provide  for  the  public  con- 
venience by  compulsory  measures.  The  nature  of  the  require- 
ment seems  to  mark  it  clearly  as  an  exercise  of  the  police  power: 
l)ut  it  would  be  unwarranted  to  conclude  that  this  power  can 
always  be  set  in  motion,  simply  to  subserve  the  convenience 
of  the  public.  It  would  be  a  novel  doctrine  to  assert  that  the 
state  could  prescribe  what  kinds  of  goods  a  dry  goods  mer- 
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legisltttion  proceeds;  for  it  will  be  found  that  requirements 
for  eoovenience  are  eonfin*?d  mainly  to  railroad  companies, 
with  now  and  then  a  similar  provision  affecting  a  telegraph, 
telephone^  gas,  electric j  or  water  company.'*'^  It  may  thuH 
te  eonc hided  that  the  police  power  for  the  public  iMm- 
Biiienee  may  be  exercised  only  with  regard  to  a  business  af- 
^Kted  with  a  pub  lie  interest,  and  that  for  this  purpose  again 
■  business  aifected  with  a  public  interest  is  one  which  enjoys 
Hiher  special  privileges  or  a  virtual  monopoly. 

REQUIREMENTS  AND  RESTRICTIONS    IN   THE   INTEREST   OP 
FINANCIAL  SECURITY.     §|  399-401* 

^  §  389.  Banking  and  insurance.— Banking  and  insurance  are 
pated  very  generally  by  the  statutes  of  the  American  states 
affected  with  a  public  interest,  and  are  subjected  to  elabo- 
te  regulative  and  restrictive  legislation  of  a  kind  not  nor- 
illy  applied  to  other  classes  of  business. 
[The  modern  legislation  regardini^  banks  is  of  a  different 
iracter  from  the  older  English  legislation  affecting  bankers: 
latter  regulated  and  restrained  the  dealing  in  coins,  and 
iilbi  of  exchange  J  and  the  loaning  of  money  on  interest.  At 
present,  with  the  exception  of  the  interest  legislation,  these 
branches  of  business  are  left  free.  The  issue  of  bills  of  credit 
circulate  as  money,  which  has  attained  great  importance 
iy  since  the  eighteenth  century,  was  always  regarded  ns  a 
ciper  subject  of  restrictive  regulation.  The  Revised  Laws  of 
,  York  of  1813,  and  the  Revised  Statutes  of  that  state  of 
R^'*  re(piired  special  authority  of  law  for  the  issue  of  notes 
other  evidences  of  debt  to  be  loaned  or  put  in  circulation 
money;  and  prohibited  the  keeping  of  any  office  for  the 
ise  of  receiving  deposits,  or  discounting  notes  or  bills 
Ithout  such  authority,  which  was  explained  by  later  legis- 
lation as  a  prohibition  of  the  keeping  of  offices  designated  by 
corporate  name  of  a  *'Bank.'*'**  The  General  Banking 
^w  of  1838,  enacted  after  the  crisis  of  1837,  and  which  may 
regarded  as  the  beginning  of  systematic  legislation  on  banks 

s  80,  requjjijig  a  telepbotie  com  *t  1  Rev.  Stat.  p.  712, 

fty  to  provide  moest^ risers  in  cor«         <*Seo    Gen,    Laws    1R92,    cK    59, 
Hlon  with  its  toll  semce.   Central     9  92. 
Ian  Tt?\ef*h.  C4.K   V.  Swovelantl*   14 
I,  Afjp,  Uh  42  K.  E.  1035. 
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in  America,  added  to  the  older  restrictions  the  requirement  of 
a  minimum  capital,  and  of  periodical  reports  and  published 
statements  regarding  the  financial  condition  of  the  bank.  The 
present  banking  legislation,  enacted  by  the  states  for  state 
banks  of  deposit,  and  by  Congress  for  national  banks  of  de- 
posit and  issue,  places  these  banks  imder  systematic  ofiScial 
supervision,  requires  a  permit  for  organisation,  which  is 
granted  only  after  ascertaining  that  all  preliminary  condi- 
tions regarding  payment  of  capital,  etc.,  have  been  compUed 
with,  limits  the  amounts  of  individual  loans  that  may  be  made, 
and  provides  for  periodical  official  examination  of  the  bank. 
The  laws  of  some  states  contain  additional  restrictive  regula- 
tions regarding  trust  companies  and  savings  banks;  so  it  is 
provided  in  New  York  that  the  business  of  a  bank  and  of  a 
savings  bank  must  not  be  carried  on  in  the  same  or  in  com- 
municating rooms,  and  directions  are  given  respecting  the 
kinds  of  business  a  savings  bank  may  do,  and  the  securities  in 
which  it  may  invest  its  funds.'*® 

The  regulation  of  the  business  of  insurance  is  of  more  recent 
date  than  that  of  banks.  The  Revised  Statutes  of  New  York  of 
1828  contain  only  a  few  provisions  in  restraint  of  foreign  in- 
surance companies.  There  is,  however,  a  very  large  amount 
of  special  legislation  for  the  organisation  of  insurance  com- 
panies, and  through  this  sj'stem  of  special  acts  the  legislature 
had  it  in  its  power  to  impose  such  conditions  upon  the  business 
as  it  chose.  The  first  general  legislation  for  the  organisation 
of  mai*ine,  fire,  and  life  insurance  companies  was  enacted  in 
New  York  in   1849.     At  present  most  states  have  elaborate 
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may  be  done;  some  kinds  of  companies  are  required  to  keep 
a  reserve  or  emergency  fund ;  and  foreign  insurance  companies 
must  generally  deposit  securities;  it  is  provided  under  what 
conditions  dividends  may  be  declared ;  and  with  regard  to  fire 
insurance,  a  standard  form  of  insurance  is  sometimes  pre- 
scribed, etc.^ 

§  400.  Orounds  of  control. —When  we  examine  the  nature 
of  the  .restrictions  on  the  business  of  banking  and  insurance, 
we  find  that  they  nearly  all  aim  at  the  same  object:  the  pro- 
tection of  depositors  and  insured  from  losses  resulting  from 
insolvency  of  the  bank  or  insurance  company.  This  loss  is 
to  be  averted  by  insisting  upon  some  guaranty  of  financial 
stability.  Provisions  of  this  character  are  not  absolutely  con- 
fined to  banking  and  insurance;  in  some  states  railroad  or 
other  public  service  corporations  may  not  issUe  securities 
without  complying  with  prescribed  conditions,  or  without  the 
consent  of  designated  authorities  ;2  and  the  power  of  corpora- 
tions to  borrow  may  be  generally  limited. ^  But  in  the  case  of 
banking  and  insurance  they  are  not  necessarily  confined  to 
corporations,  and  by  far  exceed  the  financial  regulations  im- 
posed upon  any  other  kind  of  business.  While  all  the  pro- 
visions furnish  protection  against  fraud,  they  do  not  pretend 
to  be  limited  to  guarding  against  that  danger,  but  plainly 
seek  to  prevent  mere  improvidence  or  inadequacy  of  re- 
sources. 

The  justification  for  this  must  be  found  in  the  peculiar  na- 
ture of  the  business  regulated ;  both  banks  and  insurance  com- 
panies deal  in  their  own  credit,  while  they  receive  cash;  and, 
in  addition,  banks  and  life  insurance  companies  are  the  de- 
positaries of  a  large  proportion  of  the  savings  of  the  people, 
so  that  the  management  of  each  institution  aflfects  a  consid- 
erable part  of  the  public.  These  conditions  create  a  special 
public  danger,  requiring  a  more  incisive  exercise  of  the  police 
power  than  is  called  for  in  an  ordinary  business.  These  con- 
siderations do  not  explain  some  provisions  regarding  fire  in- 
surance that  have  nothing  to  do  with  the  solvency  of  the  com- 
pany; as  where  a  standard  form  of  policy  is  prescribed,  or 

1  New  York  General  Laws,   1892,         2  Massachusetts    Rev.     Laws,    ch. 
ch.  38,   §   9,   12,   16,  24,  39,  41,  120,      109,  §§  24,  25,  26. 
205.  3  New     York     Stock     Corporation 

Law,  §  2. 
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certain  stipulations  in  a  policy  are  declared  void.  But  the 
contract  of  insurance,  regarded  as  an  individual  transaction, 
is  of  the  nature  of  a  wagering  contract ;  it  becomes  a  legitimate 
business  only,  where  it  is  undertaken  on  a  large  scale  by  or- 
ganised capital,  or  by  organised  associations;  then,  however, 
the  conditions  of  the  contract  are  virtually  imposed  by  the 
insurer,  and  it  is  illusory  to  speak  of  a  liberty  of  contract. 
Reasonable  regulations  for  the  purpose  of  producing  equitable 
rights  and  obligations  between  the  parties  have  therefore  been 
upheld  by  the  courts.'* 

§  401.    Restriction  of  right  to  carry  on  business.— Banking 

and  insurance  being  peculiarly  affected  with  a  public  inter- 
est, it  follows  that  the  right  to  carry  on  either  business  may 
be  made  to  depend  upon  the  compliance  with  certain  condi- 
tions; and  a  license  may  be  required  as  evidence  of  compli- 
ance. In  New  York,  in  the  case  of  savings  banks  and  trust 
companies,  the  authorisation  is  only  given  upon  ascertaining 
that  the  general  fitness  of  the  organisers  for  the  discharge  of 
the  duties  appertaining  to  the  trust  is  such  as  to  command  the 
confidence  of  the  community,  and  that  the  public  convenience 
and  advantage  will  be  promoted  by  such  establishment.^ 
This  requirement  has  not  yet  been  passed  upon  by  the  courts, 
but  an  analogous  provision  making  the  construction  of  a  rail- 
road dependent  upon  an  administrative  determination  that 
public  convenience  and  necessity  require  it,  has  been  upheld.* 
The  requirement  of  fitness  cannot  be  regarded  as  prohibitive: 
but  the  provision  as  to  public  convenience  would  seem  to  tend 
toward  the  monopolizing  of  the  businesB. 
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of  persons,  it  is  clear  that  this  requirement  must  have  the 
eflPeet  of  excluding  from  the  business  any  individual  acting 
by  himself,  and  is  to  that  extent  prohibitive.  This  fact  was 
recognised  in  two  cases  arising  under  statutes  of  North  Da- 
kota and  South  Dakota,  restricting  the  business  of  banking  to 
corporations.  The  Supreme  Court  of  North  Dakota  upheld 
the  law,  because  private  banking  might  be  prohibited  alto- 
gether.® The  South  Dakota  court  held  that  the  statute  could 
not  prohibit  any  citizen  from  entering  upon  any  business  not 
injurious  to  the  community,  though  affected  by  a  public  in- 
terest, and  was  therefore  unconlstitutional.® 

New  York  regulates  this  matter  so  as  to  obviate  this  question 
by  allowing  the  organisation  of  a  bank  by  an  *' individual 
banker,"  subject  in  all  respects  to  the  provisions  of  the  Bank- 
ing Law.*^  The  law  also  recognises  the  ** private  banker,'* 
who  may  carry  on  his  business  without  license  and  without 
supervision,  but  who  is  forbidden  to  use  for  his  business  any 
artificial  or  corporate  name  or  any  words  indicating  that  his 
business  is  a  bank.^* 

8  State  ex  rel.  Goodsill  v.  Wood-         lo  The  original  Banking  Act  had 

mansee,  1  N.  D.  246,  11  L.  R.  A.  not  applied  to  individual  bankers 
420.  acting  alone.    Bristol  v.  Barker,  14 

©State  V.  Scougal,  3  S.  D.  55,  15     Johns.  205. 
L.  R.  A.  477.  11  Banking  Law,  §  2,  92. 
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QTJALIFIED  PBOPEBTT. 

§  402.  In  generaL— In  the  case  of  a  business  affected  with 
a  public  interest  it  is  the  act  of  the  owner  which  by  devoting 
certain  property  to  the  public  service  creates  that  interest. 
There  are  other  cases  in  which  property  rights  are  mod- 
ified irrespective  of  the  act  of  the  owner,  by  superior 
public  rights  or  easements,  or  by  the  interdependence 
of  several  properties  upon  each  other.  These  may  be 
designated  as  cases  of  qualified  property.  The  restric- 
tions generally  exist  by  common  law,  but  the  legislature 
sometimes  defines  them  and  sometimes  adds  to  them,  and 
questions  of  the  law  of  property  then  become  mingled  with 
questions  of  constitutional  power. 

NAVIGABLE  WATERS  AND  RIPARIAN  RIGHTS.    §§  403hM)9. 

§  403.    Title  and  easement  of  navigation.— In  the  law  of 

navigable  waters  and  their  shores  or  banks,  property  rights 
are  qualified  by  public  easements  existing  chiefly  in  the  in- 
terest of  navigation.  The  treatment  of  this  very  important 
branch  of  the  law  of  i)roperty  does  not  fall  within  the  scope 
of  a  treatise  on  the  police  power,  and  will  be  very  briefly  dealt 
with  only  for  the  purpose  of  discussing  some  constitutional 
questions  that  have  arisen  regarding  the  extent  of  public  power 
over  riparian  rights.     Thc^  ri^^lits  <)f  the  [)nhhi'  are  tuih 


§404 


KA¥1GABLE  WATERS. 


423 


I  by  that  state,  even  for  grants  luadt*  of  lands  belonging  to  the 
[public  domain.* 

It  will  be  convenient  to  treat,  first,  of  the  land  covered  by 
[M^ater  and  of  improvements  there  constructed;  second,  of  the 

easements  of  the  riparian  owner;  and  third,  of  the  riparian 

land. 

§  404    The  land  covered  by  water*— The  title  to  this  may 
be  in  tlie  riparian  ownur  tinder  the  common  law  rule  re^ard- 
I  ing  nou-ticlal  wat^^rsi  as  recognised  in  a  number  of  states.    This 
Ititle,  ill  the  case  of  navigable  waters,  is  subject  to  the  public 
[easement  of  navij^ation  which  is  co-extensive  wit)»  the  public 
^iieeds,     ** Whatever  the  nature  of  the  interest  of  a  riparian 
owner  in  tlie  submerged  lands  in  front  of  his  upland  bor- 
I  ilering  on  a  [niblic  navigable  river,  his  title  is  not  as  full  and 
rt*oniplete  as  his  title  to  fast  land   vvhieh  has  no  direct  con- 
[iiectian  with  the  navigation  of  such  water.    It  is  a  qualified 
title,  a  bare  technical  title,  not  at  his  absolute  disposal,  as 
is  his  upland,  but  to  be  held  at  all  times  subordinate  to  such 
[use  of  the  submerged  lands  and  of  the  waters  tlowing  over 
them  as  may  be  consistent  with,  or  demanded  by,  the  public 
'  right  of  navigation/ '^^    The  right  of  the  state  or  of  the  United 
JBtates  to  estabHsh  harbor  lines,  <ir  erect  light-houses,  is  there- 
fore probably  the  same  whether  the  title  to  the  bed  of  the 
stream  is  in  the  riparian  owner  or  in  the  state,  these  being 
[in  aid  of  navigation;  but  where  the  bed  of  the  stream  is  pri- 
vately owned,  the  owner  lias  l>een  held  to  be  entitlefl  to  eom- 
[jensation   where   bridge   piers  are     placed    upon    submerged 
lauds.^     Since  the  public  right  of    navigation    rpialifies    the 
riparian  owner  s  rights  to  a  considers l>le  extent,  he  is  entitled 
iu  rompenaation    where    a    non-navigable    stream    is    made 
navigable.* 


«8MvcJy  V.  Boi^lby,  152  U,  S.  1. 
iBce,  however,  Hardin  v,  Jordan,  140 

sBcnmluii  \\   Whet?ler,  179  U.  S, 
'141,  1<tX     In  Wisconsin  the  title  la 
to  he  Bubj€<!t    tti  ill  I   kindB  of 
lie    uiipss^    itif'iuding     the    publii* 
bl  tD  fiik     Wnifiw  BivtT  Club  V. 
[Wiiife,  100  Wis.  H6,  4*2  L.  K.  A.  305. 
i  Hallancr  v.   Peorm^    180  III   20, 


54  N.  E.  428;  Hswkius'  Point  Light 
Kaustj  CHse,  30  Fed.  Rep.  77;  Eiaeti- 

tmch  V,  Hntfleld,  2  Wnab.  236.  Bee 
iilio  Jani*(iviHe  v.  Carpenter,  77  Wis, 
288,  46  N.  W.  ]1!8,  L*i)  Am.  St.  Rep. 
123,  rt  t'HBe  of  spei'lnl  legiBlation  con- 
(iemnod  a;*  Hrbitrnry  and  unequal  and 
a*j  a  legislatWe  iidjiidluafion  of  it 
nuisan*'*^. 

n  Morgan  v*  King,  35  N*  Y.  454. 
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§  405.  Special  grants— Gommonwealth  v.  Alger.— The  title 
to  submerged  lands  may  be  in  the  riparian  owner  under  special 
grants  and  therefore  affected  by  the  power  under  which  such 
grant  was  made  and  by  its  terms.  A  colonial  ordinance  of 
Massachusetts  of  1641  had  given  the  riparian  proprietors  on 
certain  navigable  waters  the  property  to  low  water  mark, 
provided  they  did  not  hinder  the  passage  of  boats  and  other 
vessels.  An  Act  of  the  Legislature  of  1837  established  harbor 
lines  along  the  shores  of  one  of  these  waters  beyond  which 
any  kind  of  building  was  forbidden.  This  line  was  drawn 
above  low  water  mark.  Defendants  erected  a  wharf,  part 
of  which  was,  subsequent  to  the  passage  of  the  act  of  1837, 
extended  beyond  this  line  but  remaining  above  low  water 
mark  and  without  making  any  hindrance  or  injury  to  naviga- 
tion. In  an  action  brought  against  them  the  constitutionality 
of  the  act  was  maintained  and  the  wharf  declared  to  be 
an  unlawful  erection.®  The  court  held  that  all  grants  of 
water  land  are  impliedly  subject  to  restraints  for  public  use, 
and  that  wherever  private  property  is  thus  qualified  by  pub- 
lic interest,  the  legislature  may  prescribe  a  precise  practical 
rule,  and  that  it  must  be  relied  upon  to  save  private  property 
rights  as  much  as  possible.  That  the  wharf  created  no  actual 
impediment  to  navigation  was  held  to  be  no  defense,  since  it 
was  impracticable  to  leave  the  decision  of  this  question  to 
each  individual  case. 

The  court  treated  the  proviso  in  the  grant  **that  such  pro- 
prietor shall  not  by  tlris  liberty  have  power  to  stop  or  hinder 
the  passage  of  boats  or  other  vessels,  in  or  through  any  sea. 
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have  formerly  ridden  j  for  it  is  to  be  observed,  that  nuiaaneit 
or  no  nuisance  m  sueh  caae  is  a  question  of  fact."®  As  the? 
title  below  high  water  mark  was  usually  in  the  King,  and 
lis  thie  King  had  to  Ueease  every  public  wharf,  the  establish- 
mejit  of  a  line  below  which  wharves  should  not  be  extended 
would  have  met  with  no  legal  difficulty  in  EnglantL  In  tiw 
Jlnssachusett^  case  the  fact  that  the  title  was  in  the  riparian 
proprieti>r,  and  that  his  erection  was  admittedly  not  a  nuisance, 
presented  a  novel  question.  In  support  of  its  ruling,  the 
court  relied  partly  npon  the  easement  of  navif^atioui  and 
partly  npon  the  general  police  power  upon  the  operation  of 
which  the  court  enlarged  at  some  length*  As  this  was  one 
of  the  first  judicial  discussions  of  the  police  power,  the  ease 
is  generally  treated  as  one  of  the  leading  eases  upon  the  sub- 
ject, but  the  definition  of  the  police  power  {**sic  utere  tuo  ut 
idienum  mm  laeduSj'*^  etc,)  is  very  vague,  and  its  application 
fg}  the  case  in  baud,  if  we  leave  out  of  consideration  the  ease- 
Tneiit  of  navigation,  is  based  upon  no  intelligible  principle. 
The  proposition  that  property  rights  must  be  exercised  In 
subordination  to  the  public  welfare  Is  a  commonplace  unless 
the  conditions  of  such  subordination  are  defined.  If  the  court 
io  this  ease  found  any  justification  for  the  exercise  of  the 
police  power,  beside  the  public  rifcht  of  uavi Ration,  it  failed 
to   point  out  with  clearness  such  additional  ground. 

§  406.  Establishment  of  harbor  lines  ^Effect  on  existing 
wharves. — In  two  respects,  however^  the  court  applies  impor- 
tant principles  of  the  police  powa*r.  It  recognises  in  the  first 
place  the  fact  that  police  regulations  need  not  confine  them- 
selves to  a  restraint  of  actual  evil  or  mischief,  but  may  within 
reasonable  limits  establish  definite  lines  which  in  a  certain 
sense  innst  be  arbitrary,  so  as  to  leave  a  margin  of  safety  and 
cut  off  controversies  in  each  case  as  to  whether  nuisance  or 
no  nuisanceJ^*  But  it  docs  not  yet  recognise  that  in  its  judg- 
ment as  to  what  is  reasonable  the  legislature  is  controllable 
by  the  courts. 

The  second  important  point  is  the  distinction  between  the 
prospective  and  retroactive  operation  of  the  regulation.  Only 
that  part  of  the  erection  was  condemned  which  was  made  sub- 
sequent lij  the  restraining  act.     With  regard  to  a  wall  pre- 

•  ITjirifrnve'i  Law  Trncta,  p.  85.  logee  §§  2S,  29,  mtpra. 

^  A»  Io  1Mb  phratM.4  tie-e  9  Hurvarrl 
Ijkm    Review,  p.   14- 17, 
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viously  built  it  was  held  that  the  act  could  have  no  eflfa 
if  it  was  not  a  nuisance  in  fact.  Whero  some  iifiproveine 
has  beeu  constructed  below  high  water  mark  by  private 
sons  or  corporations  under  statutory  authority,  they  cannot  be 
deprived  of  it  for  the  benefit  of  pubiie  navigation  wilhoul 
eompensationJ  *  This  principle  was  recognised  in  New  York 
in  favor  of  valuable  dock  rights,  where  water  grants  bad 
been  made  by  the  state  with  covenants  for  the  enjoyment  <*f 
wharfage,*^  Where  in  condemning  an  erection  made  under 
statutory  authority  compensation  has  been  refused  it  will  b** 
found  that  therv*  existed  some  reservation,  express  or  implied, 
in  favor  of  the  public  right,^^  But  some  court^s  recoi^is<*  a 
right  to  compensation  also  in  eases  when*  the  improivtMiMit 
was  constructed  merely  under  license,  and  the  Unitcfl  Stat^i 
Supreme  Court  has  taken  the  same  position  as  againnt  a 
municipal  ordinance  declaring  such  an  erection  to  be  i 
nuisance  J  ^ 

S  407.    Obstructions  under  Act  of  Sept.  Id,  1890.  — The  fe 

eral  act  of  September  19,  ISdO,  requires  affirmative  authorify 
I  if  law  for  any  obstruction »  not  erected  for  business  purpctst% 
created  prior  to  the  passage  of  the  act,  and  the  consent  '»f 
the  Secretary  of  War  for  any  work  obstructing  navigation 
in  a  navigable  water  of  the  I'nited  States  to  be  establij^lnHi 
after  said  dateJ^'  The  act  of  March  3,  1899,  reqnirt^H 
jiffirmativf'  authority  of  Congress  fi»r  tin*  erection  i>f  Jiil 
obstruction  to  the  navigable  capacity  of  any  of  the  navigai 
waters  i*f  the  United  States.**^  These  acts  also  authorts** 
Secretary  of  War  to  direct  the  alt* ration  of  any  bridge  whit 
he  has  reason  to  lielieve  is  an  nnreasonahle  obstruction  to  tht* 
free  navigation  of  any  such  navigable  water,  without  making 
provision  for  compensation.  The  question  wln^thrr  this  U*^^- 
tation  is  constitutional  as  to  bridges  previously  constructed 


HSt!«  on  ihi»  sybject  %%  5T3*57S, 
infra, 

i-Laiigdoa  V*  Bia/or,  &«,»  «f  Nt'* 
Yiirfe,  m  N.  Y,  V2^;  WiHiam<  v, 
Mftjor,  kr,f  of  New  York,  105  N. 
V,  419,  11  K  K,  Km 

t»  NewfHjrt,  iu\.  Bridge  Co,,  \\ 
United  8tak%  105  II  B.  470;  Uiulftil 
Butfw  ?.  Molim%  H'2  FlkJ,  Hep,  592: 


Mil,  25«,  PtQplit  v%  reL  City  itf  i^ii- 
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111  551,  m  N.  E,  T$. 
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y  auUiority  of  law  hnn  so  far  been  left  undecided  by  the 
upreme  Court/ ^  but  should,  it  aeeiua,  be  decided  in  favor 
if  the  rig'ht  to  compensation.*** 

It  has  alaii  been  held  that  water  grants  by  the  state  are 
mpiiedly  subject  to  the  right  of  the  legislature  to  direct  fish- 
prays  to  be  built  to  allow  the  passage  of  fish  from  one  part 
f  the  Ktreani  to  another,'** 

408.  The  easements  of  the  riparian  owner*— The  relatiou 
f  the  riparian  easements  or  advantages  with  respect  to 
laviprable  waters,  to  the  rights  of  the  public  in  the  same,  pre- 
mts  questions  upon  which  there  is  some  ditferenee  of  opiniim. 
If  we  regard  the  position  of  the  riparian  owner  as  analogous 
\  that  of  an  owuer  of  property  abutting  upon  a  public  bigh- 
hy^^^  there  is  undoubtedly  a  strong  equity  in  favor  of  an 
easement  which  would  at  least  preserve  to  him  the  natural 
advantageii  of  his  location ;  that  is  to  say,  the  right  of  access 
k  the  river  and  the  right  to  have  the  river  continue  to  flow 
W  his  land.  It  was  held  in  an  earlier  ease  in  New  York^^  that 
owner  of  lands  on  the  Hudson  River  who  had  no  property 
the  shore  between  high  and  low  water  mark  was  not  en- 
to  compensation  from  a  railroad  company  which  in  pur- 
lee  of  a  grant  from  the  legislature  constructed  a  rati  road 
ng  the  shore  below  high  water  mark  so  as  to  cut  oif  all 
miminications  between  the  land  and  the  river  otherwise  than 
ross  the  railroad.     A  doetrine  similarly  adverse  to  riparian 


"  Eider  v,  ITiiH^d  Stutcs.  178  IT, 

251,  1900. 

i»The    A^Jt.    Kfi'    ihm-li    3,     1899, 

to  leave  the  i|u edition  of  eom* 

lion    detlbcmtcly    In    abeyance 

for     set  I  lenient     hy     the     Supreme 

kcurf^    for   tlio   rtituovHl    «if  obstnic- 

>»»  front     nutikon  ruft  is  direi.'ted 

pnfiK&ly  irllJiout  ] Lability  for  dam^ 

f^a.     Compare  5    18  and   §    19   of 

St. 

tft  CommiBBioiiefs  on  Inland  Fiftb- 

ne»  V.  Ilolyoke  Water  PiiwCT  Co., 
MSM*     446;      Roiyoke     Water 

ktmer  Co.  r.  Lymain  15  Wal!  500; 

iftrker  v.  Pe*>pK  111  III.  581;  Btate 
Boiiriialt'y,  I  OS  la.  3tm,  79  N.  W, 
i;  BtHtf  ex  rel-  Rem  ley  v.  Meek, 

t   In.   338,   51    L.   B.   A.   414,     In 


Pennsylvania,  howeverj  this  is  re- 
|{»rded  ata  an  exercise  of  the  pow&t 
of  *  eminent  domain^  Commonwealth 
V,  Pennsylvania  Cana!  Co.,  5ft  Pa. 
41,  5  Ain^  Rep.  329;  and  in  Massa^ 
chuaettfi  It  i»  held  that  where  in 
compliance  with  a  charter  &  fisbwaj 
Is  maintained,  differetit  fishwaya  can- 
not be  r^iuired.  Commonwealth  v. 
Essex  Co.,  13  Gray  239. 

2»Tbe  eaijementa  of  the  owner  of 
land  abuttiag  on  a  highway,  bow* 
ever,  rest  very  commonly  upon 
qualiflcAtione  of  the  od^nal  act  of 
dedication  or  condemn»tion,  which 
are  not  apjilii-able  to  the  natural 
hjifhway  of  a  river, 

:i  Gould  V.  Hudsoa  Bivar  K.  C-o., 
0  N,  T.  522. 
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rights  has  been  put  forward  in  New  Jersey .2  2  After  the  de- 
cisions in  the  elevated  railroad  cases  had  recognised  abutters* 
easements  as  constitutional  rights  in  New  York,  the  Grould  case 
was  overruled  as  inconsistent  with  the  doctrine  established  in 
those  cases.23  An  owner  has  therefore  been  held  to  be  entitled 
to  compensation  where  an  embankment  or  driveway  is  con- 
structed along  the  bank  of  a  river  in  front  of  his  land  depriv- 
ing him  of  access  and  riparian  advantages.^*  The  same  doc- 
trine has  been  recognised  in  England.^^ 

But  it  is  held  in  New  York  that  easements  of  access  and 
other  water  rights  are  subordinate  to  the  public  right  of 
navigation,  and  to  everything  incidental  to  it,  and  that  there- 
fore a  riparian  owner  is  not  entitled  to  compensation  where 
his  right  of  access  is  cut  off  by  a  public  improvement  under- 
taken for  the  benefit  of  navigation.^®  The  same  principle  is 
recognised  by  the  Supreme  Court  of  the  United  States.  There- 
fore where  the  United  States  built  a  dike  on  the  Ohio  River 
for  the  improvement  of  its  navigation,  a- riparian  owner  who 
thereby  lost  valuable  landing  facilities  was  not  entitled  to 
compensation.27  This  principle  was  reaflBrmed  in  Scranton  v. 
Wheeler.28  **If  the  riparian  owner  cannot  enjoy  access  to 
navigability  because  of  the  improvement  of  navigation  by  the 
construction  away  from  the  shore  line  of  works  in  a  public 
navigable  river  or  water,  and  if  such  right  of  access  ceases 
alone  for  that  reason  to  be  of  value,  there  is  not,  within  the 
meaning  of  the  Constitution,  a  taking  of  private  property  for 
public  use,  but  only  a  consequential  injury  to  a  right  which 
must  be  enjoyed  as  was  said  in  the  Yates  case,  *in  due  subjec- 
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riparian  owner  acquired  the  right  of  access  to  navigability 
subject  to  the  contingency  that  such  right  might  become 
valueless  in  consequence  of  the  erection,  under  competent  au- 
thority, of  structures  on  the  submerged  lands  in  front  of  his 
property  for  the  purpose  of  improving  navigation." 

Where  the  public  right  of  navigation  is  surrendered  by 
legislative  authority  either  in  favor  of  the  use  of  the  water 
for  another  purpose,  or  in  favor  of  another  work  of  public 
improvement  (especially  in  favor  of  a  bridge),  there  is  author- 
ity for  holding  that  the  loss  to  riparian  owners,  though  more 
sensible  to  them  than  to  the  public  at  large,  does  not  constitute 
a  special  legal  injury;  but  the  question  does  not  appear  to 
have  been  fully  considered  in  its  analogy  to  abutters'  rights 
in  case  of  vacation  of  a  street,  nor  in  connection  with  the 
provision  of  many  constitutions  that  private  property  shall 
*not  be  damaged  for  public  use.^®  Where  waters  are  held  in 
private  ownership  subject  to  the  public  easement  of  navigation, 
they  cannot  be  diverted  for  other  public  purposes,  e.  g.  for 
municipal  water  works,  without  compensation.^^  But  such 
diversion  has  been  held  legitimate  where  the  water  is  owned 
by  the  state  in  trust  for  public  uses,  so  that  mill  owners  whose 
water  supply  is  impaired,  are  left  without  remedy.^^  There 
would,  however,  be  great  reason  for  holding  that  public,  as 
well  as  private,  ownership  is  subject  to  the  right  of  the  lower 
riparian  proprietor  to  a  practically  unimpaired  flow  of  water 
by  his  land. 

Statements  may  be  found  in  some  cases  to  the  effect  that  the 
riparian  owner  as  such  (i.  e.  without  title  to  land  under  water) 
has  a  right  to  erect  wharves  provided  he  does  not  interfere 
with  navigation,32  but  the  more  correct  doctrine  is  that  the 
riparian  owner  has  merely  a  passive  or  implied  license  re- 
vocable before  execution,  which  can  ripen  into  a  right  only 

20  See  Blackwell  v.  Old  Colony  R.  of  Water  Commissioners,   56   Minn. 

Co.,    122    Mass.   1;    Frost   v.   Wash-  485;  Watuppa  Reservoir  Co.  v.  Fall 

ington     Co.    R.     Co.,    96     Me.     76;  River,  147  Mass.  548;  see,  however, 

Lansing  v.  Smith,  8  Cow.  146;  Bell  same  case  154  Mass.  305. 
V.  Quebec,  L.  R.  5  App.  C.  84.  32  Dutton  v.  Strong,  1  Black.  23 ; 

3«  Smith   V.   Rochester,    92    N.   Y.  Mather  v.  Chapman,  40  Conn.  382; 

463.    They  cannot  be  diverted  at  all  City  of  Madison  v.  Mayers,  97  Wis. 

for     private     speculative     purposes.  399;  Grant  v.  Davenport,  18  la.  179, 

Priewe  v.   Wisconsin   State  Land   &  192;   assumed  without  discussion  in 

Impl.  Co.,  93  Wis.  534,  33  L.  R.  A.  Illinois  C.  R.  Co.  v.  Illinois,  146  U. 

645.  S.  387,  464. 

31  Minneapolis  Mill  Co.  v.  Board 


430  QUALIFIED  PROPERTY.  §409 

by  statutory  recognition.^^  Nor  has  the  riparian  owner  a  right 
to  place  booms  in  front  of  his  land  for  the  purpose  of  floating 
logs.  Such  right  may  be  given  to  a  quasi-public  corporation 
acting  for  the  benefit  of  all  who  may  have  occasion  to  use  the 
stream  for  that  purpose,  although  the  owner  may  be  thereby 
excluded  from  direct  access  to  the  water,  such  improvement 
being  in  aid  of  the  navigation  of  the  stream.^* 

§  409.  Riparian  land.— It  has  been  held  in  some  cases  that 
where,  in  consequence  of  a  river  improvement  for  the  purpose 
of  navigation,  the  current  of  the  stream  is  changed  and  grad- 
ually undermines  and  washes  away  the  land  of  a  riparian 
owner,  that  this  is  damnum  absque  injuria,  and  that  com- 
pensation is  therefore  not  due.^^  Probably  the  same  is  true 
where  through  the  raising  of  the  level  of  the  river  the  riparian 
owner  loses  facilities  for  drainage.^^  But  where  water  is  cast 
upon  riparian  land,  flooding  it  and  rendering  it  useless  for 
agricultural  purposes,  there  is  a  taking  of  property  which  can- 
not be  constitutionally  authorised  without  compensation.^" 

An  interference  with  a  riparian  upland  may  also  be  required 
for  protection  from  flood  and  inundation.  Is  such  upland 
subject  to  an  easement  in  that  behalf  so  that  the  owner  must 
yield  to  the  public  refpiirements  without  compensation?  The 
Supreme  Court  of  Massachusetts  in  Commonwealth  v.  Tewks- 
bury*^**  held  that  the  legislature  to  protect  the  harbor  of  Boston 
might  prohibit  the  owners  of  any  beach  in  the  town  of  Chelsea, 
from  removing  stones,  gravel  and  sand  from  such  beach,  and 
the  same  court,  commenting  Tipon  that  case  in  the  later  case  of 
Commonwealth  v.  Alger'"*  said:     '*That  when  land  is  so  sit- 
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uated  that  it  forms  a  natural  barrier  to  rivers  or  tidal  water 
courses,  the  owner  cannot  justifiably  remove  it  to  such  an 
extent  as  to  permit  the  waters  to  desert  their  natural  channels 
and  overflow  and  perhaps  inundate  fields  and  villages/'  But 
if  in  accordance  with  this  doctrine  the  riparian  owner  may  be 
prohibited  from  weakening  natural  embankments,  it  does  not 
follow  necessarily,  that,  as  the  Massachusetts  court  intimates, 
he  may  be  compelled  to  construct  or  even  repair  embankments 
for  the  public  benefit  at  his  private  expense.^*^  Such  a  duty 
seems  to  have  been  imposed  upon  riparian  owners  under  early 
Louisiana  statutes,^ ^  but  is  unknown  in  other  states.^^ 

In  Louisiana  it  is  certainly  settled  that  embankments  may 
be  built  at  public  expense  without  paying  to  the  riparian  pro- 
prietor compensation  for  his  land  which  is  appropriated  for 
that  purpose.  The  Supreme  Court  of  Louisiana  has  justified 
this  as  an  exercise  of  the  police  power ,^3  \^^i  i\^q  United  States 
Supreme  Court  has  upheld  such  appropriation  as  an  exercise 
of  the  public  easement  for  making  and  repairing  levees,  roads 
and  other  common  or  public  works  to  which  by  the  civil  code 
of  that  state^^  riparian  lands  are  subject,  so  that  the  burden 
qualifies  the  right  of  property  ab  initio,*^    The  peculiar  juris- 

*o  *  *  Take   the   case   of   the   River  declared  unconstitutional  which  un- 

Mississippi,    where    large    tracts    of  dertook  to  make  it  unlawful  for  a 

country  with  cities  and  villages  de-  railroad  company  to  make  any  open- 

pend     for     their     protection     upon  ing  in  its  causeway   through  which 

the    natural    river    bank    which    is  tidewater  from  the  meadows  beyond 

private    property.      Perhaps    under  might  be  discharged  upon  a  certain 

such  circumstances  it  might  not  be  tract    of    land.     Koch   v.    Delaware, 

too  much  to  say,  not  only  that  the  etc.,  R.  Co.,  53  N.  J.  L.  256. 

owner    cannot    do    any    positive   act  *3  Bass  v.  The  State,  34  La.  Ann. 

towards  removing  the   embankment,  494;   Ruch  v.  New  Orleans,  43  La. 

but   that   he   may   properly   be   held  Ann.  275;   Peart  v.  Meeker,  45  La. 

responsible  for  the  permissive  waste  Ann.    421,    12    Sou.    490;    Egan    v. 

of    it    by    negligence    and    inatten-  Hart,  45  La.  Ann.  1358,  14  Sou.  244. 

tion.  * '     Commonwealth   v.   Alger,    7  **  Sec.  661. 

Gush.  53.  *5  Eldridge   v.    Trezevant,    160   U. 

*i  Act  of  1829,  cited  in  Counsers  S.  452.  At  common  law  the  pub- 
Brief  in  Eldridge  v.  Trezevant,  160  lie  right  of  navigation  does  not 
U.  S.  452.  include  any  right  to  use  the  banks 

*2An     act    of    Illipois     of     1873  for   purposes   in  aid   of  navigation, 

which    in    an    indefinite   way   recog-  Ball  v.  Herbert,  3  Term  Rep.  253; 

nised   the   duty   of   riparian   owners  Ensminger    v.    People,    47    111.    284. 

to  maintain   dikes  in   order  to   pre-  Tn  Oregon  an  easement  of  necessity 

vent  disastrous  floods,  was  repealed  is    recognised.     Weise    v.    Smith,    3 

in  1899.     In  New  Jersey  an  act  was  Ore.  445. 
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prudence  of  Louisiana  adopted  from  the  French  civil  code 
cannot,  of  course,  conclude  the  same  question  for  other 
states.**® 

MILL  DAM  PRIVILEGES.     §§  410-413. 

§  410.  Legislation.— The  legislation  of  a  number  of  states 
regarding  the  construction  of  mill  dams  presents  a  peculiar 
and  perhaps  anomalous  qualification  of  property  rights.  A 
list  of  these  acts  and  a  full  discussion  of  their  nature  will  be 
found  in  the  case  of  Head  v.  Amoskeag  Manufacturing  Co.^" 
The  legislation  of  Massachusetts  inaugurated  one  type  of  this 
legislation,  that  of  Virginia  another.^®  The  statute  of  Massa- 
chusetts^^ authorises  any  person  to  erect  and  maintain  a 
water  mill,  and  a  dam  to  raise  water  for  working  it,  upon 
and  across  any  stream  not  navigable,  provided  he  does  not 
thereby  interfere  with  another  mill  already  lawfully  existing 
on  the  same  stream.  If  the  dam  cause  the  water  to  flow  back 
and  overflow  the  lands  of  other  owners  on  the  stream,  the 
statute  gives  to  such  owners  a  right  of  action  for  damages, 
at  their  option  either  in  gross  or  by  annual  compensation. 
The  states  following  Virginia  provide  for  proceedings  prior 
to  the  erection  of  the  dam  to  adjust  conflicting  interests,  and 
also  for  the  protection  of  residences,  gardens,  etc.*^**  Under 
both  systems  alike  the  law  expressly  sanctions  the  use  of 
property  which  involves  the  invasion  of  other  property,  com- 
pelling the  owner  of  the  latter  property  to  accept  compensa- 
tion in  lieu  of  other  remedies  which  might  protect  or  reston* 
his  original  rights.  Since  the  owner  of  the  flooded  land  does 
not  share  directly  in  Ihe  bi^ticlit  of  the  mill,  tUr  \:..i^^ 
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ig  of  water  upon  land  by  artifieiai  arrangements  is  properly 
keld  to  be  an  ixivasiou  or  taking  of  property,  and  a  statute 
ithorising  it  without  compensution  is  uneonstitutional,^ 

§  411.    Theory  of  Massachusetts  courts,— The  courts  of  Mas- 

chufletts— and  their  doctrine  has  been  adopted  by  the  United 

States  Supreme  Court— regard  the  mill  owner ^s  privilege  as 

ue  simply  U>  the  recognition  by  law  of  the  fact  that  through 

e  laws  of  nature  the  full  enjoyment  of  his  water  rights  re< 

ires  the  uuHlifieationg  of  the  riorhts  of  others,  it  being  the 

ject  of  llie  statute  **to  provide  for  thu   numt  useful   and 

neficial  occupation  and  enjoyment  of  natural  streams  and 

atercourHes,  where  the  absolute  right  of  each  proprietor  to 

e  his  own  land  and  water  privileg-es,  at  his  own  pleasure, 

nnot  be  fully  enjoyed,  and  one  must  of  neces.sity,  m  some 

egree,  yield  to  the  other, '*^  and  the  United  States  Supreme 

^ourt  speaks  of  a  '*jiist  and  reasonable  exercise  of  the  power 

If  the  legislature  having  regard  to  the  public  good  in  a  more 

general  sense,  as  well  as  to  the  rights  of  the  riparian  proprie- 

jrs,  to  regulate  the  use  of  the  water  power  of  running  streams 

^icb  without  some  such  regulation  could  not  be  beneficially 

led/'^ 

How  is  this  legislative  authorisation  to  one  owner  to  invade 
e  property  of  another  to  be  reconciled  with  the  constitutional 
jeurity  of  property  rights?  That  some  di flic ully  exists  is  not 
isputed.  Chief  Justice  Shaw  in  1851'*  said  **  Whether,  if  this 
'ere  an  original  question  this  legislation  would  be  considered 
trenching  too  ckisely  upon  the  great  principle  which  gives 
fcurity  to  private  rights,  it  seems  now  too  late  to  inquire,  such 
jgislation  having  been  in  full  operation  in  this  state  a  century 
d  a  half/'  And  similar  doubts  have  been  expressed  in  other 
tates.^ 

I  412,    Takmg  for  public  use»— The  grant  of  the  right  to 

od  the  lands  of  others  is  most  satisfactorily  accounted  for 

n  a  taking  for  public  use,  if  the  erection  of  the  dam  can  be 


*  Pumpellj  y*  Groeti  Bjiy  Co,,  IS 
at  J  iM't  Carlson  v,  BU  Louis 
iver  Dam.  ete.,  Co,,  73  Minn*  US, 
i  t*  R,  A-  371 J  Trenton  Watr^r 
»wiir  Co.  V,  BaifT,  m  N,  J*  U  335. 
-  Fifike  V*  Fmmington  Maniifftc- 
riog  Com  12  Pi(?k-  6t, 

28 


*•  Head  v.  Amoskeag  Mflnufuctiir* 
\ng  Co.,  113  U.  S.  9. 

^  Murdock  v.  Stickney,  S  CiibH, 
113. 

» Jordan  v*  Woodwiird,  40  Me* 
317;  Fisher  v-  Horicon  Co.,  10  Wifu 
35h 
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said  to  constitute  a  public  use.  In  a  few  states  this  has  been 
denied,  and  the  legislation  in  consequence  been  declared  un- 
constitutional,® while  in  others  the  public  use  has  been  con- 
ceded only  for  grist  mills,  which  must  grind  for  everybody,  at 
legal  tolls,  but  not  for  manufacturing  mills/  Upon  a  more 
liberal  view,  however,  the  encouragement  of  manufactures  and 
the  development  of  the  natural  resources  of  the  state  is  held  to 
be  of  sufficient  public  interest  to  justify  the  taking  of  private 
property.®  Some  statutes  by  confining  their  provisions  to  pub- 
lic mills  (111.  Rev.  Stat.  Ch.  92  §  1)  seem  to  leave  the  question 
of  public  use  in  every  case  to  judicial  determination.  The 
decision  of  the  Supreme  Court  in  Head  v.  Amoskeag  Co.  does 
not  make  it  quite  clear  whether  the  court  would  sustain  the 
exercise  of  the  power  for  the  exclusive  private  advantage  of 
the  land  of  the  mill  owner,  but  if  such  a  case  should  arise  many 
courts  would  undoubtedly  hold  it  to  be  an  unjustifiable  taking; 
for  private  use.  The  difficulty  presented  by  the  laws  of  the 
Massachusetts  type  is  that  there  is  no  provision  for  securing 
the  application  of  the  water  power  to  a  use  even  remotely 
public.  The  Supreme  Court  of  ^lassachusetts  recognises  this 
and  seeks  to  avoid  the  objection  arising  on  this  ground  by 
contending  that  the  flowage  does  not  constitute  the  taking  of 
private  property  or  right,  but  is  merely  a  mode  of  regulating 
common  rights**— a  view  to  which  it  is  difficult  to  assent.  For 
the  law  of  joint  ownership  presents  no  analogous  case  of  grant- 
ing to  one  of  the  parties  exclusive  advantages  to  the  prejudice 
of  the  others,  remitting  the  latter  to  a  cause  of  action  for 
damages.    Assuming  that  there  is  a  taking  of  private  property 
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IgliU  of  til**  other,  a  btirdcn  mny  be  miponed  upon  the  other 
Ipoii  payment  of  coiiipensatiorL     Thm  theory  uiKlerlies  the  es- 
iblbhiuent  of  private  vtmih  and  private  drains,  iliNeussed  in 
aother  conneetion. 

There  is  sufficient  truth  in  the  view  of  the  mill  acts  as  a 
lethod  of  regiilatiDg  rights,  which  should  perhaps  be  de- 
cribed  as  interdependent  rather  than  as  eonimou,  to  different 
"fiate  the  legislative  power  exereised  in  them  from  the  power 
of  eminent  domain. 

P  It  seem»  to  be  assnmed  that  the  flooding  of  other  lands  may 
he  a  necessary  incident  to  the  maintenance  of  n  mill  dam-  It  is 
mmiewhat  inconHistent  with  thin  view,  that  tlie  owner  of  the 
Bod  to  be  flooded  has*  as  it  seeni^s,  the  right  to  protect  it  by 
^mhankments,!"  Bnt  the  great  eo?;t  <»f  dikes  or  other  protect* 
ing  works  ns  compared  with  tlje  slij^'ht  damage  caused  by  flood- 
ing may  render  the  right  to  overflow  a  practical  necessity. 
Both  in  Prance  and  Germany  the  flooding  of  other  lands  ig 
>rbidden,  and  an  administrative  license  is  required  for  every 

%  413.    Other  legislation  authorising  the  flooding  of  land,— 
what  extent  the  analogy  of  the  mill  acts  may  be  carried 

in  only  be  determined  by  further  adjudication.  The  courts 
nil  probably  require  in  all  eases  either  something  like  a  natu- 
|1  servitude,  or  some  degree  of  public  interest  in  the  adequate 
tilisation  of  natural  restmrees,  or  both.  Thus  lands  may  be 
flooded  through  the  operation  of  booms  or  simihir  works  for 
Boating  lumber,  on  payment  of  eompensation.^  -  In  Ma&sachu- 
ietta  the  flooding  of  lands  is  permitted  in  the  interest  of  cran- 
berry culture  ;i"^  the  Hupreme  Court  of  Wi.sennsin  has  left  the 
^8811011  of  the  constitutionality  nf  BJmilar  b^gislation  xmde- 
luined*^*  An  t»xtreiiie  case  was  presented  in  Turner  v. 
Xy^*'*  where  an  act  allowed  the  (»wner  of  land  to  erect  dams 
raise  a  pond  for  the  cultivation  of  useful  fishes,  and  to  flood 
Iher  lands  for  that  purpose,  the  owner  of  the  latter  land  to 


i^  WUIiHiii«    T*    NelsoD.    2'A    Pick, 
|I ;    Xliirdocit  V,  Stickfiey,  8  CusIk 

>i  Blofkp  Dictionnftlre,  Tours  dVati 
[*ii AT)  gables    16;    German    Tmdc 
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ly  Kl'Vv   York    Navigntioa    L»w,    | 
72,  and  cMses  eif^i]   note  37,   §   409, 

JiBc'v,  Laurs,  eh.   106,  fi  39. 
14  RaiTiHrtale     w    Foote^     55     Wis, 
557. 
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be  allowed  damages  unless  he  chose  to  embank  his  land  and 
stop  the  flowage.  The  act  was  upheld  on  the  ground  that 
though  the  object  of  the  person  erecting  the  dam  was  his  own 
pleasure  and  profit,  the  public  would  be  benefited  by  the  in- 
troduction of  a  new  and  profitable  industry. 

In  New  York  a  statute  authorised  any  person  desirous  of 
floating  logs,  etc.,  down  a  river  recognised  as  a  public  high- 
way, to  construct  a  chute  in  any  dam  across  it,  and  to  con- 
struct such  piers  or  booms  as  might  be  necessary  for  the  pass- 
age of  logs,  paying  to  the  owner  of  lands  floated  thereby  the 
damages  that  he  might  sustain.  The  act  was  held  unconsti- 
tutional partly  because  the  provision  for  compensation  was 
not  sufficiently  certain  or  secure,  but  partly  also  on  the  groimd 
that  it  could  not  be  deemed  to  be  an  appropriation  for  public 
use,  if  each  person  was  allowed  to  invade  private  property  of 
another  for  his  own  purposes,  indemnifying  for  each  particular 
use,  instead  of  making  an  appropriation  for  the  public  benefit 
once  for  all,  the  result  being  in  reality  a  taking  for  private 
use.  The  court  likens  this  to  a  statute  which  instead  of  con- 
demning ground  for  a  public  common  should  allow  any  person 
to  go  on  it  for  recreation,  paying  compensation  for  his  par- 
ticular use  to  the  owner.^'^  The  difficulty  is  substantially  the 
same  as  in  the  mill  dam  cases,  and  the  New  York  court  has 
adopted  the  stricter  view.  The  court  recognises  that  the  power 
of  eminent  domain  may  be  exercised  for  the  permanent  con- 
version of  a  brook  into  a  public  highway  and  that  the  use  for 
floating  logs  makes  it  a  public  highway.^^ 
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incident  to  his  estate.  And  as  all  such  owners  on  the  stream 
have  an  equality  of  right  to  the  use  of  the  water,  as  it  naturally 
flows,  in  quality,  and  without  diminution  in  quantity,  except 
so  far  as  such  diminution  may  be  created  by  the  reasonable 
use  of  the  water  for  certain  domestic,  agricultural  or  manu- 
facturing purposes,  there  could  not  be,  according  to  that  law, 
any  such  diversion  or  use  of  the  water  by  one  owner  as  would 
work  material  detriment  to  any  other  owner  below  him.  Nor 
could  the  water  by  one  owner  be  so  retarded  in  its  flow  as  to 
be  thrown  back  to  the  injury  of  another  owner  above  him.''^® 

§  416.  Doctrine  of  prior  appropriation.— In  consequence  of 
the  scarcity  of  water  in  the  Pacific  states,  and  the  demand  for 
it  in  mining  operations,  a  custom  sprang  up  materially  altering 
the  common  law,  which  is  known  as  the  doctrine  of  prior  ap- 
propriation. To  quote  again  from  the  case  last  cited:  **This 
equality  of  right  among  all  the  proprietors  on  the  same  stream 
would  have  been  incompatible  with  any  extended  diversion  of 
the  water  by  one  proprietor,  and  its  conveyance  for  mining 
purposes  to  points  from  which  it  could  not  be  restored  to  the 
stream.  But  the  government  being  the  sole  proprietor  of  all 
the  public  lands,  whether  bordering  on  streams  or  otherwise, 
there  was  no  occasion  for  the  application  of  the  common  law 
doctrine  of  riparian  proprietorship  with  respect  to  the  waters 
of  those  streams.  The  government,  by  its  silent  acquiescence, 
assented  to  the  general  occupation  of  the  public  lands  for  min- 
ing, and  to  encourage  their  free  and  unlimited  use  for  that 
purpose,  reserved  such  lands  as  were  mineral  from  sale  and 
the  acquisition  of  title  by  settlement.  And  he  who  first  con- 
nects his  own  labor  with  property  thus  situated  and  open  to 
general  exploration  does,  in  natural  justice,  acquire  a  better 
right  to  its  use  and  enjoyment  than  others  who  have  not  given 
such  labor."  The  court  then  quotes  from  an  early  California 
case^^  as  follows:  *'If  there  are,  as  must  be  admitted,  many 
things  connected  with  this  system,  which  are  crude  and  imdi- 
gested,  and  subject  to  fluctuation  and  dispute,  there  are  still 
some,  which  a  universal  sense  of  necessity  and  propriety  have 
so  firmly  fixed  as  that  they  have  come  to  be  looked  upon  as 
having  the  force  and  effect  of  res  judicata.  Among  these  the 
most  important  are  the  rights  of  miners  to  be  protected  in 

18  Atchison  v.  Peterson,   20  Wall.  10  Irwin    v.    Phillips,    5    Cal.    140, 

607.  1855. 


438  QUALIFIED  PROPERTY.  §416 

their  selected  localities,  and  the  rights  of  those  who,  by  prior 
appropriation,  have  taken  the  waters  from  their  natural  beds, 
and  by  costly  artificial  works  have  conducted-  them  for  miles 
over  mountains  and  ravines  to  supply  the  necessities  of  gold 
diggers  and  without  which  the  most  important  interests  of  the 
mineral  region  would  remain  without  development.  So  fully 
recognised  have  become  these  rights,  that  without  any  specific 
legislation  conferring  or  confirming  them,  they  are  alluded  to 
and  spoken  of  in  various  Acts  of  the  Legislature  in  the  same 
manner  as  if  they  were  rights  which  had  been  vested  by  the 
most  distinct  expression  of  the  will  of  the  law  makers." 

In  1866  the  doctrine  was  recognised  by  legislation  of  Con- 
gress, now  §  2339  and  2340  of  the  Revised  Statutes:  ** When- 
ever, by  priority  of  possession,  rights  to  the  use  of  water  for 
mining,  agricultural,  manufacturing  or  other  purposes,  have 
vested  and  accrued,  and  the  same  are  recognised  and  acknowl- 
edged by  the  local  customs,  laws,  and  the  decisions  of  the 
courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same.  •  •  •  All  pat- 
ents granted,  or  pre-emption  or  homesteads  allowed,  shall  be 
subject  to  any  vested  and  accrued  water  rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water 
rights,  as  may  have  been  acquired  under  or  recognised  by  the 
preceding  section.'' 

§  416.     Subordination  of  right  to  beneficial  purpose.— The 

right  of  prior  appropriation,  applied  first  to  mining,  has  as- 
sumed increased  importance  with  the  growth  of  agricultural 

Where   Iho  HtK^H-ssfiU   ciiHivation   of 
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priator  cannot  claim  more  than  the  amount  which  he  actually 
diverts,  and  which  he  can  use  beneficially  for  the  purpose  foi 
which  he  has  diverted  it.  * '  The  rights  acquired  by  the  appro- 
priator  must  be  exercised  with  reference  to  the  general  condi- 
tion of  the  country  and  the  necessities  of  the  community  and 
measured  in  their  extent  by  the  actual  needs  of  the  particular 
purpose  for  which  the  appropriation  is  made  and  not  for  the 
purpose  of  obtaining  a  monopoly  of  the  water  so  as  to  prevent 
its  use  for  a  beneficial  purpose  by  other  persons ;  the  diversion 
of  the  water  ripens  into  a  valid  appropriation  only  where  it  is 
utilised  by  the  appropriator  for  a  beneficial  use.  "21  it  follows 
from  this  that  he  cannot  hold  his  right  for  speculative  pur- 
poses. This  view  becomes  of  special  importance  in  its  applica- 
tion to  irrigation  companies.  **  Undoubtedly,  those  who,  by 
labor  or  by  the  payment  of  money,  actually  construct  an 
irrigating  ditch,  may  thereby  acquire  a  prior  right  to  the  water 
which  may  be  diverted  therein,  provided  they  apply  the  same 
to  a  beneficial  use  within  a  reasonable  time  after  such  diver- 
sion. •  •  •  Those  who  construct  ditches  and  divert  water 
for  general  purposes  of  irrigation  must,  within  a  reasonable 
time,  apply  the  water  to  a  beneficial  use,  or  else,  upon  proper 
application  and  for  proper  consideration,  they  must  dispose 
of  the  same  to  those  who  are  ready  to  make  a  beneficial  use 
of  it..  If  ditch  companies  are  imwilling  to  be  charged  with 
such  duties  and  responsibilities,  they  must  leave  the  water  in 
the  natural  stream.  "22  Such  a  company  '*must  be  regarded 
merely  as  an  intermediate  agency,  existing  for  the  purpose 
of  aiding  consumers  in  the  exercise  of  their  constitutional 
rights,  as  well  as  a  private  enterprise  prosecuted  for  the  bene- 
fit of  its  owners.  "23 

§  417.  Constitutional  recognition  of  doctrine.— This  view 
has  been  embodied  in  the  organic  laws  of  most  of  the  arid 
states.  So  in  California,  Constitution  Art.  XIV.:  **The  use  of 
all  water  now  appropriated,  or  that  may  hereafter  be  appro- 
priated, for  sale,  rental,  or  distribution,  is  hereby  declared  a 
public  use,  and  subject  to  the  regulation  and  control  of  the 
State,  in  the  manner  to  be  prescribed  by  law.''     Colorado, 

21  Hewitt  V.  Story,  64  Fed.  Rep.  23  Wheeler  v.  Northern  Colo.  Irrig. 
510,  30  L.  K.  A.  265.                                 Co.,  10  Colo.  582,  17  Pac.  487. 

22  Combs  V.  Agric.   Ditch  Co.,   17 
Colo.  146. 
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Art.  XVI.  §  5 :  **The  water  of  every  natural  stream,  not  here- 
tofore appropriated  within  the  state  of  Colorado,  is  hereby 
declared  the  property  of  the  public,  and  the  same  is  dedicated 
to  the  use  of  the  people  of  the  state,  subject  to  appropria- 
tion as  hereinafter  provided."  Wyoming,  Art.  I.  §31: 
**  Water  being  essential  to  industrial  prosperity,  of  limited 
amount,  and  easy  of  diversion  from  its  natural  channels,  its 
control  must  be  in  the  state,  which,  in  providing  for  its  use, 
shall  equally  guard  all  the  various  interests  involved."  Art. 
VIII.  §  1 :  *'The  waters  of  all  natural  streams,  springs,  lakes  or 
other  collections  of  still  water,  within  the  boundaries  of  the 
state,  are  hereby  declared  to  be  the  property  of  the  state."  §  2. 
**  There  shall  be  constituted  a  board  of  control  •  •  •  which 
shall  •  •  •  have  the  supervision  of  the  waters  of  the 
state  and  of  their  appropriation,  distribution  and  diversion, 
and  of  the  various  offices  connected  therewith.  Its  decisions 
to  be  subject  to  review  by  the  courts  of  the  state."  §  3.  ** Pri- 
ority of  appropriation  for  beneficial  uses  shall  give  the  better 
right.  No  appropriation  shall  be  denied  except  when  such 
denial  is  demanded  by  the  public  interests."  Under  the  pro- 
visions of  its  constitution,  Wyoming  has  enacted  comprehen- 
sive legislation,  by  which  all  water  rights  have  been  placed 
under  effective  state  control.^^  Water  has  thus  practically 
become  property  held  in  trust  for  the  benefit  of  the  com- 
munity, the  owner  being  allowed  a  fair  profit  and  compensa- 
tion for  his  expenditure  and  labor.  Like  the  owner  of  a  rail- 
road, he  must  submit  to  have  his  charges  regulated  by  law, 
and  is  under  o])ligation  to  render  his  services  to  consumers 
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expressive  of  what  is  believed  to  be  tlio  luvv,  and  does  not 
intend  to  make  new  law.  So,  in  Illinois,  warehouses  were 
declared  to  be  alTected  by  a  public  interest  only  by  the  con- 
Silitntion  of  1S70,  but  the  validity  of  the  new  restrictive  legis- 
lation was  upheld  in  Muhti  v.  IlUntJiK,  as  to  warehouses  estab- 
lished before  the  enaetment  of  the  eonstitution;-** 

GAME  AND  F181L     g$  41H^:fl. 

g  418.  Common  law  and  legislation*-'  — The  lionian  law  re- 
garded animals  feme  naturae  as  rea  nulUuHf  which  became  the 
firoperty  of  the  first  occupant.^*  By  the  eommon  law  of  Eng* 
land  there  is  no  private  right  of  property  in  wild  animals 
while  aJive;  but  tbt^re  are  exclusive  rights  to  appropriate  them 
by  reduction  to  possession  either  rattone  noli  (when  such  right 
belongs  to  the  owner  of  the  land  where  the  animals  happen 


3*i  The  constitutional  statua  of  nat- 
ural waters  hna  been  mutle  the 
subject  of  judicial  discussion  in 
Wisconsin  ( Rotjamillor  v,  State^  114 
Wia,  100,  m  N.  W,  8S9,  58  U  R. 
A.  93),  A  statute  imiiofied  ^  tai 
uf  ten  cents  per  ton  upon  aU  ke 
cut  from  any  nuifi ruler ed  lake  ef 
I  lie  stiite  and  a  hipped  out  of  tha 
utmtcf.  Tbe  ctHirt  huids  ihui  ice 
form<*d  on  public  waters,  ae  the 
noter  itself  (Willow  RWer  Club  v. 
Wade.  100  Wis.  »6),  is  held  by  the 
Btutc  tt8  trustee  for  the  poblie  iitid 
not  in  a  proprietary  capacity^  and 
tkut  the  legislature  cannot  treat  it 
the  beneficial  property  of  Ihe 
There  is  thus  an  indestructi- 
ble common  right  to  take  iee  and 
fktnee  it  may  be  taken  for  the  pur- 
j*o^  of  selling,  aa  well  as  for  do* 
mc^tic  and  personal  use,  the  statu 
tjinnot  cluim  compensation  from 
thofte  who  desire  to  sell  it*  Tbe  tai 
'«  therefore  unconstilutionaL  Tbe 
court  adtjiiTs  that  Iht*  enjoyment  of 
the  common  right  in  mibject  lo  yj*i- 
Uce  regulation. — It  i«  difliindt  to  ?n»o 
comniou  and   iiaiurfil  rig^ht 


of  occupancy  should  be  above  ibo 
power  of  the  law.  If  the  natural 
waters,  and  ice,— and  the  same  is 
true  of  game  and  fish  — are  the 
common  heritage  of  all  the  people, 
why  should  they  not  be  made  a 
source  of  revenue  for  the  people  t 
If  only  a  limjterl  number  have  ac* 
cesa  to  tbifl  heritage^  thej  enjoy  aa 
advantage  from  which  othem  are 
excluded  J  and  n  payment  to  the 
etate  for  what  is  appropriated  is  a 
method  of  equalising  beneSts,  if  the 
ilifference  between  the  payment  and 
I  he  value  is  sufficient  to  compea^te 
for  the  labor  eipeaded  in  redi*cing 
the  commodity  into  pesa^aion  In 
holding  an  esc  port  tax  to  be  jncon- 
stilutional^  the  court,  however,  gi^ee 
eS'ect  to  what  aeem$  in  theory  a 
sound  pririctple,  namely,  that  when 
a  conimoiliry  is  recognisefi  as  au 
article  of  commerce,  it  should  be 
such  for  purposes  of  interstate  as 
well  as  of  domt^atie  commerce.  See, 
however,    Geer    v,    Ooanecticut,    161 

n.  a  *Tia 

^rHi*L\  nlm,  §  535,  036,  712- 
3»In!*t.  Bk.  U,  Title  h 
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to  be),  or  raiione  privilegii,  by  royal  prerogative  or  grant  or 
by  prescription,  in  forests,  chases,  parks,  warrens  and 
manors.^®  The  rights  raiione  privilegii  have  never  had  any 
existence  in  America,  and  early  legislation^^^  and  perhaps  cos- 
tom^^  has  in  some  cases  extended  the  common  right  of  hunt- 
ing to  all  wild  and  uninclosed  lands.  As  a  general  rule  the 
right  to  hunt  exists  in  this  country  raiione  soli^  or  by  express 
or  implied  license  from  the  owner  of  the  soil.  The  right  to  fish, 
in  England,  is  in  tidal  or  navigable  waters  a  common  public 
right,32  while  in  non-tidal  or  non-navigable  waters  it  belongs 
presumptively  to  the  owner  of  the  adjacent  soil.*'  With  re- 
gard to  tidal  waters  and  non-navigable  waters  the  rule  in 
America  is  the  same  as  in  England  ;**  where  non-tidal  navigable 
waters  are  held  to  be  in  public  ownership,  the  right  to  fish  Is 
likewise  common,*^  while  there  is  some  difference  of  opinion 
and  perhaps  uncertainty  with  regard  to  non-tidal  navigable 
waters  in  states  where  they  are  held  to  be  privately  owned. 
Massachusetts  and  New  Jersey  hold  that  the  right  16  fish  in 
these  waters  belongs  to  the  adjoining  owner,  and  that  others 
can  fish  there  by  license  only,-*^  while  in  Wisconsin  a  public 
right  to  fish  is  recognised  either  on  the  theory  that  the  right 
of  navigation  carries  with  it  the  right  of  fishing,  or  on  the 
theory  that  the  riparian  title  to  the  navigable  stream  is  sub- 
ject to  all  public  rights  including  the  right  to  fish,  the  state 
being  unable  to  surrender  these  public  rights  to  individuals.'' 
From  an  early  period  legislation  has  been  enacted  in  the 
public  interest,  limiting  the  right  to  take  game  and  fish.  The 
earliest  statute  of  this  character  seems  to  have  been  one  for 
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occurs  also  legislation  for  the  preservation  of  game,  forbid- 
ding its  taking  at  certain  seasons  or  in  certain  ways. 

Similar  legislation  has  existed  in  America  since  the  colonial 
times.  An  act  of  Massachusetts  of  1698  establishes  a  'close 
time  for  deer,  and  makes  the  possession  of  the  skin  sufficient 
evidence  for  conviction.  A  similar  statute  was  passed  for 
New  York  in  1705.  At  present  elaborate  laws  exist  every- 
where, establishing  close  seasons  during  which  the  hunting, 
killing,  carrying,  selling,  and  even  the  possession  of  killed 
game  and  fish  is  made  unlawful,  prohibiting  certain  modes  of 
hunting  and  fishing  altogether,  and  forbidding  the  pollution 
of  waters  by  which  fish  are  apt  to  be  destroyed,^®  or  the 
obstruction  of  waters  by  which  their  free  passage  is  pre- 
vented.*^ 

§  419.  Constitutionality.— The  constitutionality  of  game  and 
fish  laws  may  be  supported  upon  several  distinct  and  partly 
concurrent  theories. 

The  one  most  commonly  relied  upon  is  that  game  and  fish 
are  owned  by  the  sovereign  state  in  trust  for  the  people;  and 
while  a  right  of  occupancy  is  recognised  with  regard  to  them, 
this  is  in  the  nature  of  a  license  or  privilege,  which  the  state 
may  circumscribe  as  it  sees  fit,  or  at  all  events,  in  a  very 
much  more  incisive  manner  than  other  property  rights  which 
under  the  constitution  are  purely  private.**  The  power  of 
the  state  may  be  exercised  by  depriving  dead  game  of  the 
character  of  an  article  of  commerce,  so  by  forbidding  its 
consignment  through  a  common  carrier  to  a  commission  mer- 
chant or  sale  market.* ^  The  power  of  the  state  extends  to  the 
protection  of  fish  and  game  on  private  property,  over  which 
they  may  pass  or  in  which  they  may  transiently  dwell,  since 
such  temporary  and  accidental  control  does  not  give  absolute 

39  People    V.    Elk    River    Co.,    107  R.  A.  414. 
Cal.  2}^.  •*!  Magner  v.  People,  97  111.  320 ; 

*oCottrill  V.  Myrick,  1?  Me.  222,  State    v.    Rodman,    58    Minn.    393, 

1835.      See    as    to    requirement    to  59    N.    W.    1098;    Ex   parte    Maier, 

build    fishways    for   the   passage    of  103  Cal.'  476,  37  Pae.  402. 
fish,      qualifying      previous      water         42  State  v.  Chapel,  64  Minn.   130, 

grants.     Commissioners     on     Inland  (j6  N.  W.   205;    American   Exp.  Co. 

Fisheries   v.   Holyoke   Water   Power  v.    People,    133   III.    649,    24    N.    E. 

Co.,  104  Mass.  446;   Holyoke  Water  758,   23  Am.   St.  Rep.   641,   9  L.   R. 

Co.  V.  Lyman,  15  Wall.  500;  Parker  A.  138;   People  v.  Van  Pelt,  90  N. 

v.  People,  111  111.  581 ;  State  ex  rel.  W.  424. 
Remley  v.  Meek,  112  la.  338,  51  L. 
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property;  and  it  is~suflficient  that  waters  in  private  ownership 
are  connected  with  other  waters  at  certain  periods  at  which 
fish  may  pass  into  them.'*^ 

Where  fish  are  bred  or  raised  by  the  owner,  the  state  can 
claim  no  proprietary  interest;  if  then  the  state  may  forbid 
the  killing  of  such  fish  during  certain  seasons,**  we  must  fall 
back  on  one  of  two  grounds :  that  the  state  has  the  right  to 
enforce  measures  for  the  preservation  of  a  valuable  food 
supply— a  ground  strongly  relied  upon  in  support  of  fish 
or  game  laws  in  general,*^— or  that  an  owner  may  be  required 
to  conform  to  a  regulation  of  his  right  of  property  which  is 
necessary  to  prevent  or  make  more  diflBcult  evasions  of  the 
law  by  others ;  and  this  latter  theory  may  also  be  used  in  sup- 
port of  the  prohibition  of  the  sale  of  game  imported  from 
other  states,  which  will  be  referred  to  presently. 

The  protection  of  song  or  other  wild  birds  from  slaughter** 
may  be  placed  upon  the  ground —likewise  available  for  game 
and  fish— that  living  creatures  may  be  saved  by  the  power 
of  the  state  from  reckless  or  wasteful  sacrifice.  Probably,  how- 
ever, an  owner  cannot  be  forbidden  to  destroy  a  noxious  ani- 
mal when  necessary  for  the  protection  of  his  property.** 

The  question  whether  game  and  fish  laws  proceed  upon  the 
theory  of  sovereign  ownership  or  of  restraint  of  private  prop- 
erty for  the  public  welfare,  would  become  important,  if  states 
like  ^lassachusetts  or  New  Jersey  should  undertake  to  throw 
the  right  to  fish  in  non-tidal  navigable  waters  open  to  the 
public,  the  prevailing  doctrine  in  these  states  conceding  this 

rht  to  tht^  riijariaii  owut^r.^'^     If  the  riy;lit  of 
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eribo  strict  rt*giilatioas  in  the  iiitiu'est  of  the  preservation 
t  a  vaJuable'  food  supply  j  but  the  right  cannot  be  transfiTred 
ftim  th*^  individual  to  thi^  public  at  lar^e  except  under  the 
i|jrbt  of  eminent  domain  and  therefore  upon  payment  of  eom- 
N^tiBatiou.^-*  Ifj  however,  the  fi^h  belong  to  the  state  and 
h**  private  owner  has  merely  a  lieense  to  take  it,  then  thia 
ii^ensr*,  uot  heiii|r  a  virsted  ri^ht,  is  revocable,  and  may  be 
ransferred  to  the  public  at  large.  Since  the  latter  is  the  pre- 
rtiiling  theory,  the  ehanire,  it  seems,  ean  be  effected  without 
compensation. 

:    g  420.    Game  and  fish  laws  and  freedom  of  commerce, "^^  — 

P'be  question  has  also  arisen,  how  far  the  game  laws  can  be  up- 
letd  as  a^airjKt  the  freedom  of  interstate  eommerce,  A  statute 
rf  Connecticut  provided;  *'No  jjersou  nhall  at  any  time  kill 
my  woodcock  *  ♦  •  for  the  purpose  of  conveying  the 
Bftme  beyond  the  limits  of  the  state ;  or  shall  transport,  or 
ave  in  possession,  with  intentitm  to  procure  tlie  traimporta* 
on  beyond  said  limits,  of  any  such  birds  within  this  state/' 
he  Supreme  Court  of  the  Cnited  States  upheld  the  constitu- 
omility  of  this  statute  in  a  ea,'^e,  where  the  bird  had  l>een 
iwfnlly  killed,  and  only  its  unlawful  possession  for  the  pur- 
rise  of  transportation  out  of  the  state  was  charged,^  It  was 
tiUfl  reco|fnise*l  that  a  state  has  power  to  repdate  the  killing 
f  game  witJiin  her  borders  so  as  to  confine  its  use  to  the  limits 
if  the  state  and  forbid  its  transportation  outside  of  the  state. 
he  state  may  foll<»w  property  in  game  into  whatever  hands 
may  come  to  with  the  conditions  and  restrictions  deemed 
i-i'essary  for  the  public  interest*  Prom  this  decision  it  must 
f  course  follow  that  transportation  out  of  the  state  may  be 
ade  unlawful,  if  the  prohibition  is  simply  part  of  the  general 
rohibition  a^^ainst  killing  or  possession  within  the  state.  But 
he  liiiter  proposition,  without  wliich  game  laws  would  be  in* 
*lTeetual,  doi's  not  necessarily  require  assent  to  the  doctj*ine 
aid  tlown  in  Oeer  v.  Connecticut.  Upon  p^ineiph^  it  must 
e  extremely  doubtful  whether  a  state  may  allow  game  to 
ecome  property  for  commerce  within  the  state,  but  not  for 
nnmerce  among  the  states,  whether,  in  other  words,  a  state. 


•♦Be*!  i  511,  512,  infra,  rtl^.     Under  tho  siuit'tinn  of  thiB  flo- 

91  Am    to     iliiicrimiimTion     against  clsion   iiBarly  idi  st^^ten   b»ve  placed 

i«foidd<!titB  sfH^  I  Til*,  infrch  Tmtnt*f\onn  upon  tim  exportatiott  af 

l^anectieut,    IGl    U.   B,  gs;m^ 
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when  recognising  property  for  every  other  purpose^  may  an- 
nex a  condition  the  sole  purpose  of  which  is  to  exclude  a  fed- 
eral right.2  Two  justices  dissented  from  the  decision  of  the 
court,  while  two  others  took  no  part  in  it.^ 

Another  question  is  whether  the  prohibition  against  sale  or 
possession  applies  to  game  or  fish  imported  from  outside  of 
the  state.  The  statute  was  so  applied  in  Illinois,*  and  Cal- 
ifornia,^ while  the  Court  of  Appeals  of  New  York  has  declared 
such  application  to  be  unconstitutional,  as  impairing  the  free- 
dom of  commerce.^  This  case  differs  from  the  Connecticut 
case,  in  that  the  law  here  acts  not  merely  upon  commerce, 
but  upon  things  over  which  the  state  can  claim  no  special 
proprietary  rights,  and  the  preservation  of  which  serves  no 
interest  of  the  state's.  It  may,  however,  be  urged  that  such 
a  prohibition  may  be  an  effective  means  of  preventing  evasions 
of  the  law  prohibiting  the  killing  of  game  or  fish  within  the 
state.  It  has  also  been  held  that  the  power  of  the  state  over 
fish  is  not  affected  by  the  fact  that  the  waters  over  which  the 
state  has  territorial  jurisdiction  are  also  navigable  waters  of 
the  United  StatesJ 

§  421.  Property  in  dogs. —-The  property  in  dogs  is  regarded 
as  not  entitled  to  the  same  protection  as  property  in  other 
domestic  animals.  At  common  law,  while  an  action  would  lie 
for  their  conversion  or  injury,**  they  were  not  the  subject  of 
larceny.  *'They  have  no  intrinsic  value,  by  which  we  under- 
stand a  value  common  to  all  dogs  as  such,  and  independent  of 
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the  particular  breed  or  individual.  *  *  *  As  it  is  prac- 
tically impossible  by  statute  to  distinguish  between  the  differ- 
ent breeds,  or  between  the  valuable  and  the  worthless,  such 
legislation  as  has  been  enacted  upon  the  subject,  though  nom- 
inally including  the  whole  canine  race,  is  really  directed 
against  the  latter  class,  and  is  based  upon  the  theory  that 
the  owner  of  a  really  valuable  dog  will  feel  sufficient  interest 
in  him  to  comply  with  any  reasonable  regulations  designated 
to  distinguish  him  from  the  common  herd.  Acting  upon  the 
principle  that  there  is  but  a  qualified  property  in  them,  and 
that,  while  private  interests  require  that  the  valuable  ones 
shall  be  protected,  public  interests  demand  that  the  worthless 
shall  be  exterminated,  they  have,  from  time  immemorial,  been 
considered  as  holding  their  lives  at  the  will  of  the  legislature, 
and  properly  falling  within  the  police  powers  of  the  several 
states.''^  Upon  this  grounfl  it  is  held  that  the  keeping  of 
dogs  may  be  conditioned  upon  a  license,  and  upon  compliance 
with  other  strict  regulations  intended  to  prevent  them  from 
becoming  a  nuisance;  and  non-compliance  with  such  regula- 
tions may  be  followed  by  the  entire  withdrawal  of  the  legal 
protection  of  the  property,  so  that  they  may  be  killed  without 
further  legal  process,  and  without  giving  to  the  owner  a  right 
of  action  for  damages.^^ 

WASTE  OF  NATURAL  WEALTH.     §§422-423. 

§  422.  Oame  and  fish— Natural  gas.— While  the  constitu- 
tionality of  the  game  and  fish  laws  is  maintained  on  the  ground 
that  the  state  is  the  real  and  ultimate  proprietor  of  animals 
ferae  naturae,  it  is  also  recognised  that  in  their  enactment  the 
state  exercises  a  police  power  for  the  public  welfare  in  pre- 
serving a  species  of  natural  wealth  which  without  special 
protection  would  be  liable  to  extermination.  **The  ownership 
of  wild  animals,  so  far  as  they  are  capable  of  ownership,  is 
in  the  state,  not  as  proprietor   (beneficial  owner),  but  in  its 

0  Sentell  v.   New  Orleans,  &c.,  R.  *  tyne,  8  Utah,  245,  30  Pac.  760,  16 

R.  Co.,  166  U.  S.  698.  L.    R.    A.    689.      Contra:     Lynn    v. 

10  Haller    v.    Sheridan,     27     Ind.  State,  33  Tex.  Cr.  153,  25  S.  W.  779, 

494;  Hagerstown  v.  Witmer,  86  Md.  but  there  the  ordinance  provided  a 

293,  39  L.  R.  A.  649;  Leach  v.  El-  method  of  killing   (shooting  unmuz- 

wood,  3  111.  App.  453;  State  v.  To-  zled  dogs  in  the  streets),  which  was 

peka,  36  Kans.  76,  12  Pac.  310,  59  contrary  to  the  general  law  of  the 

Am.    Rep.    529;    Jenkins   v.   Ballan-  state. 
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sovereign  capacity  as  the  representative  and  for.  the  benefit 
of  all  its  people  in  common.  The  preservation  of  such  animab 
as  are  adapted  to  consumption  as  food  or  to  any  other  useful 
purpose  is  a  matter  of  public  interest;  and  it  is  within  the 
police  power  of  the  state  as  the  representative  of  the  people 
♦  •  •  to  enact  such  laws  as  will  best  preserve  such  game 
and  secure  its  beneficial  use  in  the  future  to  the  citizens.''** 
Where  game  and  fish  is  imported,  or  bred  through  the  expendi- 
ture of  private  capital,  restrictive  laws  can  be  justified  only 
upon  this  ground  of  the  police  power.^^ 

The  question  to  what  extent  property  which  is  liable  to  ex- 
termination may  be  protected  by  restraints  upon  the  owner's 
power  of  disposition,  has  otherwise  called  for  little  discussion. 
Two  Indiana  cases  have  maintained  the  constitutionality  of 
legislation,  by  which  the  owner  of  land  on  which  there 
are  natural  gas  wells,  is  forbidden  to  use  them  in  a  waste- 
ful manner,  by  burning  ** flambeau"  lights  or  by  permit- 
ting a  flow  of  gas  to  escape  into  the  open  air.^^  The  court 
speaks  of  natural  gas  as  a  mineral  ferae  naturae}^  and  the 
first  decision  relies  largely  upon  the  analogy  of  game  and 
fish  laws;  the  theory  being  that  the  title  to  natural  gas  does 
not  vest  in  any  private  owner  until  it  is  reduced  to  actual 
possession.  But  the  court  also  argues  that  after  the  gas 
has  been  drawn  into  wells  or  tanks,  its  waste  may  be  treated 
as  a  nuisance.  **The  object  and  policy  of  that  inhibition  is 
to  prevent,  if  possible,  the  exhaustion  of  the  storehouse  of 
nature,  wherein  is  deposited  an  element  of  nature  that  min- 
isters    ♦     ♦     *     to  the  comfort,  happiness  and  well-being  of 
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led  as  substances,  io dividual  ownership  in  wkieh  is  per- 

Icted    only   by    appropriation   and    reduction    to    possession, 

^^ntil  sueh  appropriation,  and  while  occupying  their  natural 

*rvoirs  beneath  the  surface  of  the  earth,  gas  and  oil  belong 

,  common  to  all  the  surface  owners,  passing  as  they  do  freely 

without  control  from  the  domain  of  nne  to  that  of  the 

r.     There  m  thus  a    common    fund    and    the    legislative 

er  is  exerted  '*for  the  purpose  of  protecting  all  the  eol- 

ive  ownei*s,  by  Reciiriug^  a  just  distribntion,  to  arise  from 

enjoyment,  by  them,  of  their  privilege  to  reduee  to  pos- 

tssion,  and  to  reach  the  like  end  by  preventinji  waste." ^*' 

.'he  cpiestion  whether  the  ntate  may  prevent  the  waste  of  prop- 

|j%  which  has  become  completely  vested  in  an  individual, 

thus  left  unanswered.     The  view  of  the  federal  supreme 

tirt  has  since  been  adopted  in  Indiana^* 

g  423-  Forest  preservation*— In  a  country  which  has  a 
•eat  abundance  of  natural  resoureeK,  legislation  to  prevent 
heir  wasteful  and  unRclen title  exploitation  is  apt  to  be  little 
^eded,  and  is  generally  contrary  to  public  sentiment.  But 
Wf  n  in  the  older  countries,  such  lef^islation  seems  to  be  avoided, 
■  the  sixteenth  eentury,  a  number  of  statutes  were  enaeteil 
n  Eniclaod  for  the  preservation  of  forests,  forbidding  the  fell- 
ng  of  titnber  to  he  made  into  eoal,  and  restraining  the  erection 
►f  iron  mil  hi  to  prevent  the  exeessive  consumption  of  fuel.*' 
Lt  present  there  is  no  legislation  regarding  forestry  in  Eng- 
md.  In  France  and  in  Prussia,  the  policy  of  preserving 
BTests  as  an  element  of  national  wealth  by  controlling  the 
nanagement  of  Jjrivate  property  has  been  abandoned;  as  the 
iwnership  of  forests  is  largely  vested  in  the  state  and  the 
oinmunes,  the  same  object  can  he  aceomplished  by  the  exer- 
of  proprietary  powers  on  the  part  of  the  state.     In  this 

ntry  it  would  probably  he  a  strong  consideration  against 
lation  prescribing  the  observance  of  principles  of  forestry 

the  management  of  private  forests,  that  there  is  no  analogy 
g*  precedent  for  it,  unless  it  could  be  shown  that  the  supply 

forest  land  was  limited  and  in  danger  of  exhaustion,  and 


io  Oil  Co,  V*  IntUmaif  177   U. 
!■  MliDtifiitfttirer« '  Oai^   &  Oil    (Vn 


V.   Itidiiitm  Gtts  &  Oil  Co.,   155   liid- 
4til,  57  N.  K  91i^    Rw  f  425,  infra. 
17  35    H.    VII,   c.    17j    1    Eliz.,    c. 
15;  23  E1U-,  e,  5;  2T  Eli*,,  c.  19. 


450  QUALIFIED  PROPKKTV.  §424 

that  the  regulation  was  not  destructive  of  the  value  of  the 
land  to  the  owner. 

Restrictive  legislation  for  the  preservation  of  forests,  where 
the  denudation  of  the  soil  endangers  neighboring  land  or  the 
country  at  large,  exists  both  in  France  and  in  Germany.  The 
state  requires  the  maintenance  of  forests,  where  they  are 
necessary  for  the  protection  of  mountain  sides  or  dunes,  or 
for  the  existence  of  springs  and  streams,  or  for  the  prevention 
of  erosion  or  floods,  or  for  the  public  health.  The  Prussian 
law  adds  that  the  restraint  upon  the  owner  must  not  be  dis- 
proportionate to  the  public  danger  to  be  averted.*®  Similar 
legislation  in  this  country  would,  it  seems,  be  justified  upon  the 
principle  laid  down  in  Commonwealth  v.  Tewksbury,*®  where 
the  owners  of  shorelands  constituting  a  natural  barrier  against 
the  inroads  of  the  sea  were  prohibited  from  removing  gravel 
and  stone.  The  two  cases  would  seem  to  be  precisely  analogous. 
Forests  which  are  essential  to  the  physical  pr/)tection  of  the 
country  may  be  regarded  as  subject  to  a  natural  easement  for 
that  purpose,  and  the  person  who  acquires  them  takes  them 
cttm  onere, 

RESTRICTIONS  UPON    PROPERTY  IN  THE  INTEREST  OF  OTHEB 
OWNERS.     §§  424-427. 

§  424.  Easement  of  support.— The  nature  of  real  estate  as 
a  subject  of  property  makes  it  impossible  that  the  ownership 
of  it  should  be  as  absolute  as  that  of  many  kinds  of  per- 
sonal property.    The  enjoyment  of  land  is  in  many  respects  de- 
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{^lassiiication  of  nn^h  gtatiites  m  of  minor  consequence  aa  loii^ 
n^  tbtMr  validity  m  recognised. 

There  is  comparatively  little  legislation  upon  this  subject* 
Wliile  the  eomjnon  law  confines  the  dut>*  of  mutual  support  to 
tioil  IB  its  natural  state,  and  reco^iises  with  regard  to' build* 
ingB  merely  a  duty  of  care  in  oxca^^atLng  the  adjacent  soil-" 
or  perhaps  a  duty  to  give  notice  to  the  owner  of  the  bmlding,** 
a  statute  applying^  to  the  City  of  New  York  provides  that 
where  a  wall  is  endangered  by  excavations  upon  the  neighbor- 
ing  lot  going  to  a  depth  of  more  than  ten  feet  below  the  curb, 
the  person  causing  the  excavation  to  be  niade^  if  afforded 
the  necessary  license  to  enter  the  adjoining  land  shall  at  his 
own  expense  preserve  such  wall  from  injury/*^— a  reasonable 
regulation  the  validity  of  which  has  not  been  questioned. 

425.  Natural  waters*  — The  correlative  rights  and  duties 
of  ripariau  proprietors  have  to  some  extent  been  affected  by 
the  mill  acts  which  have  been  considered  before,*^  but  on  the 

bole  the  common  Inw  principle^  that  the  right  to  impair 
or  affect  the  quantity  or  quality  of  water  or  the  strength  of 
the  eurrent  must  be  determined  by  what  is  under  all  the  cir- 
eumstances  a  reasonable  use,  has  been  left  to  judicial  applica- 
tion and  enforcement,^^  and  has  not  been  made,  as  well  it 
might  be,  the  subject  of  statutory  and  administrative  regu- 
lation. The  determination  of  priorities  and  amounts  of 
appropriation  of  natural  waters  under  the  water  act  of  Wyo- 
ming^ seems,  however,  practical ly  to  amount  to  such  regula- 
tion, and  has  in  principle  been  upheld  by  the  supreme  court 
of  that  state,  mth  respect  to  rights  acquired  prior  as  well 
AH  subsequent  to  the  act  and  the  constitution  of  the  state*** 

In  this  connection  a  decision  of  the  Supreme  Court  of  Wis- 


2<>Wftltei»  w,  Pfetl,  Moo.  &  MaU 
tS62;  McM>ay  v,  McOeiktid,  39  Ala. 
f4Bt  S4  Am.  D«»e,  770;  Charlesft  v\ 
[Baakhi,  22  Mo.  5m;  60  Am.  De**. 
'$42;  Bhricve  T.  Stain's,  8  B-  Mon. 
(47  Kf.)   453,   48   Am.   Dec.  40L 

siSebulU  V.  Byere,  53  N,  J.  Law, 
Im%  20  Am,  8t,  Rep.  4S5. 

wK,  Y.  LawH  1S82,  Chapter  410, 
tB#c,  474;  and  see  sko  Jon^s^  Ease- 
t«rot»,  See,  BH7. 

21  ff  4ia-413^ 


a^Pitto  V,  Laucatter  MUla,  13 
Meto,  156;  Tburber  v.  Martin,  2 
Gray,  3B4;  Snow  \\  ParBooa,  28  Vt 
459. 

as  Laws  1890-91,  Cbapter  8^  m^ 
pwially  8ec*  20»  24,  25,  26;  Revised 
Statutes  I899f  Sec?,  867,  871,  872, 
873, 

*«  Farm  Investment  Goinpaiiy  v. 
Carpfltirer,  9  Wyo.  110,  61  Pm.  258. 
m  U  U.  A,  747, 
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GOnsm  should  be  noticed,  A  law  of  that  state*^  provided  that 
**aiiy  person  who  shall  needlessly  allow  op  permit  any  arti*j*kn 
well  owned  or  operated  by  him  to  discharge  greater  quatiUti?« 
of  water  than  is  reasonably  necessary  for  the  use  of  su<*h 
person,  so  as  to  materially  diinitiiiih  the  flow  of  water  iii  anj 
other  artesian  well  in  the  same  vicinity,  shall  be  liable  for  all 
damages  which  the  owner  of  any  such  other  well  may  sus- 
tain/' This  act  was  declared  iineonstitiitional  on  thf  groiuMl 
that  percolating  waters  are  the  absolute  property  of  the  owner 
of  the  soilj  and  that  the  limitation  attempted  to  be  imposeti 
upon  the  owner  by  the  act  not  being  dictated  by  any  puhUc 
interest  does  not  fall  within  the  police  power.^*  This,  it 
is  submitted,  is  an  unduly  narrow  view  of  the  flowers  of 
the  state.  True,  it  has  been  held  that  undergruund  wiil^^rs* 
flowing  in  no  definite  channel  may  be  dealt  with  by  tht*  owner 
of  the  soil  without  regard  to  the  interests  of  other  ownct* 
whose  water  supply  he  may  intercept  j'-^"  but  this  right  doen  nirt 
go  to  the  extent  of  draining  water  from  definite  watercourses** 
and  there  is  authority  for  the  doctrine  that  the  intepeeplioo 
of  underground  waters  ia  justified  onty  by  the  rea^tonable  a» 
of  the  land."*!  If  so,  the  right  ought  to  be  subject  to  a  legisk* 
live  determination  of  the  consequences  of  an  unrpasonahh^ 
use,  and  the  legistation  of  Wisconsin  does  not  appear  to  hnv^ 
eseeeded  this  scope,  It  ought  therefore  to  have  been  sas* 
tained  as  legitimate  exercise  of  legislative  power.  It  is  not 
easy  to  understand  why  the  decisions  in  the  gas  and  oil  ea*€«,*^ 
which  seem  to  be  closely  analogous,  should  have  been  rejectai 
by  the  court  as  inappHeable  to  percolating  waters. 

§  426.  Malicious  erections  and  private  nmsancea.^  Statute* 
prohibiting  malicious  erections  may  hi-  referred  to  this  branch 
of  legislative  power.  Unless  the  ]>iiwer  to  abuse  prt>perty 
rights  is  included  in  the  constitutional  protection  of  property, 
a  restraint  upon  the  malicious  exercise  of  a  right  should  he 


a^I^ws  1901,  Chapter  354. 
X*  Hubcr  V,  Merkel  (Wia.),  U4  K* 
W.  364, 

=»  Acton  V.  Blunden,  12  M.  &  W, 
524;  riiaBi^mof-e  t«  Hichurds,  7  H. 
I.,  a  a49;  Clmt^ld  v.  Wiboo,  28 
Vf.  4&. 


«Oraiid  Jamstioa  Owial 

Proi^rirttirei  ot  Mills  t,  Ilr»ij»tffc 
Watvr  Supply  ir\m«(»iinj,  U9  Ham 
47H]  Smilli  V*  BrooJc^  IflO  jl.  T. 
35T,  S4  N.  K.  787* 
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regarded  as  a  regulation  and  not  as  an  impairment*     Upon 
Ihis  principle  statutes  have  been  sustained  which  forbid  the 

"^i^rfction  of  fences  exceeding  a  ecrtain  height,  if  the  purpose  is 
to  annoy  the  neighbor/*-'^ 

Upon  the  question  whether  the  law  maj  require  positive 
EHeasures  to  prevent  private  nuisances,  there  h  little  authority, 

|lTpon  principle  this  question  should  be  answered  in  the  affirma- 
tive*     The  ease  of  Chicago  &  E.   R,   Co,  v.  Keith^^    is  an 

rautbority  to  the  contrary,  A  statute  was  declared  unconsti- 
tutional which  required  railroad  companies  to  maintain  ditches 

ior  drains  to  conduct  to  some  proper  outlet  water  accumulating 
along  the  sides  of  the  roadbed  from  the  construction  or  opera- 
tion of  such  road.  The  statute  authorised,  in  case  the  railroad 
neglected  to  construct  such  ditch,  its  construction  by  pablio 
authority,  and  the  assessment  of  the  cost  upou  the  railroad 
company.  It  was  held  that  no  proper  provision  for  notice  was 
made  in  connection  with  such  assessment,  an  objeetiouj 
which,  if  well  founded,  was  sufficient  to  invalidate  the  act. 
The  court  also  held  that  the  power  of  aesessment  can  be  en- 

I  forced  only  in  the  interest  of  the  public,  and  not  to  redress  a 
private  wrong.  But  if  an  obligration  may  be  validly  imposed 
upon  the  owner  of  property  to  make  some  improvement,  the 
making  of  aueh^  improvement  upon  his  default  by  public  au- 
thority at  his  expense  is  not  an  exercise  of  the  power  of  taxa- 
tion.    The  question  must,   therefore,  be:  was  the  obligation 

I  validly  imposed  ?  x\nd  it  seems  to  be  an  unduly  narniw  view 
of  the  legislative  power  to  hold  that  private  nuisances  can  be 
dealt  with  only  according  to  the  established  principles  of 
common  law  and  equity^  and  not  by  the  legislative  require- 

Iment  of  positive  measures  of  relief, 
f  427*  Private  roads*— Where  the  legislature  authorises  the 
laying  out  of  a  private  road  for  the  convenience  of  one  owner 
of  land  over  the  land  of  another,  without  the  consent  of  the 
latter^  who  is  forced  to  yield  an  easement  in  return  for  a 
compensation,  it  may  be  said  that  private  property  is  taken 


I  HifiertiU    v.    Ktiox,     ]  4S     Mass. 
I*  Hunt  f,  Coggin,  66  N*  H*  140; 
I  Lord    V,    Laui^loR,   01    Me.   221,   31^ 

LCoim.  381;,  Wei^iJiTi  Granlto  Co,  v. 


Koiekerbocker,  103  Cat  lU;  Kara- 
FPk  V,  Peier,  22  Wash,  419.  50  L,  R, 
A,  345;  Horan  v,  Bjmea  (N.  H0» 
54  AtL  945. 

»*  67  Oh.  27&,  65  N,  E.  1020* 
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for  private  use,  and  the  question  arises  whether  this  is  con- 
BtltutionaL 

The  courts  have  given  different  answers  to  this  question. 
In  Massachusetts  and  California  the  power  has  been  suEtained 
on  the  ground  that  the  road  although  called  private  is  sub- 
jeet  to  public  nse,^^  Pennsylvania,  and  Michigan  hold  thut 
clear  practical  necessity  justifies  the  exereiae  of  the  power** 
In  Ahil)aina,  Illinois,  Missouri,  New  York,  Oregcm,  Tennes!iet\ 
and  Wisconsin  the  power  has  been  denied  on  the  ground  that 
express  authority  for  taking  for  public  use  by  impUcatitm 
exchidea  taking  for  private  use;^^  but  in  most  of  these  and 
some  other  states  (Alabama,  Colorado,  Illinois,  New  Tort 
Michigan,  Mississippi,  Missouri,  New  York^  South  Cftrohna, 
Washington,  Wyoming)  it  has  been  sanctioned  by  expre^ 
constitutional  provision. 

The  constitution  of  Illinois  also  provides  for  the  eonstme- 
tion  of  drains,  ditches  and  levees  for  agricultural,  sanitarj, 
and  mining  puiposes,  across  the  lands  of  others,^*  and  a 
similar  clause  was  placed  in  the  New  York  eoiistitutitm  of 
1894,  It  was  intimated  in  a  decision  of  the  Court  of  Appe&b 
of  New  York  {but  all  other  justices  concurred  in  the  de- 
cision only  upon  another  ground),  that  this  constitutional  pro- 


^A  Danham  v,  Briatol,  108  Mass^ 
202;  Sbermaii  v.  Bmck,  32  CaL  241; 
Montare^  Co.  v*  Oushing^  33  CuL 
607,  A  similar  view  is  iuken  of 
Hwit<?h  traekBj  or  spura,  to  private 
factories  J  McGann  v.  People,  194 
111  5^6,  62  N.  E,  941,  also  Chicago 
&  N,  W.  %  Co.  T,  MorehouBO, 
11  Si  Wis*  1,  The  (\ntj  at  a  rail- 
m»d  company  to  maiottuii  a  croaa- 
iag  in  order  to  give  ft**ec»«  to  pri* 
vatfi  pnipcrtj  from  which  the?  owner 
hus  been  cut  off  hj  the  roati  ( Nfaan, 
Hev.  L.  ch.  in,  i  144)  has  htm 
held  to  be  tt  re^lHtion  of  a  pre^ 
viouilj  exist  log  right  of  QocaMdtj'; 
New  York  and  N.  E.  R,  Ca  t. 
Board  of  R,  R*  Cnra'e?m,  162  Masa, 
81,  38  N,  E.  27.  See  Packer  v. 
WelRteil.  2  8id,  'Mi,  ill,  1653 
(Gray's  Ctum,  lU,  467):  *'lt  is 
Bol    onlx    m    private    tuctmvoideiicey 


but  it  is  also  lo  the  prejudice  of  ite 
publie  need  that  land  mhaal4  lie 
f  rc*8h  and  unoct-upit'd. ' ' 

*«Pocnpson  Roitd,  US  Pa.  St,  16; 
Ajres  V.  Richards,  38  Mich.  214»  bat 
method  of  procedni^  in  thii  cafv 
betd  uneouatitutioiia]^  see  Beheld  ▼• 
Detroit,  45  Mkk  CS26. 

"T  Sadler  \%  L&nghttst,  M  Alfc 
Sil;  Neabit  ¥,  Trutnbo^  39  la  110; 
Dickey  v.  Tennlnon,  t7  Mo.  JtS; 
Taylor  r.  Poricr,  4  nil!  140;  Wll^ 
am  V,  Otbom^  4  Or.  11$;  Chtk  t. 
While,  2  ftwan  (Teiut*),  540;  0^ 
bom  V.  Hart,  24  Wis.  m, 

«s  Conirtitntion,  Art,  IV,  f  3L  A 
provi>)ji)rt  for  prtvnti»  dndm  WV 
hi'ld    mv  "ivav  tit 

law  preB^  iis  or  jr 

dioml  liir|uirT  tor  tlm  ex^rctje  «/  ^ 
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vision  violated  the  federal  constitution,  since  the  taking  of 
property  for  private  use  was  taking  without  due  process  of 
law,^®  but  this  certainly  cannot  be  true.  The  contention  that 
property  can  under  no  circumstances  be  condemned  for  pri- 
vate use  rests  chiefly  upon  the  fact  that  the  constitutions  pro- 
vide expressly  only  for  the  taking  for  public  use ;  the  expres- 
sion of  one  is  supposed  to  be  the  negation  of  the  other.  The 
objection  on  this  ground  disappears  where  the  constitution 
makes  positive  provision  for  the  taking  for  private  use.  It 
ought  to  be  within  the  power  of  the  legislature  to  provide 
for  the  adequate  enjoyment  of  land,  where  it  can  be  secured 
by  compelling  another  owner  to  make  slight  concessions  which 
can  be  easily  offset  by  the  payment  of  pecuniary  compensa- 
tion. In  the  case  of  the  mill  acts,  such  power  has  been  recog- 
nised without  express  constitutional  provision. 

8»Re  Tuthill,  163  N.  Y.  133,  57  M.  K  303. 


CHAPTER    XX. 
OOMPUUOBY  BENEFITS. 

§  428.  Protection  and  bounties.— The  encouragement  of 
trade  and  industry  is  everywhere  regarded  as  a  legitimate 
function  of  government.  Most  modern  states  protect  their 
citizens  to  a  greater  or  less  degree  from  foreign  competition, 
and  while  this  function  is  not  within  the  province  of  the  com- 
monwealth governments  of  the  United  States,  it  is  exercised 
very  freely  by  the  national  government,  and  the  constitu- 
tionality of  the  tariff  laws  established  for  that  purpose  is 
generally  acquiesced  in.  Protection  against  domestic  com- 
petition has  a  very  different  aspect,  for  it  can  aid  one  class 
only  at  the  expense  of  another,  and  the  national  wealth  is 
diminished  instead  of  being  increased  by  interfering  with  the 
natural  play  of  economic  forces.  Even  the  exemption  of  some 
industry  from  taxation  is  justly  regarded  as  an  objectionable 
form  of  governmental  protection,  since  it  increases  the  bur- 
dens of  other  tax  payers,  and  is  therefore  forbidden  by  many 
state  constitutions.^  The  same  objection  applies  still  more 
forcibly  against  a  system  of  bounties.  Bounties  to  sugar  pro- 
ducers were  provided  for  by  the  tariff  act  of  1890,^  but  re- 
pealed by  the  act  of  1894.3  The  Supreme  Court  of  the  United 
States  has  not  passed  directly  upon  the  validity  of  this  legis- 
lation,** but  a  similar  bounty  law  of  Michigan  has  been  de- 
clared unconstitutional. ° 
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ible  range  of  such  legislation  would  cover  on  the  one  hand 
measures  designed  to  check  individual  improvidence,  on  the 
other,  measures  the  object  of  which  would  be  to  direct  in- 
dividual economic  activity  into  such,  channels  as  are  believed 
to  confer  the  greatest  benefit  upon  the  community  as  a  whole. 
In  both  cases  we  may  speak  of  compubory  benefits  j  we  may 
designate  the  two  classes  respectively  as  eompulsory  measures 
apiitist  improvidence,  and  compulsory  industry  and  improve- 
ment. 
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^0,  Sumptimry  laws.— In  former  times  the  state  at- 
tempted to  eheck  improvidence  and  extravagance  through  so- 
called  sumptuary  laws,  of  which  we  find  a  considerable  num- 

.ber  in  the  English  statute  books.  They  prea,cribe  the  apparel 
ind  diet  proper  for  the  different  classes  of  the  people,  and 

"were  doubtless  also   intended  to  maintain  class  distinctions, 

J  which  to  the  mediaeval  mind  appeared  as  part  of  the  order 
sf  nature.     Statute    13   Ric.   IT   c.    13   forbids   men   of  low 

'degree  or  station  in  life  to  keep  dogs  to  hunt,  and  33  H. 

I VIII  e,  5  prescribes  how  many  trotting  horses  each  man  may 
^eep  for  his  degree;  14  and  15  H.  VIII  c,  7  allows  men  of 
j£100  annual  income  to  use  eross-bows.  Laborers  w^ere  forbid- 
den to  indulge  in  such  games  as  tennis,  bowling,  ball  and  dice. 
Sir  Edward  Coke^  informs  us  that  the  common  law  jrave  no 
'  way  to  matters  of  plea^^ure  (wherein  most  men  do  exceed),  for 
•  ^that  they  brought  no  profit  to  the  commonwealth, 
^M  The  Revised  Laws  of  Massachusetts  of  1649  likewise  eon- 
^^    taincd  provisions  on  apparel. 

It  is  needless  to  say  that  there  is  no  such  legislation  at  pres- 
mt.    All  sumptuary"  legislation  of  the  old  type  is  plainly  con- 
hrary  to  the  principle  of  equality.     Apart  from  this  objection, 
[statutes  of  this  kind  are  notoriously  futile,  and  an  attempt 
to  enforce  them  would  involve  inquisitorial  methods  and  a 
control  of  private  conduct  intolerable  to  a  free  people.    There- 
fore the  old  sumptuary  laws  have  everywhere  been  abrogated 
[or  liave  fallen  into  disuse.®     They  are  also  repugnant  to  the 


1 2  Init.  199. 

•  Tb©     last     sumptuary     Taw     In 

[Ori^t    Briluin  Is  sitiil   to   have  been 

timt  for  Scotland  of  lr521 ;  in  Pnia- 

|«b  fum^rali*  w«ro  reinilated  id  1T7T; 


iti  Oermaii^  even  now  restraints  are 
placed  upon  wecltlioga  to  which 
every  one  who  contributes  tome  gift 
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spirit  of  a  free  goTeriiment,  and  it  may  be  contended  that  the 
right  to  the  pursuit  of  happiness  whieh  our  const!  tut  ions  guar- 
ftotee  means  the  right  of  each  person  to  obtain  what  is  \u*m*- 
iieial  to  him  in  his  own  manner,  and  to  take  risks  afTeeting  him 
alone  according  to  his  choice.  Upon  such  a  vii*w  thi*  conelu- 
sion  may  be  reached  that  all  legi^latiou  to  cheek  improvidence 
or  extravagance  is  unconstitiitionaK  8tiVI»  it  can  be  f$hown 
that  this  eonchieion  goes  too  far,  and  that  the  limit  of  the 
police  power  should  be  found,  not  in  tiie  object  to  be  at* 
tained,  but  in  the  measures  of  control  attempted. 

The  opposition  to  extravagance  and  improvidence  is  cer- 
tainly not  foreign  to  our  governmental  policy*  While  our 
law  leaves  the  private  conduct  of  the  individual  free,  it  for 
bids  public  practices  which  are  calculated  to  tempt  him 
Legislation  against  gambling  is  generally  placed  under  tin* 
head  of  public  morals^  biit  the  immorality  of  gambling  li«2S 
in  its  improvidence  and  the  tendency  it  hris  to  dentroy  ia- 
dustry  and  thrift.  So  we  find  in  tbc  Revised  StaUUe!<  of  NVw 
York  of  1828,®  a  prohibition  of  all  idle  shows  and  exhibitions 
"No  person  shall  exhibit  or  [lerform  fur  gain  or  prf>fit 
puppet  show,  any  wire  or  rope  dnnee,  or  iiny  other  idl*^  sboi 
acts  or  feats  which  common  showmen,  mountebanka  or  jtiie* 
glers  UHUiilJy  practice  or  perform/*  A  law  pn.»hihiting  at- 
tend anee  at  stich  shows  would  he  only  a  Ktep  furtht^r  iij  Iht* 
same  policy,  and  would  be  a  sumptuary'  law.  It  would  be  tis 
valifl  as  the  law  forbidding  the  sliow,  and  would  only  be  laon* 
difficult  to  ejiforee, 

S  431.  SpendthriftB.— Moreover,  individual  extravagance  i« 
held  to  justify  restraint  where  there  m  danger  that  it  may 
result  in  making  the  person  a  burden  to  others  or  to  the  pub 
lie.  So  in  some  states,  in  conformity  to  the  practice  of  ihr 
civil  law,  habitual  spendthrifts  may  be  deprived  of  the  can* 
anrl  management  of  their  estates,  but  only  when^  the  spends 
thrift  wastes  or  lessens  bis  instate  so  **as  to  expom*  hiniMftf 
or  his  family  to  want  or  sufferiog,  or  any  county,  town  uir 
incorporated  city  or  village  to  any  charge  or  expense  for  tbf 
support  of  himself  or  his  family.''"*  The  spendthrift  ap|)€irt 
to  be  treated  as  a  person  not  in  full  possession  of  his  ra^otnl 
powers,     (t  is  true  that  the  coutmon   law  tlid   ncit   r^fitmi 


ti  1  Bev,  StJit  p,  Geo,  fi   L 


J<»  niOmiii     H^it«il     SlAtiiiwpi  «fcr 
y6.  B^\  L 


IraviigAace  in  this  iimnuer,  aud  Blackstone  regards  thi^ 
practice  as  qui^Ntioiiahle:'*  ^*It  was  doubtless  an  excellent 
jnethod  of  beuetrting  the  individual  and  of  preserving  estates 
■I  families,  but  it  hardly  seenig  calculated  for  the  genius  of  a 
Tree  nation  who  claim  and  exercise  the  liberty  of  usin^  their 
fiwn  property  as  they  please.  'Sic  uiere  tuo  ut  alienum  non 
medm'  is  the  only  restriction  our  laws  have  given  with  regard 
to  economical  pnidenee,  ami  the  fri'quent  cif<Milati<iu  and 
transfer  of  landis,  and  other  property*  which  cannot  be  eftected 
pithout  extravagance  somewhere,  are  perhaps  not  a  little  con- 
ducive towards  keeping  our  mixed  constitution  in  its  due 
^ealth  and  vigor/'  If  this  was  the  policy  of  the  couunon  law. 
be  policy  of  Parliament  did  not  always  accord  with  it.'^ 

I  g  432.     Compulsory  insurance.— The  most  important  form  of 

jjovernmental   ]irovision   against   improvidence   is   compulsory 

insurance.     In   Oerniany  the   law   requires   in^surance  against 

tire,  and  in  the  case  of  wage  earners,  against  accident,  disease, 

disability  and  old  n??e;  conipulsory  fire  insurance  is  matter  of 

litatt*  law  and  of  oliler  datc:*'^  workmen's  insurance  rests  upon 

■Dperial  statutes  passetl  in  the  years  from  1S84  to  1891* 

I  Tnder  the  workmen's  insurance  laws  the  right  to  relief  is 

■ot  confined  to  persona  who  have  no  other  means  of  support, 

nd  whose  maintenance  would  otherwise  fal^  on  the  public; 

The  system  cannot  therefore  be  *4aid  to  be  sim.ply  a  form  of 

^oor  relief,  but  is  designed  to  advance  the  economic  and  social 

ncUtion  of  a  large  class  of  the  population  by  compelling  its 

innbtfrs  to  make  certain  savings. 

Moreoverj    contributions    are   made   by   the   state    and    arQ 


li  1,  p.  3(>0. 

i»  There   are  droumstuiices   under 

111  eh  munptuarv  laws  might,  even 
m  mr?0  n  viilvmbl«<  ptirpioH0,  In 
iliii,  rimtom  d<H'reo»  a  mitious  i*3£- 
aviigancf    in     ilie    reli'liniliou     «*f 

^ilrHngM  :iu^1  funcrais,  whkh  U  B 
uvy  bunlen  on  the  poorer  clauRt^ftj 
t  which  thej  are  incapable  of 
Mking  '>ff*  H  IB  a  wvU  known 
rt  that   a  cnintom  may  be  univpr- 

li}!-   r«^*i>gTjiflcd   lu*  rtiifliievoiis,  und 
t  be   too  Hirorjg  fi>r  vokinmjry  fe- 
taiici*;   where  people  are  ignonint, 
ia  imr  bfiyond   the  yniwer  of 


the  individual.  A  sta^tutorj  prohi- 
bit iou  may  then  be  wc^komed  aa  an 
ejccwMu  for  non-compliance.  If  the 
state  doea  not  ioterfero  it  m  prob- 
ably because^  it  feels  its  impotenee; 
hilt  le^alation  for  sut'h  a  fmrpose  ii 
withiu  the  legitimate  funotiona  of 
^overumpnt,  if  it  ctin  be  carried  into 
effects 

("i  The  justificatioD  of  Ih*.^  com* 
putaioti  was  found  in  the  interest 
w  Inch  the  stiAte  bad  in  the  contmne*! 
f my mc^nt  of  the  land  tax*  ( Roaoher 
Nationaloekonomie*  Sec,   237  e). 
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levied  on  employers  even  in  eases  in  which  the  latter  can  in 
no  wise  be  held  responsible  for  the  condition  provided  against, 
as  e.  g.  old  age.  To  this  extent  there  is  not  so  much  insurance 
(for  the  contributing  employer  cannot  in  any  event  be  a  bene- 
ficiary) as  taxation. 

§  433.  Its  constitutional  aspect.— What  would  be  the  con- 
stitutional aspect  of  compulsory  insurance  or  indemnity  funds 
in  this  country? 

The  levying  of  an  assessment  upon  employers  to  insure  em- 
ployees against  sickness  or  old  age  being  in  reality  a  form 
of  taxation,  would  have  to  be  judged  by  the  constitutional 
provisions  of  each  state  regarding  taxation.  In  most  states 
it  would  probably  violate  the  rules  regarding  uniformity  of 
taxation.  There  would  probably  be  also  a  strong  feeling  that 
the  purpose  is  not  a  public  one;  but  conceding  that  the  pur- 
pose is  novel,  it  is  impossible  to  assert  that  public  sentiment 
will  never  come  to  regard  the  securing  of  a  reasonable  com- 
petence to  the  economically  weak  and  dependent  classes  as  a 
proper  function  of  the  state.  It  would  be  a  form  of  paternal 
government,  but  if  all  functions  which  may  properly  be  desig- 
nated as  paternal  were  necessarily  unconstitutional,  a  large 
amount  of  well  established  legislation  could  not  stand. 

Should  the  law  undertake  to  create  an  indemnity  fund  from 
compulsory  contributions  of  all  those  whose  business  or  prop- 
erty occasions  the  loss  to  be  provided  against,  there  would  be 
something  analogous  to  an  employers*  liability  insurance.  The 
objection  to  such  a  system  would  be  that  an  individual  would 
be  forced  to  share  in  making  good  a  loss  with  which  in  a 
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tht*8r  principles  indemnity  is  provided  under  the  laws  of  sev- 
eral states^*  for  the  loss  of  t^heep  killed  by  dogs.  A  tax  is 
levied  fur  the  keeping  of  ^yt^vy  dog  upon  its  owner,  and  the 
jiiuoutit  thus  collected  is  eonstitnted  a  fund  for  the  payment 
of  damages  resulting  from  such  lossJ'^  If  ttie  purpose  for 
trhich  the  tax  h  L-olkH-ted  were  necessarily  luiconstitutionalt 
it  could  not  be  excused  on  the  ground  that  the  keeping  of 
dogs  is  under  the  absohite  control  of  the  legislature,  and  that 
the  right  may  be  eonditlone*!  upon  thr*  payment  of  a  lieeust% 
—an  argument  deemed  sufficient  in  Wisconsin,^ ^  In  Michigan 
and  Ohio  the  legislation  has  been  upheld  as  an  exercise  of  the 
police  power  as  distinguished  from  the  taxing  power.  The 
prtHection  of  an  important  industry  (the  raising  of  sheep  and 
production  of  wool)  is  held  to  be  a  legitimate  object  of  legis* 
lalive  action^  and  the  legislature  judges  what  means  are  best 
ealeiilated  to  accomplish  the  object^^     The  creation  of  a  col* 

fleet  ive  liability  fund  is  thus  by  implication  sanJ'tioned. 
Where  the  law  levies  contributions  from  one  class  to  make 
up  an  indemnitj"  fund  in  favor  of  another,  without  any  connec- 
tion between  the  business  of  those  assessed  and  the  loss  to  be 
I  provided  against,  the  compulsion  is  without  justification.  If 
the  assessment  might  in  itself  lie  justified  upon  principles  of 
taxation  or  of  the  police  power,  yet  the  purpose  to  which  it  is 
applied  must  reuder  its  validity  doubtfuL  So  where  half 
pilotage  is  collected  from  ships  refusing  the  services  of  a 
pilot*  and  the  a  mo  not  goes  to  a  fnnd  for  the  relief  of  distressed 
I  or  decayed  pilots,  their  widows  and  children,** 
Cases  of  insurance  proper,  in  which  a  risk  of  loss  is  met 
by  distributing  the  loss  among  all  those  similarly  exposed 
io  the  risk,  may  be  found  in  the  legislation  regarding  dam- 
:iige  done  by  dogs  to  sheep,  in  so  far  as  the  owners  of  dogs 
are  also  owners  of  sheep,  and  in  the  law  und<*r  which  the 
government  of  the  United  States  formerly  collected  from 
every  sailor  a  monthly  tax  of  40  cents  for  the  support  of  the 


^ 


t*  New  York   1   Rev.  Stat.  p.  703, 
lllinoiA    Acl   of   XS79,   Ohio    Tjiws   § 
J»»61,  4215;   also   lawn  of   Mic-hjgan 
ml  Indinim. 

an    btf    foHe^'ti'tl    trom    the    town, 
ifhlcli    has   ita   retioiiritt^   againftt    tlte 
|c>wii«r  of  tb»  dog.     Town  i^f  WUtoti 
T0W11   of  WertoBj  48  Conn,  325, 


The  town  'm  supposed  to  pAj  out  of 

the     fund    collected     from     dog    H^ 

i:en*je«. 

i«Tenney  v.  Lena,  16  Wis,  566, 
^^  Van   Horn   v.    People,   4»i   Mich. 

183;   Holtt  V.  Roe,  m*  Ok  8t.  340, 
i«Cool0y    V.    Bonrd    of    Wardens, 

12  How.  208,  p,  313. 
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Marine  HaspitaJ,*'^  which  tax  was  aboUfthed  by  act  of  Jime 
26,  1884.^"  The  plan  was  {Constitutionally  objectionable  in 
that  it  did  not  give  to  all  contributing  sailors  a  di.^ finite  legs! 
right  to  relief. 

§  435*  Insurance  in  connection  with  registration  of  UtteB*— 
Compulsory  ineurance  in  also  found  in  connection  wiUi  the 
registration  of  land  titles*  The  law  of  Ohio,  following  the 
precedent  of  the  Australian  Torrens  Act,  directed  the  eoll€?c* 
tioii,  upon  registration  of  every  title,  of  a  fee,  to  go  tavrank 
the  making  up  of  an  insurance  fund  out  of  which  to  indeinmfy 
persons  who  should  be  deprived  of  their  titles  thron^'h  th«* 
operation  of  the  provisions  making  registration  eoiielusive 
upon  the  question  of  title.  This  provision  was  held  tincon* 
stitutionaL  The  Supreme  Court  said:  *^ These  lantis  by  the 
terms  of  the  act  are  subjected  to  a  charge  or  coDtributiou 
payable  through  the  recorder  to  the  treasurer  of  the  county. 
That  is,  to  the  extent  of  such  assessments  tbiK  property  is  t<i 
be  taken  by  public  authority  and  without  the  consent  of  thr 
owner-  For  what  public  purpose?  Primarily  the  purpose  is 
to  indemnify  private  persons  whose  lands  have  been  wrong- 
fully taken  from  them  under  the  provisions  of  the  act  M 
the  act  w<Te  otherwise  constitutional,  the  ultinmte  hendit 
would  accrue  to  those  who  as  the  result  of  registration  (whicJi 
gives  conclusive  effect  to  mistake,  fraud  or  forgery)  hnw 
acquired  lands  which  belong  to  others.  That  this  is  in  tm 
sense  a  public  purpose,  seems  clear.  Considering  the  purpose 
for  which  government  is  Instituted,  and  the  high  conception  iif 
individual  right  which  prevailed  at  the  time  of  thi*  adoptiuo 
of  the  constitution,  it  would  be  strange  if  authority  hsd  bwai 
conferred  upon  the  state  to  carry  on  the  business  af  u  in- 
surer  of  private  titles/-^* 

it  is  true  that  compulsory  insurance  is  not  an  individuAhslie 
ingtitution,  but  the  whole  developnn*nt  of  the  police  pow^r 
has  been  a  modification  of  the  extreme  liberty  of  th**  ■  '  '  ud 
which  was  characteristic  of  the  stat**  government  -  *f 


iwBtJviscHl  Stututea,   45S5,  4803. 

»r  8upi>l.  443*  A  v€ry  mniilwr 
moutirf  was  itiiroduetvl  in  EBgliiml 
bf  Boyal  PriK'UimfiUciJi  in  163*5;  !»t'i^ 
Rrinf*r'«  FoI*krji,  vol  *«*(>,  p.  27S^ 
*  *  n(!A:ortVing   to    lliu    volunlnrjr    o^er 


and  frnit  of  n  gr««t  trumhur  nl 
prineipaJ    tntkrifier*   and 
rlie  Kingilom.  ** 

^75^  47  N.  S.  ^1,  38  L.  &  A*  m 
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ity*five  years  ajfo.  The  purpose  of  the  Ohio  law  was  no 
Ifgs  piib!ic  tbau  that  of  the  law  indemnifying  owners  of  sheep; 
^on  the  eoDt^lr^^  it  was  a  great  deal  mnre  piii>lic  sinct*  the  risk 
&f  loss  sprang  from  the  exercise  of  a  public  fimetion.  If  it  is 
[competent  for  the  state  to  make  tittes  conelasive»  the  indeninifi- 
Icatiota  for  losses  the  risk  of  which  inevitably  results  from 
Ithe  syntem,  beeomes  part  of  the  requirements  for  the  sue- 
|c**Ksfvd  opt*rHtioii  tif  that  sys^tein,  and  ceases  to  be  a  purely 
I  private  benefit.  The  system  being  responsible  for  the  loss, 
p-why  should  it  not  be  eonstitiitioiial  to  distribute  the  loss  amoni^ 
the  benefieiaries  of  the  system?  The  [provision  for  the  in- 
deiiiuity  fund  is  foiaid  in  similar  laws  of  (jther  states^^  and 
has  not  been  judicially  questioned. 

■  g  436.  Teachers*  pension  fund.— The  Supreme  Court  of 
Ohio  has  adhered  to  its  condemnation  of  fompulsory  insurance 
^iti  the  case  concern  in  ^i:  the  legality  of  a  teachers'  pension  fund, 
lade  tip  c*f  deductions  from  salaries,-^  It  was  held  that  the 
Scheme  did  not  merely  involv*'  a  reduction  of  future  salaries 
|tRo  that  the  tax  payers  would  be  the  real  contributors  to  the 
iiid)p  but  a  deduction  from  salaries  already  earned,  or  con- 
tracted for,  and  henee  was  the  taking  of  private  property  from 
?cine  citij^en  for  the  benefit  of  another.  ''A  teacher  s  salary  is 
his  property.  He  has  a  right  under  the  constitution,  to  use 
that  salary  for  his  own  benefit  or  for  the  benefit  of  others, 

•as  he  may  see  fit.    If  he  thinks  it  best  to  provide  for  old  age, 
lie  may  do  so;  but,   if  he  prefers  to  spend  his  money  as 
he  i*arns  it^  it  is  his  rights  under  the  constitution,  to  tlo  that/' 
The  act  was  also  held  to  be  void  because  not  operating  uiii- 
^formly  throughout  the  state.     The  objeetions  held   fatal  to 
law  would  have  had  no  force,  if  it  had  been  general^  and 
directed  the  pension  fund  to  be  made  up  of  deductions 
[from  salaries,  the  right  to  which  had  not  become  vested, 

1 437*    Compulsory  iBsurance  of  workmen.— In    the    com* 

;puIsory   insurance   of   workmen    the    public   interest   is   more 

rcmrite  than  in  the  insurance  of  land  titles  in  connection  with 

a  system  of  registration.    In  a  large  sense,  the  community  is 


w  imnou  Act^  Bmu  »9,  100;  Mai& 
|Bev,  Lhwi*,  t-lu    l*ZB,  Sei%  !>3  to  102. 

SI  If  iblmnl  %\  State,  65  Oh*  St. 
|67i,  64  N.  E.  109.  5&  L,  R.  A.  654, 
in   Mituicsota  on  the  ground  of 


invalid  dolegatioti  of  power  to  tht 
Boar*!  nt  EilufaHon,  State  ei  rel. 
Joanison  v.  Rogers,  87  Mmn.  130^ 
68  U  B.  A,  663* 
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certainly  interested  in  averting  sudden  and  unexpected  losses 
as  well  as  the  destitution  following  from  sickness  and  disease, 
and  the  distribution  of  these  losses  over  large  numbers  through 
insurance  is  a  legitimate  end  of  governmental  policy.  There 
is  no  warrant  for  denying  the  ^tate  the  power  to  adopt  com- 
pulsory measures  for  the  purpose;  whether  such  measures 
should  be  adopted  where  public  sentiment  is  averse  to  such 
policy,  and  the  same  objects  are  adequately  attained  by  volun- 
tary co-operation,  is  a  question  of  policy  and  not  of  law.  It 
may,  however,  be  safely  asserted  that  compulsory  insurance 
requires  that  either  the  state  itself  becomes  the  insurer,  or 
that  it  exercise  an  eflScient  control  over  private  or  semi-public 
associations  which  the  individual  is  compelled  to  join;  for 
this  alone  eliminates  from  the  problem  the  diflBculty  that  the 
state  would  force  the  individual  to  enter  into  contract  rela- 
tions with  other  private  parties  without  substantially  guaran- 
teeing performance  to  the  individual  who  is  required  to  part 
with  his  money. 

COMPULSORY  INDUSTRY  AND  IMPROVEMENT.     §§  438-439. 

§438.    Former  English  and  colonial  legislation.-- English 

legislation  of  the  sixteenth  century  furnishes  a  number  of 
illustrations  of  governmental  efforts  to  control  individual  eco- 
nomic activity  with  a  view  to  directing  it  into  channels  be- 
lieved to  be  most  productive  and  most  beneficial  to  the  com- 
mcmwealth.  The  conversion  of  tillage  land  into  pasture 
especially  seemed  to  the  legislature  detrimental  to  the  national 
intereatSy  and  a  number  of  statutes  were  passed  to  forbid  stich 
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le  iuterest  of  the  colooiea,  the  growing  of  tobacco  in  Englancl 
forbidden.^  In  order  to  prevent  the  diversion  nf  poopU* 
agriculture  to  manufaetures,  it  was  mado  unlawful  to  ap- 
^rtMitiee  children  of  pi^r«nns  havirij^'  less  than  20  8h.  annual 
rent  to  a  trade  ;^  to  encourage  English  manufactures,  the  peo- 
ple were  required  to  wear  English  mach^  caps."  Statutes  re- 
straining importation  and  certain  exports  to  protect  domefitic 
induatries*  are  mentioned  in  Blackstone  IV  154,  160,  A  colonial 
act  of  Massachusetts  which  is  found  m  the  Revised  Laws  of 
1649  requiring  every  family  to  spin  an  amount  to  be  assessed 
from  year  to  year,  belongs  to  the  same  category* 

tl  439.  Comtitutioiial  aspect  of  such  legislation,— Restrictive 
r  compulHory  legislation  of  this  eharaeter  is  not  at  present  to 
e  foimd  On  our  statute  books.  It  has,  moreover,  been  aban* 
oned  by  nearly  all  civilised  states.  One  of  the  last  eon- 
picuous  applications  of  the  policy  was  found  in  the  com- 
pulsory culture  system  pursued  by  the  Netherlands  in  their 
East  Indian  colonies;  but  the  policy  has  been  given  up  as  un- 
i^iust  and  oppressive  It  should  be  mentioned  that  Germany 
^Ktill  attempts  to  maintain  the  quality  of  the  breed  of  animals 
^ijy  regulating  the  standard  of  inales  to  be  admitted  fa  the  serv- 
^ice  of  females,''^— legislation  similar  in  principle  to  the  English 
^Ktatutes  before  mentioned. 

^^  It  cannot  be  denied  that  the  >state  has  a  very  great  interest 
in  the  improvement  of  private  land,  in  the  breeds  of  live  stock, 
and  in  the  distribution  and  quality  of  industries  and  manu- 
factures. The  non-excreise  of  the  poUec  power  on  behalf  iif 
that  interest  must  therefore  be  due  to  countervailing  consid- 
erations. The  consensus  of  opinion  is  that  on  the  one  hand 
^ self-interest  of  individuals  may  be  relied  upon  to  seek  the 
productive  channels  of  private  enterprise,  and  that  in- 
evitable mistakes  would  not  be  diminished  but  multiplied  by 
jvemmental  interference;  and  that  on  the  other  hand  cora- 
l^ahtion  wouhl  not  only  be  burdensome^  but  so  difficult  of  en- 
jrcement  as  to  result  almost  certainly  in  gross  inequality  of 
operation.  The  latter  consideration  is  probably  of  controlling 
effect.  The  exercise  of  individual  discretion  may  be  mani- 
festly contrary  to  the  public  interest:  thus  where  large  tracts 


^  IS  Car,  II,  c,  34, 

■7  H,  TV,  r,  17. 


i«  Meyer,    Ver^Faltungerecht,    See* 
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of  land  are  kept  waste  and  unimproved  either  for  sport  or  for 
speculation ;  and  the  taxing  power  may  in  the  absence  of  con- 
stitutional restrictions  be  exercised  with  a  view  to  making 
this  form  of  holding  of  property  burdensome  to  the  owner;" 
but  to  compel  him  to  improve  would  throw  upon  the  state  the 
function  of  determining  the  kind  of  improvements  to  be  made, 
or  would  result  in  undesirable  improvements.  There  has  been 
little  occasion  for  judicial  discussion  of  the  constitutional  as- 
pects of  such  legislation ;  but  at  least  one  court  has  expressed 
itself  strongly  to  the  effect  that  land  cannot  be  forfeited  for 
faifurc  to  make  improvements.  **I  am  unwilling  to  concede 
that  the  legislature  can,  under  pretext  of  promoting  the  in- 
terest of  the  state,  control  and  direct  the  citizen  in  the  use 
he  shall  make  of  his  private  property.  I  subscribe  to  the 
maxim,  *sic  utere  tuo  tit  alienum  non  lacda^/  and  I  admit  the 
power  to  punish  for  an  injury  done  to  individuals  or  the 
public.  But  I  deny  that  the  legislature  can  constitutionally 
prescribe,  under  color  of  preventing  public  or  private  mischief, 
the  quantity  of  labor  the  citizen  shall  perform  on  his  farm, 
the  kind  of  improvements  he  shall  make  and  the  time  within 
which  they  must  be  constructed.  The  toleration  of  such  power 
on  the  part  of  the  government  would  be  conceding  to  it  the 
right  of  controlling  every  man,  and  directing  the  road  he  shall 
travel  in  the  'pursuit  of  happiness.'  Thus  the  freedom  of 
the  citizen  would  be  lost  in  the  despotic  will  of  the  government, 
and  under  the  semblance  of  liberty  we  should  have  the  es- 
sence of  tyranny.  "^2 

It  is  true  that  a  corporation  may  have  the  duty  imposed 
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upirn  it  by  statute  (if  it  is  nnt  implied  from  the  object  of  \tn 

rarter*"*),  to  t^sereise  its  eorfwrate  powers  for  the  purpoue 
r  which  it  was  created*^*  but  a  corporate  franchise  is  not 
eominon  right,  and  must  be  taken  subject  to  such  conditions 
ns  the  legislature  may  choose  to  annex  to  it.  To  impose  an 
analogous  duty  upon  the  individual  owner  of  property,  would 
^b  to  treat  such  property  as  affected  with  a  public  interest* 
K  is  not  iiu possible  that  with  regard  to  some  forms  of  property 
Bid  especially  with  regard  to  land,  the  courts  may  come  to 
fbcognisi^  mieh  an  exercise  of  the  police  power,  if  practical 
methods  can  be  devised  of  enforeing  such  a  duty;  but  no  such 
jwer  is  at  present  claimed  by  any  state,^^ 


Jia\ 


coupvhnonY  joint  improvkmentr    §1*40-444. 


^  §  440*  Difference  from  cases  before  considered,— While  in 
Heneral  a  person  will  not  be  compelled  to  iiiiprtwe  his  land  in 
a  particular  manner,  the  principle  suffers  some  modification 
where  the  improvement  (without  being  strictly  or  directly 
public,  though  perhaps  remnlely  and  indirectly  so)  is  com- 
mon to  several  adjoining  estates.  In  one  aspect  the  com- 
pulsion is  exercised  in  favor  of  other  persons,  and  thus  re- 
sembles the  legislation  allowing  the  construction  of  private 
tiy»,  drains,  and  ditches  across  the  lands  of  others,  whieh  in 
me  states  is  expressly  authorised  by  constitutional  provi- 
an  J"  But  in  the  cases  to  be  now  considered  the  owner 
whtKSt*  land  is  aflfected  by  the  exercise  of  the  power  sharers  in 

fe  benefit  of  the  improvement  to  which  he  is  made  to  con- 
ibute,  and  because  he  does  so  share  he  may  be  compelled 
bear  a  part  of  the  cost  of  the  joint  enteiT)ri8e. 

i  441.  Drainage  and  irrigation,— The  drainage  and  irriga- 
tion laws  of  the  stn'eral  stati's  provide  that  where  a  number 
of  pieces  of  land  are  so  situated  that  either  the  improvement 
pan  be  uiid<*rtaken  only  jointly,  or  that  the  joint  improvement 
will  be  more  effective  or  more  ecooomieal  than  individual 
works,  a  stated  number  or  proportion,  usually  a  majority  in 
|terf*st  or  area,  of  owners  may  petition  the  proper  authorities 
br  the  creation  of  a  drainage  or  irrigation  district,  which  may 


HMorawi^tx  Private  Corporations, 

E*U  Spc,  lOlS,  1019,  1025, 
[i«  StimKirt    Amer.   8tat,    Law    II, 


js  Th^  aame  would  be  true  of  pat- 
ent ri|fhts;  see  iiifra,  Monopolies,  § 

itt  Se«  S«L\  42T,  Jiiprff, 
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melude  the  lands  of  non-consenting  owners.  After  notice  luid 
hearing  which  is  eonstitutioiiany  indispensable,*"^  if  a  proper 
ease  is  made  out,  the  distriet  is  made  a  qnasi-pnljlic  ceirjK^ra- 
tion,  commisdoners  are  elected  or  appointed  for  the  manai^e- 
meut  of  the  work,  and  the  expense  is  assessed  upon  the  owu- 
ers  aeeording  to  the  benefit  received  by  each. 

Laws  of  this  character  exist  in  many  states  without  ejtprt"« 
constitutional  provision;  in  other  states,  e,  g.  Ulinois,'*  they 
are  expressly  aiithorised  by  the  canstitiition,  It  hm  bwo 
shown  that  in  New  Jersey  they  go  back  to  the  year  17S3/'  JU 
a  ritle  the  statutes  refer  to  a  public  interest  subserved  by  iht 
improvement  in  addition  to  that  of  the  owuers  coneeraed. 
The  leifialation  of  New  Jersey— which  recognised  the  reqtiir^^ 
ment  of  the  public  interest— was  sustained  by  the  Ignited 
States  Supreme  Court  against  the  eontention  that  it  \nolftt^i 
the  Fourteenth  Amendment.*"  The  legisktion  of  Massa- 
chusetts has  been  sustained  although  it  speaka  only  of  the 
genera!  advantage  of  the  proprietors.** 

§442.  Constitutional  justification.— In  a  numlier  of  staKi 
it  has  been  held,  that  the  mere  economic  advantage  of  thf 
owners  concerned  will  not  juRtify  the  excreise  of  tlie  power, 
but  that  some  distinct  publit^  benefit  must  be  shown.  Ut'ttet 
auch  acts  have  been  sustained  solely  as  sanitary  meamires.^ 
and  have  been  declared  uneonstitutional  when  they  proccoiW 
upon  economic  grounds  or  where  no  provision  was  made  for 
determining  whether  the  public  health  woubl  be  benetiteci** 

It  would  be  difficult  to  show  an  exereiae  of  sanit  \M?r 

in  the  case  of  compulsory  irrigation,  and  the  pn  ii**f 

of  the  private  interest  in  the  ease  of  drainage  genernllv  ap- 
pears in  the  provision  that  the  improvement  is  undertaketi  onl) 
upon  a  petition  of  a  majority  of  owners.  Were  tlie  aaniUry 
purpose  controlling,  private  owners  would  not  be  given  pawtr 

^T  Fall  brook  Irng^tUm  Di»ttict  v, 
Bradley,  164  U,  S.  112. 

iA  ConiititutioDal     Amen  dm  en  t     of 

1*114  IT,  S.  €10, 


«>WurtJ  V.  UongUnd,  114  U,  8. 
C*m,  1885;  (M?e,  hIao,  Htute  r,  Ntw- 
itrk,  %  Dutch.  {N.  J.)  185;  Tidw 
Water  Co.  v,  Coslar,  S  C.  E*  Green 
(N.  J.)  5C 

St  Maiwaehtyietta  Beir,   Lttws    lun 


t?er.  3;  Ci>oin«9  v.  Burt,  112  Pick  4^ 
S(H»,  lUs^v  Staio  T.  Bomr«l  of  C^a- 
mitfeiotiHrd  of  Polk  C^^  %7  lilna,  181^ 
92  N.  W.  :iHJ, 

32  Ue  Ejitm,  72  N.  T»  I;  n^nOf 
\\  Docker,  5H  Wla,  4«1;  Klmiiif  f. 
Bari*^  0.S  Mirk  1^25, 

N.  E.  3'  life  r»tt 

(net  V.  HhKKJr,  145  hm  57 
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:  measures  required  by  it.    The  public  interest  (barring 
eral  interest  in  the  profitable  employment  of  all  prop- 
therefore  in  many  cases  rather  n  specious  plea  than  a 


ig  the  power  on  piirely  eeonomic  grounds  there  is  still 
mderanee  of  arguineot  in  its  favur.  It  is  irm*  tluit 
ily  an  owner  will  not  be  forced  to  improve  his  land 
to  increase  the  general  prosperity  of  the  country  ;^^ 
i  one  party  be  forced  into  a  partnerBhip  with  an  oilier* 
the  interests  of  both  can  be  better  eerved  by  joint  than 
ddual  action.  Put  lands  may  be  so  situated  toward 
her  as  to  create  a  mutual  dependence  iind  a  natural 
lity.  The  exercise  of  the  police  power  then  consists 
ring  to  this  community  the  same  principle  of  majority 
ich  is  recognised,  as  a  matter  of  course,  for  local  pur- 
Q  larger  neighborhoods  constituting  political  subdi- 
Taking  this  view,  compulsory  drainage  and  irrigation 
easily  justified  than  the  raill-dam  legislation,  which 
m  element  of  joint  benefit.  The  public  interest  is,  in 
Mes  of  legislation,  about  the  same,  except  that  the 
B  of  wet  lands  may  in  some  cases  substantially  improve 
tary  condition  of  some  district.^** 

:act  that  express  constitutional  provision  has  been 
L  some  states  for  compulsory  drainage  or  irrigation,  is 
fckiBal  argument  in  favor  of  the  inherent  power  of  the 


mk  th^  legialatioB  wns  de- 

CMjnstitutional,  the  joint  in- 

tli©  iiwncTs  not   bi*ing  re* 

mkilsfytng  the  rcquir^Tiient 

t    to    public    heaUh,    conve- 

welfare   (Beeves  v»  Treas- 

Wood   (.:o„   S   Oh.   8t,   333, 

Ur  on  the  provisiou  in  the 

li  th*'  findijsg  by  the  local 

i    thftt    in    their    oplEuon 

vremeiii  wafl  demanded  by 

be  conduciTe  to  the  public 

inr«iiience  ot  welfare,  were 

tisfy     the     eonstitutioR. 
CnmkiUon,  20  Oh.  BL 
utATj  improvexnentfl  me 
m. 


Co»,  45  N.  J-  L.  91,  an  act  waa  held 

unconatitutionaJ,  hj  which  a  corpo- 
ra I  ion  Wiifl  authonaed  to  reclaim  the 
T¥ijirshland»  of  a  certain  district 
without  the  consent  of  tbt  owners. 
The  expense  wns  directed  to  be  fixed 
by  coiJtraet  with  officially  ap pointed 
com misei oners,  sind  tn  t>e  asses^^d 
by  fkem  upon  the  lands  reclaimed. 
The  court  treated  tbo  scheme  aa  a 
private  venture  for  private  emolu- 
ment. (See  5  397,  note  42,)  Had 
the  Lmprovemewt  been  rogar(le<]  aj* 
(tailed  for  by  the  public  tealth,  the 
act  would  still  have  been  objection- 
able because  it  left  the  selection  of 
the  lands  to  b^  reelajnted  to  th« 
diMfetion  of  the  eompany. 
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legislature;  for  the  implied  limitations  of  the  constitation 
should  embody  permanent  and  unalterable  principles  of  jus- 
tice ;  and  the  fact  that  a  power  is  expressly  bestowed  by  the 
legislature  tends  to  show  that  in  denying  it  the  courts  had 
misunderstood  or  unduly  strained  the  inherent  limitations  of 
the  legislative  power.  Compulsory  drainage  is  fully  recog- 
nised by  European  continental  legislation.^  Compulsory  as- 
sociation of  land  owners  has  also  been  resorted  to  to  facilitate 
measures  of  common  safety,  especially  the  erection  of  dikes 
and  levees  as  a  protection  from  inundation.^** 

§  443.  Party-walls. — The  principle  of  joint  improvements 
is  applied  in  some  states  to  party -walls.^^  The  statute  author- 
ises an  owner  when  erecting  a  building  to  place  one  half  of  the 
wall  upon  his  neighbor's  land,  and  requires  the  adjoining 
owner  upon  using  the  wall  in  building  on  his  own  land,  to 
pay  his  share  of  the  cost.  A  provision  of  this  kind  was  made 
by  the  provincial  laws  of  Massachusetts  as  early  as  1692.  The 
party-wall  statute  of  Iowa  has  been  upheld  as  a  reasonable 
regulation  of  rights  of  property,  and  on  accoimt  of  long-con- 
tinued acquiescence.^^  It  is  said  that  such  a  law  is  a  valid 
exercise  of  the  police  power  because  it  prevents  disputes  and 
unseemly  contentions  between  neighbors;  but  it  does  not  ap- 
pear how  the  law  tends  towards  that  end.  In  Massachusetts 
the  colonial  law  has  been  held  to  be  abrogated  by  the  con- 
stitution of  the  state,  because  repugnant  to  the  latter.**  Where 
party-wall  rights  have  always  been  recognised,  they  constitute 
original  limitations  or  servitudes  upon  the  right  of  property. 


PAKTY  WALLS  AND  DIVISION  FENCES, 


471 


ich  can  be  imagitied*    The  age  of  the  institution  does  not 
lleviate  i{»  t^xorbitant  eharaeter/'®^ 

§  444*  DiviBion  fences*— The  obligation  to  contribute  to  the 
expense  of  partition  or  division  fences  is  very  much  more 
common  than  the  obligation  to  join  in  the  erection  of  a  party 
wall.^'*  As  the  fence  is  a  common  measure  of  protection  to 
both  the  m^ighboring  owners  from  the  trespass  of  eauh  other's 

tttle,  the  obligation  of  common  contribution  to  its  expense 
%y  be  regarded  as  a  legitimate  police  regulation.  An  owner 
>reover  inevitably  gets  the  benefit  of  his  neighbor's  fence, 
while  the  wall  of  his  neighbor's  house  affords  him  no  advantage 
unless  he  uses  it  for  building  his  own  house.  The  justice  of 
the  contribution  is  therefore  evident,  especially  since  the  law 
■pes  not  require  it  where  an  owner  chooses  to  let  his  land  lie 
^pen*^^  There  is  a  strong  equity  that  he  who  has  let  hid 
Jand  lie  open  until  the  adjoining  owner  has  constructed  the 
itire  division  fence  shoiild  be  compelled,  when  he  encloses 
lot  and  receives  the  benefit  of  the  fence  erected  by  his 
gighbor,  to  make  satisfaction  for  the  just  proportion  which  he 
Ight  to  have  built,^®  The  obligation  seems*  however^  to  rest 
part  also  upon  the  consideration  of  mutual  economy,  for 
the  owner  cannot  evade  his  obligation  by  building  a  few  feet 
from  the  line,  unless  he  desires  to  dedicate  the  strip  left  un- 
enclosed as  a  road.*^  In  the  case  last  cited,  the  court  said 
tliiit  it  would  assume  the  validity  of  the  legislation,  and  the 

tiestion  of  constitutionality  does  not  appear  to  have  been 
riously  raised  in  any  ease,^^ 


%a  DuerDcq     Droit     Admmiitnilif, 
1347. 

I  a*  8tiiii«H>n  Am.  Stat  Law,  21S2, 

jjaJonctf  V*  Perry,  50  N,  H*  134. 

(it  U  not  the  policy  of  the  kw  to 

a  pel  ft  party  to  maintain  a  fence 

wKicb  in  coosequenee  of  lajinK 

land  or  p&H  of  U  la  commQU  ia 

If]  failb  he  halt  not  any  1oii|£«r  the 

elilevt  occasioii. '  *— Castuer  v,  Rie- 

54    N,    J.    U    498:    Sraith    v, 

^hnmn,  7(1  Pa.  St.  191. 

1  Hewitt     V.     Wat  kins,    11    Barb. 

'nTaQKit  V.  Blackkge^  22  la.  572^ 


a»Se<i  MuCormick  w  Tate,  20  lU. 
334;  Ruat  v.  trtjw,  6  Masa.  90;  Hoi- 
laday  v,  Mafsh,  3  Wend.  142;  Sbrt- 
ver  V.  Stephens^  20  Pa,  St,  13S  (leg- 
islation going  back  to  1700) «  As  to 
legislation  pTovidiag  for  common 
feoces  enclosing  the  lands  of  a 
Dumber  of  propriotors  for  prot©c< 
tioD  » gainst  stock,  in  the  place  ot 
many  fences  for  particular  tractfii 
(he  cost  being  assessed  upon  the 
owners  benefited,  see  Buebee  v.  Com* 
inisatonera  Wake  Couaty*  &3  N,  C. 
143,  1S85, 
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FHE30NAL  LIBEBTT. 

1 446.  Different  aspects  of  liberty*— The  Fourteenth  Amend- 
Int  has  given  to  liberty,  property,  and  equality  the  highest 
protection  of  whieh"  rights  are  capable  under  our  system  t>f 
governjiient,  and  has  thus  stamped  them  as  the  fundamental 
rightB  of  the  individual* 

Of  these  the  right  of  liberty  is  neeeasarily  the  vaguest  in 

►  content,  since  it  m  quite  clear  that  liberty  must  be  understood 

as  being  subjeet  to  restraint^  and  the  mode  and  quanttini  of 

restraint  is  the  question  at  issue.     We  eau  form  a  tolerably 

definite  coneepti<m  ttt  personal  liberty  in  the  narrowest  sense, 


'Tin?   right  to  lifts— It   m  almyst 

j  a  matter  of  coursn*  tbal   thti  police 

jiower  ^k^e&  Hot  eutteD^i  to  llit^  taking 

.Itunmn  life.     Not  evon  the  nxjHt 

[tent      datiger      of      contagion 

[  roiiH  justify  the  killing  of  u  tnad, 

I  t^liere4itt    it    justifies    the    kiiling    iif 

[iiniinalH.      An    exception    tmm    tills 

j  piemen  111 ry  prindple  in  bu«*evi?r  ap- 

[.fiar^ntly    presentecl    iit    tbe    cnne    of 

justifiable  homieitki  by  an  nOieer  of 

tlie  peace*    The  homieiiie  miiy  occtir 

|^itb«!r  for  the  purpoHc  of  prnveutlng 

^r  nUipping  a  <*rime,  or  for  the  pur- 

tif  prevent iniii  an  em-iiip^,     Tlie 

at  ion    f>f    a    sen  teniae    of    Uetitb 

DeiHl   not    be   h»re   fuiisiitk'rfi],   an   it 

itJcJotJir^i  to  r^rimlnul  jnetiee*  an<l  not 

Itu  the  polk'c  power,     Tbe  rtiosl  eon* 

pi^ttouH  i'aM>  of  justifiable  tu>mici<ic 


for  the  prevention  or  Btopping  of 
criitie  Ih  tbat  eommltted  in  tbe  sup^ 
presaiou  of  a  riot.  Tbe  laws  of 
Ma^j^L'busHta  and  of  Illinois  pro- 
vide tbat  if  in  the  elTorla  made  to 
Bupprf»B  an  anliLwfnl  assembly,  and 
to  arrest  nnd  Hei'ure  the  penK>QS 
compofjtng  it,  who  refuse  to  die- 
perse,  any  «Mt*h  persons,  or  any  per- 
sons present  us  spactatora  or  other- 
wise, are  killed  or  wounded,  tbe 
tnagiet rates  and  oflilcers  and  persons 
acting  witb  tbeia  by  their  order, 
sbaM  be  (ie!d  gniltleHfi  and  justiJied 
in  law,  (Masfi,  Eev,  Laws,  ch,  211, 
§  6;  ML  Crim,  Code*  |  255  j  see, 
ith*\  <*alif.  Penal  Code,  9  731.  New 
York  Code  Criin.  Proe.  §  114,  Bi«b- 
rip*8  New  rVimintiT  Law  i,  §  S49,  No. 
5;   II,  9  055,  No.  4,)     Tbe  state  ii 
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i.  e.  the  liberty  of  the  body,  and  exemption  from  servitude; 
and  this  will  be  the  first  form  of  liberty  that  will  be  con- 
sidered. 

The  liberty  of  private  conduct  is  next  in  order  of  importance 
to  the  individual,  and  may  be  regarded  as  practically  enjoy- 
ing the  same  immunity  from  restrictive  legislation  as  the  lib- 
erty of  the  body.  The  freedom  of  purely  social  intercourse, 
which  leaves  the  legal  relations  of  the  parties  to  each  other  un- 
affected, is  in  some  respects  part  of  the  liberty  of  private  con- 
duct, and  even  where  not  carried  on  strictly  in  private,  is, 
on  principle,  a  matter  of  no  concern  to  the  state,  and  there- 
fore on  the  whole  exempt  from  the  police  power. 

Civil  liberty  is  the  freedom  of  entering  into  legal  relations 
with  others,  and  of  appealing  in  any  manner  to  public  opinion 
or  sentiment.  This  liberty  must  be  subject  to  manifold  re- 
straints in  behalf  of  the  public  welfare,  and  as  a  constitutional 
right  has  no  specific  content.  To  say  that  the  police  power 
must  respect  liberty  is  therefore  an  unmeaning  phrase.    But 


here  confronted  with  a  menace  to 
the  most  elementary  condition  of  its 
existence,  namely,  the  preservation 
of  common  peace  and  security,  and 
does  what  is  necessary  to  avert  im- 
mediate destruction  of  life  and 
property.  The  police  power  is  then 
merged  in  the  higher  power  of  the 
state  to  defend  its  own  existence. 
Where  the  crime  to  be  prevented  is 
not    dircted    against    public    peace. 


break  away  from  it,  and  force  u 
necessary  to  overcome  force.  Other- 
wise where  the  offender  flees  from 
arrest.  The  established  rule  seems 
to  be  that  he  may  be  killed  in  the 
pursuit,  if  the  crime  committed  has 
been  a  felony.  (Bishop  Cr.  L.  II, 
§  648;  Brown  v.  Weaver,  76  Mia. 
7,  42  L.  R.  A.  423.)  The  law  is 
stated  by  courts  and  writers  upon 
the    authority    of    the    older  books 


LIBEBTY  OF  THB  BODY, 


eertaiJi  sipher(*s  of  liberty  may  be  singled  out  as  withtlmwii 
from  the  exercise  of  the  police  power  in  this  sense,  that  the  pur- 
suit of  certain  objects,  or  certain  forms  of  aclivity*  canuot, 
in  themselvei?,  be  regarded  as  elements  of  public  danger.  Sueli 
speciiil  recognition  is  given  by  our  constitutions  to  the  fri*e- 
dom  of  religion,  of  speecli  and  press,  and  of  assembly,  and  by 
foreign  constitutions  and  laws  to  the  freedom  of  migration, 
of  occupation,  and  of  aKsoeiation.  Thesy  spheres  of  liberty 
tihouUl  therefore  be  specially  considered,  and  the  liberty  ot' 
eontraet,  which  is  not  imcommonly  insisted  on  by  our  courts, 
should  likewise  be  discussed  briefly .  For  most  purposes  the 
best  tiefinition  of  liberty  under  the  polie**  power  is  to  be 
found  in  an  analysis  of  the  conditions  of  public  welfare  which 
justify  restraint  by  law,  such  as  has  been  luulertakeii  in  the 
foregoing  part  of  this  treatise. 

LIBERTY  OF  THE  BODY.     §§446*452. 

g  446.  Cases  of  deprivation  of  personal  liberty. --Depriva* 
tion  of  personal  liberty  is  the  extreme  measure  of  the  police 
power.  While  t*ommitment  and  detention  xmder  the  poller 
power  differ  in  character  and  consequences  radically  from 
imprisonment  by  wiiy  of  pnnislinient,  yet  so  incisive  an  im- 
palriueut  of  personal  right  will  be  resorted  to  only  in  the 
exercise  of  abnormal  power,  or  under  the  pressure  of  great 
public  danger.  The  eonimitment  of  lunatiea  to  asylums,  and 
of  children  t*>  re  forma  tiunes,  are  cases  of  exercise  of  the  su- 
preme guardianship  of  the  state  over  those  who  are  depemlent 
or  not  in  possession  of  normal  faeultiea,-  The  detention  of 
persons  affected  with  or  suspected  of  contagious  disease 
in  quarantine  presentJ^  one  nf  tht*  cases  where  the  police  power 
is  literally  the  law  of  self-protection  and  paramount  neces- 
sity.* In  n  case  where  no  present  danger  of  contagion  ex- 
isted, the  mere  fact  that  a  person  was  not  vaccinated  was  not 
neeogni^ed  as  a  reason  why  he  should  be  subjected  to  quar- 
antine,^ 

S  447*  Compulsory  vaccination.— The  reluctance  of  tli*^  po- 
lice power  to  interfere  with  the  liberty  of  the  body  appears 
in  A  marked  degree  in  the  matter  of  compulsory  vaccination 


iSec   §§   252-255,    L>6a-1^63,  /tupra.     City  of  New  Orleana,  *2T  Lft.  Ann, 
^  HiirritK*fi  \\  Mayor  i*f  Ballimuns     521. 
t    mU    204    (3d4),    1843;    State   v.         *  Re  Smith,  Hfi  X.  Y.  m. 
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The  cases  upon  which  the  courts  have  passed  turn  generally 
upon  the  right  to  m^ke  vaccination  a  condition  of  attendance 
at  public  schools.  The  power  is  then  claimed  only  over  minors, 
and  only  as  a  condition  annexed  to  the  exercise  of  a  right 
or  privilege.  Upon  this  ground  compulsory  vaccination  has 
been  upheld  in  several  states.^  The  exercise  of  the  power  by 
school  or  health  authorities  has  been  denied  in  the  absence  of 
clear  delegation,®  except  in  cases  of  imminent  dangerJ  The 
power  to  compel  adults  to  submit  to  vaccination  has  in  recent 
times  been  claimed  and  sustained  in  Georgia,  North  Carolina 
and  Massachusetts.®  If  the  protection  of  public  health  allows 
(luarantine,  it  is  difficult  to  see  why  it  should  not  justify  com- 
pulsory vaccination.  The  difficulty  of  enforcing  measures  of 
personal  compulsion  is  a  strong  and,  generally  speaking,  an 
adequate  safeguard  against  an  abuse  of  legislative  power  in 
this  direction. 

§  448.  Compulsory  service  and  labor  contracts.^  ^ The  En$r- 
lish  statutes  of  labourers  of  1349  and  1350,  occasioned  by  the 
depopulation  of  the  country  through  the  great  plague,  re- 
quired able-bodied  persons  not  having  means  of  their  own  to 
accept  service  when  offered,  on  pain  of  imprisonment,  and  to 
take  the  customary  wages,  or,  under  later  statutes,  wages  fixe<l 
by  justices  of  the  peace.  It  was  sought  to  offset  the  limitation 
of  wages  by  a  corresponding  limitation  of  the  prices  of  neces- 
saries of  life.  A  number  of  similar  restrictive  acts  c6ncerniuj: 
laborers  were  enacted  in  thv  succeeding  two  hundred  years. 
The  essential  features  of  these  statutes  were  re-enacted  in 
1562  by  statute  5  Eliz.  cap.  24,  which  also  required  yearly  con- 
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tancj,  but  it  was  aliso  generally  considered  a  propur  ftine- 
ilon  of  the  police  power  to  secure,  if  necessary,  by  compulsory 
mtuisures,  to  agrrieuUiire  and  industry  an  adequate  and  steady 
supply  of  labor.    Tin*  policy  of  the  Engrmh  legislation  did  not 

txtend  to  domestic  service,  which  in  Oermaiiy  was  held  to  be 
iibjeet  to  siujilar  measures  in  the  interest  of  property  and 
ecurityJ'*  At  the  present  day  it  Is  oidy  necessary  to  refer  to 
this  kind  of  labor  le^irislation  in  order  to  point  out  its  un- 
constitutionality. The  rerpiirement  to  serve  would  beyond  any 
doubt  be  involuntary  service  forbidden  by  the  Thirteenth 
^Amendment  of  the  federal  constitution,  and  a  statutory  min- 
Iiuum  term  for  labor  contraets  is  an  indirect  form  of  com- 
lulsory  service.  Compulsory  public  service,  civil  or  military, 
tands  of  course  on  a  different  footing.^*  The  practical  ques- 
lion  at  tiio  present  time  is  whether  the  const itntional  freedom 
;if  the  laborer  should  be  interpreted  to  mean,  not  only  that 
ie  cannot  be  compelled  to  enter  a  service  against  hli  will, 
5ul  that  he  cannot  even  be  forced  to  continue  in  a  service 
rhich  he  has  voluntarily  L*ntered  under  a  contract  to  remain 
por  a  stated  period  of  time. 

g  449*    Unreasonable  contracts  to  serve.— A  relation  of  serv- 
ice may  rest  on  voluntary  contract,  and  yet  be  contrary  to 
public  policy.     This  may  be  so  for  the  reason  that  the  con- 
Bditions  of  the  contract  subject  the  servant  to  an  arbitrary  dis- 
cretion.    So  it  was  held  that  a  contract  absolutely  indefinite 
fftxcept  as  to  time,  leaving  the  master  to  determine  what  the 
service  should   be,  and   the  place  where,  and  the  person   to 
whom  it  should  be  rendered,  was  contrary  to  tht*  principle  of 
liberty    as    declared    in    the    Massachusetts    Declaration    of 
Rights.**     Or  it  may  be  that  the  contract  is  for  an  unreason- 
ible  length  of  time*     In  England  there  is  authority  for  sus- 
taining contracts  to  serve  for  life*'"*  but  this  is  hardly  the  law 
|n  America.     In  Indiana  a  %voman  who  had  bound  herself  by 
identure  to  serve  as  a  housemaid  for  the  terra  of  twenty  years 
fas  set  free  on  habeas  corpus t}*  it  being  held  that  the  enforce- 
Bjent  of  personal  service  under  such  a  contract  would  be  ''pro- 


!•  Botcher  NatioimlcMikotiomio,     5 

a. 

41  Mo^-Vm  Pijbtie   Officera,  |    241- 

43:  ■    V.  Uitu\  45  Ph.  23H. 

w  k  .  TniBit,  7  Omv  473. 


'sWaUia  v.  Day,  2  M,  &  W.  273; 

BriHnti*s  CoTistitiitlonal  Law\  p.  ll/», 
1*  Muttor      ijf      Mory      CJark,      I 
Rlni>kf.   122,   IS:IL 
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ductive  of  a  state  of  feeling  more  discordant  and  irritating  than 
slavery  itself."  The  civil  codes  of  California,  Montana,  North 
Dakota  and  South  Dakota^  ^  provide  that  contracts  for  personal 
services  are  not  enforceable  against  the  employee  for  longer 
than  two  years.  The  German  Civil  Code  provides  that  if  a 
contract  of  service  is  entered  into  for  life  or  for  a  period  longer 
than  five  years,  it  may,  after  the  expiration  of  five  years,  be 
terminated  upon  six  months'  notice.^®  In  the  absence  of  a 
statutory  provision  the  courts  must  determine  what  is  an  un- 
reasonable contract  of  service.  Such  a  contract  being  voidable, 
non-performance  or  abandonment  would  not  give  rise  to  a 
cause  of  action  for  damages. 

§  450.  Contract  labor  laws.— The  breach  of  a  contract  to 
serve  which  is  reasonable  in  its  terms,  like  the  breach  of  any 
other  contract,  gives  a  common  law  right  of  action  for  dam- 
ages. As  against  a  common  laborer,  this  remedy  is  as  a  rule 
practically  of  no  value.  A  court  of  equity  will  not,  however, 
enforce  a  contract  to  serve  specifically.  **The  rule,  we  think. 
is  without  exception,  that  equity  will  not  compel  the  actual, 
affirmative  performance  by  an  employee  of  merely  personal 
services,  any  more  than  it  will  compel  an  employer  to  retain 
in  his  personal  service  one  who,  no  matter  for  what  cause, 
is  not  acceptable  to  him  for  service  of  that  character.     •    •    • 

Relief  of  that  character  has  always  been  regarded  as  imprac- 
ticable.''^^ 

The  question  whether  the  legislature  is  competent  to  pro- 
vide the  relief  which  equity  denies,  or  to  punish  criminally  the 

breach  ui  a  L'ontract  to  serve,  is  one  of  con?jii1<Mai 
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ins  without  ereatbg  '* involuntary  servitude f*  The  Penal 
C<ide  of  Hawaii*^  enforced  contracts  to  serve  for  not  exceed- 
ing a  uiaxiriniiti  term  of  years  fixed  by  statute,  by  crim- 
inal pUDighiuent  of  the  delinquent  laborer  and  by  bis  forcible 
BeMoration  to  the  iGrviee  which  he  had  left.  The  Hawaiian 
Constitution  contained  a  provision  similar  to  the  Thirtcn^nth 
Amendment,  but  this  provisioD  was  held  not  to  be  violated  by 
the  statute,  since  a  contract  lawful  and  constitutional  in  its 

fception  cannot  becorae  illegal  or  uticonBtitutional  at  the 
ition  of  one  of  the  parties.^^ 
§  451.  American  legislation,— In  South  Carolina,  Alabama, 
and  Louisiana,  the  abandouoient  of  certain  coutracta  for  serv- 
jce  is  made  a  misdemeanor.-*  It  was  held  in  South  Carolina 
Bat  the  liability  to  criminal  punishment  did  not  constitute 
Hivoluntary  servitude,  and  that  the  lejjislature  had  power  to 
^uke  the  violation  uf  a  particular  species  of  civil  eontraeta  a 
criminal  offense,    **  Every  one  who  imdertakes  to  serve  another 

t\  any  capacity  parts  for  a  time  with  that  absolute  liberty 
hich  it  is  claimed  the  constitution  secures  for  alh"^-     The 
Revised  Statutes  of  the  United  States  contain  provisions  under 
flneh  a  desertinj^  sailor  may  be  apprehended  and  placed  by 
iree  on  the  vessel  to  which  he  belongs,  and  may  be  punished 
»r  refusal  to  work.^^     The  constitutionality  of  these  provi- 
[ins  was  uphold  on  the  ground  that  sailors  are  a  dependent 
not  enjoying  the  full  discretion  of  free  adult  citizens,  that 
ieir  service  is  of  an  exceptional  character,  and  that  the  stat- 
itcs  in  question  are  sanctioned  by  the  old  established  legisla- 
Ive  practice  of  all  nations.^*    The  court  at  the  same  time  ad- 
lilted  that  the  coolie  trade  would  be  as  obnoxious  to  the  Thir- 
enth  Amentlment  as  actual  slavery.     The  generally  prevail- 
ig  sentiment  against  the  compulsory  enforcement  of  labor 
jntrscta  found  expression  in  a  vigorous  dissenting  opinion 
Justice  Harlan.    It  is  also  to  be  noted  that  after  the  annexa- 


nent  is  alfu)  applied  to  wilful  vi- 
Itiosa    of    eoDtr&ets    of    dcimeetic 

let. 

Jto  1 1382-1385* 
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tion  of  Hawaii  to  the  United  States,  Congress,  in  giving  to  the 
Islands  a  territorial  form  of  government  subject  to  the  Ameri- 
can Constitution,  abrogated  the  provisions  of  the  Penal  Code 
above  referred  to. 

§452.  Specific  enforcement  and  criminal  puiiishment.~In 
view  of  this  state  of  the  authorities  it  is  not  easy  to  determine 
the  status  of  contract  labor  legislation.  On  principle,  how- 
ever, it  seems  that  a  distinction  should  be  made  between  spe- 
cific enforcement  and  criminal  punishment.  Specific  enforce- 
ment would  hardly  be  practicable  without  giving  the  master 
despotic  powers  over  the  servant  which  would  virtually  create 
the  condition  which  the  Constitution  sought  to  make  impossi- 
ble. The  conditions  on  board  a  ship  are  in  this  respect  widely 
different  from  those  prevailing  on  land.  The  imposition  of  a 
fine  or  even  imprisonment  for  a  wilful  breach  of  contract,  how- 
ever, while  impolitic  and  probably  impracticable,  can  hardly 
be  said  to  violate  any  well-defined  principle  of  constitutional 
law.  The  law  of  New  York,  following  an  English  statute,^^ 
punishes  the  wilful  and  malicious  breach  of  a  contract  of  serv- 
ice or  hiring  where  the  probable  consequence  will  be  to  en- 
danger human  life,  or  to  cause  grievous  bodily  harm,  or  to 
expose  valuable  property  to  destruction  or  to  serious  injur}'.-'' 
The  law  of  New  Jersey  punishes  the  wilful  or  negligent  disre- 
gard of  any  rule  of  a  railroad  company  regarding  the  runninp 
of  trains,  by  any  officer  or  employee  of  the  company,  undoubt- 
edly for  the  protection  of  similar  interests.^^  In  several  states 
the  abandonment  of  locomotives  is  criminally  punished.**  H 
these  acts  are  valid— and  their  validity  has  not  been  ques- 
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performance  by  the  corporation  depends  upon  performance  by 
the  employee  ?29  The  cases  in  which  specific  enforcement  of 
labor  contracts  was  refused  by  courts  of  equity,  leave  this 
question  open,  for  in  those  cases  it  did  not  appear  that  the 
laborers  were  under  contract,  and  it  was  distinctly  recognised, 
that  there  might  be  liability  to  criminal  punishment,  even  if 
there  could  be  no  equitable  relief. ^^  We  may  then  conclude 
that  in  a  business  affected  with  a  public  interest  the  violation 
of  a  contract  of  service  which  is  essential  to  the  carrying  on  of 
the  business,  may,  as  a  matter  of  constitutional  power,  be 
punished. 

LIBERTY  OF  PRIVATE  CONDUCT.  §§  453-457. 

§  4B3.  Legislative  policy.— The  conduct  of  the  individual  in 
the  privacy  of  his  home,  not  involving  or  affecting  his  legal 
relations  to  other  persons,  is  generally  exempt  from  the  opera- 
tion of  the  police  power.  This  sphere  of  life  is  not  regarded 
as  a  legitimate  subject  of  public  regulation,  and  it  is  recog- 
nised that  regulation  would  in  most  cases  be  unenforceable. 
Non-interference  with  purely  private  acts  is  therefore  a  firmly 
established  principle  of  legislative  policy.  This  is  especially 
apparent  in  the  legislation  against  vice.^i  Although  gam- 
bling for  money  involves  the  transfer  of  property  and  is  there- 
fore not  strictly  private  conduct,  it  is  as  a  rule  forbidden  and 
punished  only  if  carried  on  in  public  or  quasi-public  places.^^ 

2»  See  People  v.  N.  Y.  Central  &c.  ter  to  a  non-consenting  party  may 

R.  Co.,  28  Hun  543,  holding  that  a  be  made  an  offense,  as  may  be  the 

strike    does    not    excuse    a    railroad  mailing  to  a  consenting  party  if  it 

company    from    performing   its   du-  is  a  matter  of  business.     Grimm  v. 

ties   to   the   public.     However,   this  United  States,  156  U.  S.  604;   An- 

must  be  regarded  as  an  open  ques-  drews  v.   United  States,   162  U.  S. 

tion.  420.    But  when  the  law  attempts  to 

30  Toledo  &c.  E.  Co.  v.  Pennsyl-  punish  the  carrying  on  of  purely 
vania  Co.,  54  Fed.  Rep.  730;  Arthur  private  correspondence  though  of  an 
V.  Oakes,  63  Fed.  Rep.  310.  immoral    character    (arranging    for 

31  As  to  sexual  vice  see  §  235,  240,  an  assignation,  etc.),  it  probably 
supra.  The  law  deals  with  "open  oversteps  the  proper  sphere  of  the 
lewdness,"  "open  and  notorious"  police  power.  See  United  States  v. 
state  of  adultery,  etc.  Conduct  in  Martin,  50  Fed.  Rep.  918;  United 
the  presence  of  another  non-con-  States  v.  Lamkin,  73  Fed.  Rep.  469. 
senting  party  cannot  claim  to  be  32  For  prohibition  of  gambling  in 
private.  Fowler  v.  State,  5  Day  private  places  see  Greenville  v.  Kem- 
(Conn.)  81.  And  so  the  sending  of  a  mis,  58  S.  C.  427,  50  L.  R.  A.  725. 
sealed  letter  of  an  obscene  charac- 
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The  policy  of  prohibitory  liquor  legislation  is  questioned 
chiefly  on  the  ground  that  it  interferes  in  its  effects  with  the 
freedom  of  private  consumption.  Even  the  advocates  of  pro- 
hibition concede  that  the  state  has  no  concern  with  the  private 
use  of  liquor.  '*The  opponents  of  prohibition  misstate  the 
case  by  saying  that  the  state  has  no  right  to  declare  what  a 
man  shall  eat  or  drink.  The  state  does  not  venture  to  make 
any  such  declaration.  A  man  may  debauch  himself  in  private 
and  the  state  will  not  interfere,  unless  the  debauchery  creates 
a  public  nuisance  or  disturbs  the  public  peace.  •  •  •  It 
is  not  the  private  appetite  or  home  customs  of  the  citizen  that 
the  state  undertakes  to  manage,  but  the  liquor  traffic.  •  •  • 
This  is  the  ground  of  Prohibition.  •  •  •  If  by  abolishing 
the  saloon  the  state  makes  it  difficult  for  men  to  gratify  their 
private  appetites,  there  is  no  just  reason  for  complaint. '*^^ 

§  454.  Private  consumption  of  liquor.— It  is  therefore 
significant  that  the  policy  of  prohibition  stops  short  of  dealing 
with  the  private  act  of  consumption.  Where  the  sale  or  giving 
away  of  intoxicating  liquors  is  prohibited  either  absolutely  or 
under  stated  conditions,  the  statutes  either  expressly  except 
the  giving  away  at  private  houses  as  an  act  of  hospitality  or  to 
members  of  the  family  or  household,  or  such  an  exception  is 
implied  by  the  courts.^^  In  Pennsylvania  a  statute  prohibit- 
ing the  furnishing  of  liquor  to  a  person  already  visibly  affecte<l 
by  its  use  was  held  not  to  apply  to  a  farmer  who  treated  a 
number  of  friends  and  farmhands  in  his  barn.  The  court  saitj : 
**The  provisions  of  the  act  of  1887  are  not  directed  against  the 
Xine  of  HijUi>r  liy  the  individual  eStizt>n,  jind  thry  df>  ii^ 
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at  a  peraon  muat  be  allowed  to  prove  the  circamstances 

:er  whieh  hi*  dispensed  liquor,  in  order  to  show  tht*  privatt* 
lattire  of  the  act,-'^'*  In  Maryland  an  at?t  making  it  a  niiade- 
lit*anor  for  any  person  to  give  away  intoxicating  liquor  on 
jlection  day,  wa^i  applied  to  one  who  treated  in  hi«i  own  house; 
>Ut  here  the  private  house,  by  the  promiscuous  admission  of 
ftrEBgars,  was,  for  the  time  bein^,  converted  into  a  semi-pnblic 
)lace.*' 

I    §  456.    Question  of  constitutional  right.— On  the  other  hand 

I  statute  of  Oregon  making  the  possession  of  opium  without  a 

nedical  prescription  a  misdemeanor  was  upheld  on  the  ground 

Jiat  an   inherently  dangerous  article  may  be  altogether  for- 

Hdden  by  iaw,  and  in  Washington  it  was  held  that  the  law 

ny   punish   the   mere   private  act  of  smoking   or   inhaling 

>ium.^*    While  the  private  act  of  consuming  liquor  is  always 

ft  free,  the  Supreme  Court  of  the  United  States  hAs  held  that 

e  state  may  absolutely  prohibit  the  manufactnre  of  liipior 

r  drinking  purposes,  even  for  private  usc.^''  Perhaps  the  facts 

efore  the  court  did  not  call  for  this  ruling,  for  the  claim  that 

the  heer  manufactured  in  a  hirge  brewery  was  for  the 

ivate  use  of  the  brewer  was  manifestly  absurd.    But  a  statute 

dertaking  to  prohibit  the  grower  of  fruit  or  grapes  from 

anvifacturing  brandy,  cider,  or  wine  for  his  ovm  use,  may  be 

garded  as   a   measure   intended,   not   primarily  to   prevent 

r ivate  i^e,  but  to  render  more  difficult  the  evasion  of  the  pro- 

bition  of  the  manufacture  for  purposes  of  sale.    Moreover  a 

atute  which  may  prohibit  selling  or  gi\ing  away,  may  un- 

kmbtedly  also  prohibit  purchase  or  acceptance,  although  regu- 

riy  only  the  selling  or  giving  away  is  forbidden.    Assuming 

at  the  law  were  to  forbid  purchase  or  acceptance,  it  would 

e  in  accordance  with  recognised  principles,  which  are  applied 

the  legislation  against  lotteries  and  for  the  protection  of 

me,  to  make  the  possession  of  liquor  prima  facie  evidence 

f  the  act  of  purchase  or  acceptance.    Thus  the  act  of  private 

nsumption,  without  being  directly  forbidden,  might  be  made 


IGom.    ir*    C»re.Vt    151    Pa*    St, 

^TCemriom  r.  State,  42  Md.  403. 
3iL(trk    V.    Beara,    29    Ore.    421; 
itofy  r.  Ah  lim,  1   Wnah,  15<i, 
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presumptive  evidence  of  either  the  illegal  act  of  purchasing 
or  accepting,  or  of  the  illegal  act  of  manufacturing,  and  if  it 
were  not  for  the  liberty  of  importing  from  other  states,  private 
consumption,  while  not  wrongful  in  itself,  would  be  conclusive 
evidence  of  a  wrongful  act.  Under  these  circumstances  it 
seems  impossible  to  speak  of  a  constitutional  right  of  private 
consumption.  There  seems  to  be  no  direct  judicial  authority 
for  declaring  private  acts  exempt  from  the  police  power,  and 
the  universal  tolerance  with  regard  to  them  should  be  ascribed 
to  policy.  Like  any  other  exercise  of  the  police  power,  control 
of  private  conduct  would  have  to  justify  itself  on  grounds  of 
the  public  welfare.  Aside  from  this,  the  practical  difficulties 
of  enforcement,  coupled  with  the  constitutional  prohibition  of 
unreasonable  searches,  will  in  general  be  an  adequate  protec- 
tion against  an  abuse  of  legislative  power  in  this  domain. 

§  466.    Principle  of  statutory  construction— Liquor  in  dubs. 

—The  exemption  of  private  conduct  from  police  regulation, 
while  not  a  matter  of  absolute  constitutional  right,  is  of  im- 
portance as  a  principle  of  statutory  construction.  Thus,  as 
above  shown,  a  prohibition  against  the  giving  away  of  liquor 
is  interpreted  as  not  including  the  giving  away  within  the 
household  or  family.  The  principle  may  in  many  cases  be  ex- 
tended so  as  to  protect  conditions  and  relations,  which,  while 
not  strictly  private  or  domestic,  are  yet  not  in  any  sense  public 
or  promiscuous.  So  where  statutes  regulating  the  use  of  oleo- 
margarine place  boarding  houses  on  the  same  footing  with  inns 
and  hotels,  this  can  hardly  apply  to  cases  where  a  family  has 
a  small  number  of  private  boarders.    A  special  difficulty  arises 
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South  Cari>lina,  Missouri,  Texas,  aod  Montana  liold  tlmt  a  bona 

fide  ehili  is  not  within  the  statute;  the  courts  of  Maryland, 

North  CaroliDa,  Alabama,  Louisiana,  Indiana*  Michigan,  Ni*w 

Jerse}^  and  Kentucky,  hold  that  it  i«;"     While  it  is  difficult  to 

^■deiiy  that  the  furnishing  of  liquor  for  pay.  even  mthout  profit^ 

^Bis  a  salep  yet  there  is  great  force  in  the  argument  that  the 

Biitatutory    provisions    regarding    dranif^hops   or    other    places 

where  liquor  is  sold  are  often  totally  unsuited  to  social  clubs, 

making  it  practically  impossible  for  them  to  obtain  a  license. 

;.^     From  this  it  may  be  inferred  that  sal  us  at  a  club  are  not  within 

Htbe  intent  of  the  statute.     The  most  satisfactory  method  of 

"deal in |r  with  the  question  is  to  make  special  provision  for  social 

clubs.    In  Massachtisetts  special  licenses  arc  granted  to  clubs, 

which  are  deemed  proper  organisations,  for  dispensing  liquor 

to  members  only,  free  from  certain  reirulations  applicable  to 

K other  places  where  liquor  is  sold.^-     The  New  York  law  dis- 
tinctly  refers  to  corporations  or  associations  traffieking  in 
i     liquors  solely  with  members  thereof^''^  and  likewise  contains  a 
few  special  provisions  in  their  favor. 


I 


§  457*    Freedom  of  social  intercourse*— The  narrowest  con- 

eption  of  personal  liberty  must  include  the  right  to  enter  into 

relations  which  do  nnt  afTect  the  legal  rights  of  the  parties, 

which  do  not  directly  endanger  public  safety,  health,  order  or 

morality,  and  which  are  not  intrinsicall>'  wrongful  or  vicious 

ccording  to  generally  accepted  standards  of  morals  or  de- 

ency.    Relations  of  such  a  character  arc  not  legitimately  sub* 

ect  to  the  police  powcr^  and  we  may  speak  of  a  right  of  social 

Intercourse  as  a  part  of  constitutional  liberty.     Therefore  the 

law  cannot  forbid  free  citizens  to  speak  or  walk  or  visit  with 

each  other.     It  has  been  held  in  Missouri  that  persons  cannot 


fl>iT.  Z7Zi  Peoj"!^  V,  Ad  el  phi  Club, 
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be  forbidden  knowingly  to  associate  with  other  persons  having 
the  reputation  of  thieves,'*^  and  in  Kentucky,  that  persons 
other  than  male  relatives  cannot  be  forbidden  to  speak  to  a 
prostitute  on  a  street.***^  Such  measures  would  result  in  a 
social  isolation,  which  can  only  be  inflicted  as  criminal  punish- 
ment by  due  process  of  law.  It  is  conceived  that  it  would  be 
entirely  beyond  the  power  of  the  state  to  forbid  mere  social 
intercourse  between  white  persons  and  persons  of  color. 

The  freedom  of  social  intercourse  must  also  include  the 
right  to  use  any  language  which  the  parties  may  choose.  In 
countries  in  which  the  policy  of  the  government  is  to  substi- 
tute the  language  of  the  predominant  nation  of  the  state  for 
that  of  other  nationalities  inhabiting  provinces  or  districts  of 
the  state,  measures  to  that  end  do  not  extend  to  the  control 
of  purely  social  relations. 

In  distinction  from  the  liberty  of  private  conduct  at  home, 
this  right  of  social  intercourse  includes  many  acts  which  are 
public  and  are  susceptible  of  proof  without  unconstitutional 
searches  or  other  intrusion  into  privacy.  The  denial  of  the 
power  of  the  state  follows  from  the  consideration  that  there 
must  be  an  intimate  social  sphere  in  which  the  use  and  develop- 
ment of  individual  faculties  is  absolutely  inconsistent  with  the 
exercise  of  compulsion,  and  especially  that  association  with 
other  persons  is  part  of  the  enjoyment  of  life,  and  that  the 
entire  separation  of  different  classes,  in  the  absence  of  specific 
and  individual  elements  of  danger,  to  be  established  by  due 
process  of  law,  cannot  be  regarded  as  necessary  to  the  public 
welfare,  where  the  theory  of  equality  of  rights  prevails. 
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I  45S.  The  constitutional  guarazitj.— An  express  fniaranty 
of  the  freedom  of  religion  is  found  in  every  American  consti- 
tutiou.  Congress  is  forbidden  to  make  any  law  respecting  an 
establishment  of  religion,  or  prohibiting  the  free  exercise 
thereof,'  and  in  substance  the  itame  limitation  of  power  re- 
strains every  state  legislature.  The  provision  of  the  constitu- 
tion of  Illinois  may  be  quoted  as  comprehensive  and  typical: 
**The  free  exercise  and  enjoyment  of  religious  profesaion  and 
worship,  without  discrimination,  shall  forever  be  guaranteed, 
and  no  person  shall  be  denied  any  civil  or  political  right,  privi- 
lege, or  capacity,  on  account  of  his  religious  opinions;  but  the 
liberty  of  conscience  hereby  secured  shall  not  be  construed  to 
dispense  with  oaths  or  aflRrniations,  excuse  acts  of  licentious- 
ness, or  justify  practices  inconsistent  with  the  peace  or  safety 
of  thi*  state.  No  person  shall  be  required  to  attend  or  support 
any  ministry  or  place  nf  worship  against  his  consent,  nor  shall 
any  preference  be  given  by  law  to  any  religious  denomination 
or  mode  of  worship/ '^  The  effect  of  this  constitutional  guar- 
anty will  appear  from  a  consideration  of  the  various  kinds  of 
possible  legislation  regarding  religion, 

§  459.  Eepressive  sectarian  legislation.— The  law  may  con- 
ceivably undertake  to  punish  or  restrain  expresBians  of  sen- 
timent having  reference  to  religion,  which  are  contrary  to 
some  particular  religion,  faith  or  doctrine.  Sectarian  legisla- 
tion of  this  character,  in  addition  to  the  common  law  punish- 
ment of  heresy  under  the  writ  de  haeretioo  comburendo,  began 
in  Engbuifl  in  the  fifteenth  century,'*  and  was  particnlarly 
active  during  the  reigns  of  the  Tudors  and  Stuartn.  Black- 
stone*  discusses  a  considerable  number  of  these  laws  which 
were  in  force  at  his  time;  they  have  all  since  been  repealed. 
Of  the  American  colonies,  Massachusetts  and  Virginia,  in  the 
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course  of  the  seventeenth  century,  enacted  laws  for  the  repres- 
sion of  Catholics  and  Quakers,  but  these  laws  disappeared  in 
the  course  of  the  eighteenth  century.  The  absence  of  all  repres- 
sive sectarian  laws  constitutes  the  principle  of  toleration,  first 
proclaimed  in  Rhode  Island's  charter  of  1663.  This  principle 
is  amply  secured  by  the  constitutional  guaranty  of  freedom 
of  religion. 

§  460.  Support  of  church  out  of  public  funds.— The  state 
may  conceivably,  without  restraining  dissenters,  support  one 
religion  out  of  the  public  funds.  This  is  the  principle  of  the 
established  religion  or  church.  It  involves  at  least  the  taxa- 
tion of  individuals  in  behalf  of  a  religion  which  they  do  not 
acknowledge.  In  Massachusetts,  the  town  was  at  the  same 
time  a  parish,  and  was  under  legal  obligation  to  maintain 
places  of  worship  and  ministers.  In  the  seventeenth  century, 
the  law  was  modified  so  that  every  Protestant  could  demand 
that  his  contribution  should  go  toward  the  support  of  his  own 
denomination,  and  in  this  form  the  principle  was  carried  into 
the  constitution  of  ^lassaehusetts  of  1780,  and  was  retained 
until  1835,  when  it  was  superseded  by  the  eleventh  amendment 
to  the  state  constitution.^*  There  is  now  no  American  state  in 
which  the  power  of  taxation  is  exercised  for  the  support  of 
one  religion,  or  a  number  of  religions,  and  all  legislation  to 
that  effect  would  be  contrary  to  a  provision,  that  "no  person 
shall  be  required  to  attend  or  support  any  ministry  or  place 
of  worship  against  his  consent.''  The  abandonment  of  such 
public  support,  and  the  emancipation  of  the  civil  status  from 
the  requirement  of  religious  sanction  or  recognition,  are  the 
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lould  be  excluded ;  in  Massachusetts,  Delaware,  and  Maryland 
*  the  oath  required  of  all  oflRcers,  in  Pennsylvania  and  Vermont 
the  oath  required  of  members  of  the  legislaturep  was  such  that 
it  could  be  taken  by  Christians  only.    Provisiona  of  this  nature, 
while  they  do  not  impair  personal  liberty  or  affect  rijarhts  o( 
property^  discriminate  on  account  of  religion.    The  constitution 
of  the  United  States  provides  that  no  religious  test  shall  ever 
be  required  as  a  fiualifieation  to  any  office  or  pub  He  trust  under 
the  United  States.**    The  disqualification  of  n  on -Christians  has 
disappeared  everywhere;  and  it  is  inconsistent  with  a  provision 
that  **no  person  shall  be  denied  any  civil  or  political  right, 
privilege  or  capacity  on  account  of  his  religious  opinions/'*    In 
the  abEence  of  such  a  provision,  it  was  held  in  Massachusetts 
and  Illinois,  that  fin  atheist  may  be  disqualified  from  acting 
as  a  witness/  but  the  insertion  of  the  provision  in  the  Illinois 
constitution  of  1870  was  held  to  abrogate  the  former  rule.* 
In  Maryland,  Xorth  Carol  inn,  Tennessee,  Mississippi,  and  Ar* 
^Lansas,  atheists  arc  excliKh^rl  from  office  by  constitutional  pro- 
^fesions;  and  this  is  conclusive,  since  the  federal  constitution 
noes  not  protect  the  right  to  hold  office  under  th*'  states.     If 
^^le  provision  were  not  constitutional,  hot  statutory,  there  can 
Hb  no  doubt  that  a  discrimination  against  atheists  with  refer- 
ence to  the  right  to  hold  office,  won  Id  he,  under  prribahly  every 
state  const itutionr  an  invalid  discrimination  on  account  of  re- 
ligious opinion. 

tg  462.  Recognition  of  religion.  — The  state  avails  itself  of 
e  existence  of  religioiLS  sentiment  among  the  people,  or 
acknowledges  those  sentiments  in  official  utterances,  in  the 
following  matters :  the  reference  to  the  divine  power  in  the 
constitutions;  the  proclamation  of  thanksgiving  days;  the  use 
of  the  religious  sanction  for  the  oath,  leaving  a  right  of  affirm- 
ation where  the  oath  is  objected  to;  and  the  recognition  of 
the  relis?ious  celebration  of  marriages.  In  these  cases  the  state 
neither  (»ompels  nor  restrains,  and  its  relation  to  religion  may 
he  described  as  purely  moral;  hence  these  practices  arc  not  re- 
garded as  fibjeetionahle  on  constitutional  grounds.  The  em- 
ployment of  chaplains  in  penitentiaries,  in  the  U.  S.  anny  and 
ihavy,  in  state  militias,  in  Congress,  and  sometimes  in  legisla- 
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tive  assemblies  of  the  states,  is  sanctioned  by  long  acquiescenee, 
although  the  abandonment  of  the  practice  in  the  majority  of 
state  legislatures  indicates  some  doubt  as  to  its  propriety;  it 
does  not  involve  any  question  of  the  police  power. 

§  463.  The  Bible  in  public  schools.— The  use  of  the  Bible  in 
the  public  schools  presents  a  constitutional  question  especially 
in  those  cases  in  which  the  child  is  required  to  attend  during 
the  reading  from  the  Bible.  Religious  liberty  would  seem  to  re- 
quire that  pupils  at  the  request  of  their  parents,  or  otherwise 
for  good  cause,  must  be  excused  from  attendance,  and  this  is 
recognised  by  the  practice  of  many  states.®  In  Maine,  how- 
ever, a  different  view  was  taken:  where  a  Catholic  child  was 
expelled  for  refusing  to  read  the  Protestant  version  of  the 
Bible,  it  was  held  that  the  parent  had  no  cause  of  action  ;***  and 
in  an  action  by  the  child  it  was  further  held  that  the  adoption 
of  the  Protestant  Bible  as  a  reading  book  in  the  public  schools 
is  an  act  of  the  school  authorities  which  the  courts  cannot 
control,  and  that  the  liberty  of  religion  and  the  equality  of 
denominations  is  not  thereby  violated.^  ^  The  reading  from  the 
Bible  where  attendance  is  not  compulsory  raises  no  question 
of  the  police  power;  it  has,  however,  been  questioned  on  the 
ground  that  the  taxpayer  is  thereby  compelled  to  support  re- 
ligious worship.  This  contention  has  been  sustained  in  Wis- 
consin,* 2  and  the  Supreme  Court  of  Ohio  has  at  least  intimated 
a  like  opinion.*^  In  Nebraska  it  is  said  that  "whether  it  is 
prudent  or  politic  to  permit  Bible  reading  in  the  public  schools 
is  a  question  for  the  school  authorities  to  determine,  but 
whether  the  nnu'lice  of  liJblc  rendinfcr  lnni  taken   li 
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in  in  the  public  schools  m  m  hnplied  in  rending  from  the 
Bible  without  coumient,  provided  no  special  fnnds  are  expended 
for  that  purpose;  but  would  not  allou'  the  tVireiiig  of  such  in* 
traction  upon  children  against  the  wishes  ut  their  parents: 
Ind  thi8  is  the  view  taken  in  most  of  the  states.  In  the  state 
if  Washington  the  u^e  of  the  Bible  in  the  public  schools  is 
fxpressly  prohibited :  Mississippi,  on  the  other  hand,  provides 

lat  the  Bible  shall  not  be  excluded  from  the  public  schools. 

§  464.     Protective  and  restrictive   legislation— a.     Special 

(rotection  of  religioiK— I'tider  this  liead  should  be  mentioned: 
Kemption  of  the  property  of  rcliijious  societies  from  taxation; 
the  protection  of  reiigious  racftings;  and  the  laws  against  blas- 
phemy.    Of  these,  the  exemptions  from  taxation  do  not  fall 
nder  the  police  power;  the  protection  of  religious  meetings 
rom  disturbance  by  disorderly  conduct  or  by  the  peddling  of 
oods  is  regarded  as  a  regulation  in  the  interest  of  peace  and 
rder  in  public  places,  and  is  upheld,  as  a  like  regnlation  for 
ae  protection  of  any  kind  tjf  secular  gathering  would  be  up- 
Sjeld;^^   the  provisions  against  blasphemy  will  be  considered 
presently. 

h.     Restraint  of  religious  activity  in  behalf  of  the  public 

welfare.— There  are  two  kinds  of  legislation  that  w^ould  fall 

inder    this    head;    measures  for  the  reprci^sion  of    practices 

peemed  disorderly  or  dangerous;  and  the  regidation  of  reli- 

ions  societies,  chiefly  with  reference  to  their  property  rights. 

This  legislation  will  also  be  considercil  separately, 

'File  easenee  and  value  of  the  constitutional  guaranty  lies  in 
two  points:  first,  that  religious  belief  as  such,  and  its  peaceful 
id  orderly  manifestation  in  worship  and  precept,  may  not  be 
reated  as  a  menace  to  the  peace  and  welfare  of  the  community, 
^r  na  H  possible  cause  of  disorder;  and  second,  that  whatever 
trstraint  is  placed  upon  religious  aetivity,  through  rules  of 
property  or  otherwise,  must  be  applied  to  all  denominations 
like,   in  order  to   avoid   the  preference  and  discrimination 
fhieh  the  constitutions  forbid* 

1 465.    Blasphemy.— Blasplieray,  according  to  Blackstonet^** 
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Hun,    V.    BeanM?^     132    Ata^s,    ^^'^t  ^00;    see^   alflo,   Com,    v.    Bacon,    13 

ile     r.     Cute,     5S     N.     H,     £40;  Bush  (Ky.)  210. 
y>  Bc»d^  12  Rii.   L  137  j  State         i^Book  IV,  (>.  59. 
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Consists  in  denying  the  being  or  providence  of  God,  in  con- 
temelious  reproaches  of  Jesus  Christ,  in  profane  scoffing  at  the 
holy  scriptures,  or  exposing  them  to  contempt  and  ridicule.  It 
is  an  offense  at  common  law,  but  the  courts  could  and  should 
regard  the  common  law  rule  as  abrogated,  if  or  in  so  far  as  it 
is  inconsistent  with  the  constitution.  In  America,  some  notable 
cases  have  been  decided  under  the  common  law  or  under  earlier 
statutes,  in  New  York,  People  v.  Ruggles,*^  in  1811 ;  in  Penn- 
sylvania, Updegraph  v.  Com.,^®  in  1822;  in  Delaware,  State  v. 
Chandler,^®  in  1837;  and  in  Massachusetts,  Com.  v..BLneeland,*^ 
in  1838.  In  these  cases  the  opinion  was  expressed,  that  a  wil- 
ful and  malicious  denial  of  God,  or  a  similar  attack  upon  Chris- 
tianity, was  sufficient  to  constitute  the  offense,  one  of  the  argu- 
ments relied  upon  being  that  Christianity  is  part  of  the  law  of 
the  land.  In  Massachusetts,  the  following  words  were  held  to 
be  blasphemous :  *  *  Universalists  believe  in  a  god,  which  I  do 
not;  but  believe  that  their  god,  with  all  his  moral  attributes 
(aside  from  nature  itself),  is  nothing  more  than  a  mere  chimera 
of  their  own  imagination.'*  The  court  admitted  that  a  person 
might  simply  and  sincerely  avow  his  disbelief  on  proper  and 
suitable  occasions,  but  held  that  it  was  not  necessary,  in  order 
to  constitute  blasphemy,  as  was  contended  for  by  a  dissenting 
judge,  that  the  denial  should  involve  calumny,  detraction  or 
abusive  language.  In  all  the  other  cases  the  languagre  used 
was  abusive  and  indecent.  The  Massachusetts  decision  is  not 
consistent  with  present  ideas  of  freedom  of  conscience  and  its 
expression,  nor  is  it  conceivable  that  the  Kneeland  ease  would 
be  decided  in  Massachusetts  to-day  as  it  was  decided  sixty 


§4G6 


REGULATIVE    LEGISLATION, 


495 


Hiete   without   (.^ulurany,   delrat5tioii   or   abusive   Innguage;   it 
i^houkl  in  otli«^r  words  be  treated  like  profaneness,  upon  prin- 

jj>Ies5  npplif'able  lo  all  Duisaiiees. 

S  ^^G*  Eegulative  legislation,— Tbe  statu t(*s  of  the  different 
livn  sliow  H  eoiii<iderable  aujoimt  of  regulative  le^^islation 
yarding  matters  of  religion.-^  The  bulk  of  it  deals  with  the 
~ropi*rly  rights  of  religious  societies.  The  exercise  of  religion 
practieally  requires  the  use  of  property,  but  it  does  not  follow 
that  its  free  exercise  involves  uueontroUed  property  relations. 
Where  property  is  placed  in  the  ^lervice  of  religion,  it  is  done 
ahuost  universally  through  the  machinery  of  organised  asso- 
piiition ;  properly  devoted  to  religiouB  purposes  is  regidarly 
property  belonging  to  some  society.    The  holding  of  such  prop* 

fty  i>raetically  requires  either  a  trust  or  incorporation.    Trusts 
well  as  corporations  are  subject  to  legislative  control,  with 
is  difference,  that  trusts  are  free,  unless  specially  restrained, 
while  corporations  require  positive  legislative  sanction.     The 
statutes  of  all  the  states  have  made  provision  for  the  formation 
iif  religious  societies  as  property  holding  bodies.    They  are  not 
nlwuyB  called  eorporations ;  in  some  states  a  distinction  between 
incorporated  and  unincorporated  societies  is  recognised,  and 
in   one   state,   Virginia,   the    grant   of   corporate   charters   to 
churches  is  forbidd*^n.     But  practically  the  societies  formed 
under  statutory  provisions  enjoy  facilities  for  exercising  prop- 
erty rights  which  give  them  Hubstantially  a  corporate  charac- 
^gr.    In  providing  for  their  formation,  the  statutes  to  a  great 
^Ktent  regulate  the  organisation  of  the  societies,  requiring  a 
nrinimimi  number  of  members,  specifying  the  number  of  trus- 
jees,  providing  for  their  election,  &c.    Such  regidation  operates 
^■ractieally  as  a  restraint,  hut  is  hardly  felt  as  such ;  for  the 
i^tatutes  are  generally  framed  for  the  convenience  and  accom- 
modation of  the  societies,  and  not  for  their  control.    Often  the 
plan  of  organisation  peculiar  to  the  church  is  adopted  or  sanc- 
tioned by  the  statute.^^    Moreover  societies  may  generally  or- 
ganise   themselves    irrespective  of    the   statutory  provisions, 
lacing  their  property  in  the  hands  of  trastees  subject  to  the 


Bi  8<jci    W.    n.    Kob**rr8,    Laws    ret-         -*8ec  the  statutes  of  New  York 
ing      lo      reUgioim     corpora  tlotui,     applicable     to     difTerent     deDomiaa< 
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general  rules  of  equity  and  waiving  the  possible  advantages 
of  corporate  capacity.^^  • 

There  are,  however,  statutory  provisions  evincing  a  dear 
legislative  policy  to  control  or  restrain  the  holding  of  property 
by  religious  organisations.  The  strongest  provision  of  this 
character  is  probably  to  be  found  in  §  26  of  the  Act  of  Con- 
gress of  March  3d,  1887,  requiring  that  lands  of  the  Mormon 
church  should  be  held  by  trustees  appointed,  on  the  nomination 
of  church  authorities,  by  the  probate  court  of  the  territory. 
Such  a  provision,  applied  to  only  one  denomination,  is  not  con- 
sistent with  religious  equality.  In  all  states  a  maximum 
amount  of  property  is  fixed,  beyond  which  acquisitions  are  for- 
bidden ;  often  also  the  power  to  take  by  devise  or  bequest  is 
limited ;  in  Mississippi  the  Constitution  prohibits  all  devises  of 
real  property  to  religious  corporations  and  associations.  These 
provisions  are  derived  historically  from  the  English  statutes 
of  mortmain,  and  are  to  the  present  day  frequently  designated 
by  that  name.  Sometimes  they  are  confined  to  corporations, 
so  that  the  limitation  can  be  escaped  by  avoiding  corporate 
organisation.^^  Whether  they  are  regarded  as  manifestations 
of  the  police  power  or  as  rules  of  property,  or,  in  so  far  as  they 
affect  corporations,  as  conditions  annexed  to  the  grant  of  cor- 
porate capacity,  their  constitutionality  has  never  been  ques- 
tioned; and  it  may  therefore  be  safely  stated  that  religious 
liberty  does  not  preclude  the  regulation  or  restraint  of  the 
right  to  hold  property  for  religious  purposes,  and  does  not 
impair  the  well  understood  and  historically  established  power 
of  the  state  over  the  corporate  holding  of  property  or  the  hold- 
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for  religiotu)  purposes,  apart  from  the  holding  of  property,  is 

n  qUi*stiori  up*ni  whidi  the  courts  have  not  pusaeJ.    The  right 

1'  association  is  enjoyed  and  exercised  to  the  fiallest  extent 

ithoiit  any  attempt  at  legislative  restraint  or  interference. 

may  be  safely  asserted  that  legislative  restraint  on  the  right 

association  for  religious  purposes^  which  would  in  any  uia- 

rial  respect  hamper  the  free  exercise  of  religion,  or  favor  one 

enomination  against  the  other,  or  make  the  right  to  associate 

epeiident  upon  the  arbitrary  discretion  of  administrative  offi- 

TBf  would  be  uneonstitutionaL 

Limits  of  religious  freedom.— The  constitutional 
iiranty  of  religious  liberty  covers  above  all  the  two  cardinal 
ints  of  worship  and  doctrine,  the  twii  forms  in  which  the 
controllable  facts  of  faith  and  opinion  find  their  principal 
utwaril  expression;  it  includes  secondarily  also  customs,  prac* 
ees  and  ceremonies,  which,  even  where  they  do  not  form 
inectly  a  part  of  worship,  are  prescribed  by  religion.  That 
is  liberty  does  not  altogether  supersede  the  operation  of  the 
lice  power  is  recognised  by  the  constitntional  proviso  found 
many  stated**  that  it  shall  not  excuse  acts  of  licentiousness, 
or  justify  practices  inconsif^tent  with  the  peace  and  safety  of 
^the  iftate,  a  proviso  which  may  be  implied  where  it  is  not  ex- 
^K^ressed.-'  Thus  acts  of  cruelty  or  debauchery  would  be  prop* 
^Brty  repressed  under  the  police  power,  though  demanded  by 
^HlriiiH*  religion  as  a  form  of  worship.  In  the  United  States, 
r  legiiilatiou  pimishing  polygamy  was  upheld,  though  the  Mor- 
mons conscientiously  believer!  that  their  religion  sanctioned 
^and  commended  the  practice.  The  Supreme  Court  emphasised 
^■he  distinction  between  opinion  and  precept  on  the  one  hand, 
^^and  practices  affecting  social  order  on  the  other.  Quoting  with 
^^a|jpn^va1  Jefferson's  words  *'that  it  is  time  enough  for  the 
^■rightful  purpoaea  of  civil  govemnient  to  interfere  when  prin- 
^^pTples  break  out  into  overt  acts  against  peace  and  good  order," 
it  held  that  Congress  was  deprived  of  all  legislative  power  over 
mere  opinion*  but  was  left  free  to  reach  actions  which  were  in 
iolation  of  social  duties  or  subversive  of  good  order. ^* 

I  468.    Practices  and  doctrines  in  conSict  with  public  safety 


i«  Stimacm  American  Btattit«  Ijuw 
trEcTtintd    v.    United    Stiitfl%    ©8 


-'*  R^^nulds   V.    United   Btatea,   98 
U.  S.  146. 
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and  order.— The  principles  which  govern  the  exercise  of  the 
police  power  for  the  protection  of  public  safety,  morals  and 
good  order,  must  determine  the  extent  of  possible  state  inter- 
ference with  religious  practices. 

Thus  it  would  seem  that  religious  freedom  should  not  pre- 
vent the  ordinary  exercise  of  the  police  power  over  assemblies 
in  public  places  in  the  interest  of  peace  and  order.^  In  a  num- 
ber of  cases,  municipal  ordinances  have  been  declared  invalid 
which  regulated  street  parades  in  such  a  manner  as  to  interfere 
with  the  processions  and  exercises  of  the  salvation  army.**  All 
these  cases,  however,  were  distinguished  either  by  some  ele- 
ment of  discrimination,  or  by  the  vesting  of  arbitrary  discre- 
tion in  administrative  officials,  which  would  have  vitiated  the 
ordinances  if  no  question  of  religious  liberty  had  entered  into 
them.  It  has,  however,  been  recognised  that  processions  at- 
tended with  noise  or  serious  disturbance  of  traffic  may  be  pro- 
hibited.**^ Such  regulations  should  be  framed  in  terms  wide 
enough  to  cover  other  than  religious  parades  or  processions, 
and  under  no  circumstances  should  the  religious  character 
of  the  assembly  be  treated  as  a  cause  of  disturbance. 

Another  question  arises  in  connection  with  the  practice  of 
Christian  Science ;  it  has  been  held  that  under  the  power  to 
protect  the  public  health  the  professional  practice  of  faith 
cure  without  a  license  may  be  prohibited  ;^2  but  also  that 
prayer  and  encouragement  and  direction  of  the  thoughts  of 
the  patient  without  recommending  or  administering  any  drug 
or  medicine,  or  giving  any  course  of  physical  treatment  is 
not  covered  by  the  statutes  regulating  the  practice  of  medi- 
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le  patient  himself  objecting  to  medical  treatment,  may  be  sus- 
tained  either  on  the   trroujid   that   the   obligation   to   call   in 
iedieal   aid  is  not  Laeousisteut  with   the   ri^jht  to   resort  to 
ler  modes  of  healing,  or  on  the  gronud  that  the  state  may 
poteet  the  patient  against  the  religious  prejudices  of  those 
iving  charge  of  him. 

Some  diffieulty  in  assigning  the  proper  limits  to  religious 
'ee<lom    may   be   experienced    in   dealing   with    ineiteinents   to 
legal  acts  by  ministers  or  ehureh  officers.     The  distinction 
^cognised  in  Reynolds  v.  United  Btates^**^  between  opinion 
id    precept   on    the   one   hand»   and    practice   on    the    other, 
&eomes     somewhat    uusatisraetory,     since     the    direet    pro- 
curement of  crime   is   generally  regarded   as   equivalent   to 
Se    act    itself.      The    acts    of    Congress    against    polygamy, 
jwever,    carefully    refrained    from    dealing    %vith    doctrine 
preach  in  tf.      Perhaps    the    eonstitntional    aspect    is    this: 
ie  doctrine  is  free  as  long  as  it  confines  itself  to  general 
recepts  or  inculcations  of  duty,  but  becomes  subject  to  the 
riminal  law  where  it  aims  to  bring  about  individually  con- 
tm plated  acts  on  the  part  of  the  persons  addressed,  and  is 
jllowed  by  such  acts  as  a  direct  consequence  of  the  words  or 
Inence  used;  the  closeness  of  the  connection  between  ex- 
portation and  crime  would  thus  be  the  delermining  test.^** 

g  469«    Conflict  between  dvic  and  religious   duties*— An- 
other difficulty  arises  hi  connection  with  the  question  in  how 
far  the  performance  of  civic  duties  may  be  refused  on  the 
^tea  of  religious  prohibit  ion.     The  constitutions  provide  that 
Hdigious  freedom  shall  not  excuse  praetiei«s  inconsistent  with 
^pe  peace  or  safety  of  the  state;  but  such  n  provision  does 
^^ot  cover  cases  where  the  peace  and  safety  of  the  state  are 
not  concernedj  ond  where  the  conduct  complained  of  is  not 
™  positive  practice,  but  an  omission  to  act.     Two  cases  will 
ill  list  rate  the  diflicidty. 

In   Ferriter  v.  Tyler^*    a  number  of  Catholic  parents  had 

$kvA\  a  school  committee  to  excuse  their  children  from  attend* 
ice  at  school  on  Catholic  holidays.     The  request  was  refused. 


I  »»  m  V.  B.  145, 
31  Th©  German  Cfrimin&J  Code  (| 
KJfl)  puniBiieB  a  miiiiflte'r  of  re- 
Efion,  whii  in  tho  exercise  of  bis 
klling  ilisiju^es  pontlcal  alfiitrH  oi* 
Dtii'M   |>olIticji]   f^  fit  lugs  in  such 


a  manner  aa  to  iMnlanj^er  the  pyblic 
peace.  Tbfr  PrencU  Peiml  Code  (8 
201-203)  even  furbidu  the  eriticium 
or  i/enBure  of  I  lie  govenrmetit  or  of 
govern m en tnl  acts. 
87  4S  Tt.  444. 
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and  when  the  children  stayed  away,  on  Corpus  Christi  day, 
they  were  expelled,  and  reinstatement  refused,  except  upon 
condition  of  a  promise,  that  the  rules  of  the  school  should  be 
complied  with  in  future.  Thereupon  the  parents  brought 
an  action,  which  however  was  dismissed.  In  sustaining  this 
decree,  the  Supreme  Court  said:  ''Article  III.  [of  the  con- 
stitution, guaranteeing  religious  freedom]  was  not  designed 
to  subjugate  the  residue  of  the  constitution  and  the  impor- 
tant institutions  and  appliances  of  the  government  provided 
by  the  enacted  laws  for  serving  the  highest  interests  of  the 
public  as  involved  in  personal  condition  and  social  relations, 
to  the  peculiar  faith,  personal  judgment,  individual  will  or 
wish  of  any  one  in  respect  to  religion,  however  his  conscience 
might  demand  or  protest.  In  that  respect  it  is  implied  that 
while  the  individual  may  hold  the  utmost  of  his  religious 
faith,  and  all  his  ideas,  notions  and  preferences  as  to  religious 
worship  and  practice,  he  holds  them  in  reasonable  subservi- 
ency to  the  equal  rights  of  others  and  to  the  paramount 
interests  of  the  public  as  depending  on  and  to  be  served  by 
general  laws  and  uniform  administration.*' 

In  Simon's  Executors  v.  Gratz^®  the  plaintiff  asked  for  a 
continuance  of  his  case  on  the  ground  that  he  had  scruples  .of 
conscience  against  appearing  in  court  or  attending  to  any 
secular  business  on  Saturday.  The  continuance  was  not 
granted,  and  in  sustaining  this  decision  the  Supreme  Court 
said:  **The  religious  scruples  of  persons  concerned  with  the 
administration  of  justice  will  receive  all  due  indulgence  that 
is  compatible  with  the  business  of  the  government;  and  had 
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ft  should  be  allowed  to  elami  abgolute  exemption  from  a 
leral  civic  duty.  FPi*edoin  of  religion  l)f^in|r  a  tionstitntional 
fht,  it  would  seem  to  l)e  the  proper  function  of  the  courts 
determine  what  is  reasonmble  on  either  side.  TJiis  prin- 
sle  in  not  inconsistent  with  anj^hing  that  was  said  either 
the  Vermont  or  in  the  Pennsylvania  ease,  but  it  may  be 
>ubted  whether  it  was  eorreetly  applied  in  Vermont;  for 
absence  of  a  Hmited  number  of  children  for  six  days  in 
le  year  (which  was  all  that  was  claimed)  can  hardly  he 
said  to  disarrange  the  public  school  systeiiL  Conscientious 
scruples  against  the  bearing  of  arms  cannot  relieve  from 
general  military  duty;  some,  but  not  all,  states  excuse  from 
service  in  the  militia  on  that  ground,  but  only  upon  payment 

ta  proper  equivalent,^**  and  it  is  not  claimed  that  the  ex- 
ptioii  ia  a  matter  of  constitutional  ri^ht.    The  constitution 
of  Tennessee  provides:     **No  person  shall^  in  time  of  peace. 

^^efJuired  to  perform  any  service  to  the  public  on  any  day 
apart  by  his  religion  as  a  day  of  rest."^** 

g  470.     Sunday  laws.— It  has  been   shown  before  that  the 

Ercement  of  Sunday  rest  is  regarded  as  a  measure  of 
ly  secular  and  civil  character,  and  as  such  its  constitu- 
ilit>"  is  firmly  estahlishf^d.*'  It  is  however  obvious  that 
S^  institution  of  the  Sabbath  rests  historically  upon  religious 
unction,  and  the  connection  of  the  secular  law  with  the 
r  of  Christianity  has  been  judicially  recognised-"*^  In 
fnnesota  and  Dakota  the  acts  forbidden  are  described  iu  the 
tute  as  serious  interruptions  of  the  repose  and  religious 
liberty  of  the  community ;  it  seems  to  he  thereby  implied  that 
Hiligious  liberty  involves  a  claim  to  have  others  respect  one's 
Higious  feelings  and  practices.  The  argument  of  religious 
'iberly   and    equality    has,    on    tlie    other   hand,    been    urged 

Iainst  the  Sunday  law^s  on  behalf  of  those  who  observe 
other  day  as  a  day  of  rest.  It  has  been  replied  to  this 
Drum  cut  that  the  law  drtes  not  interfere  with  the  religious 
lervauce  of  any  other  day.*^  A  stronger  argument  ma}^ 
found  in  the  necessity  of  tinifurmity  of  the  day  of  rest, 
peaei*  an*l   tiuiet  is  to   be   secured.     If  one   day   is  to   be 
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selected,  it  is  a  recommendation  rather  than  an  objection, 
that  the  day  chosen  conforms  to  the  voluntary  practice  of  the 
vast  majority  of  the  people,  since  the  choice  should  cause  as 
little  inconvenience  as  possible.  Where,  however,  the  pur- 
suit is  not  carried  on  in  public,  the  reason  for  the  uniformity 
fails,  and  the  claims  of  those  who  observe  another  day  are 
entitled  to  consideration.  In  a  number  of  states  persons 
keeping  the  seventh  day  as  a  day  of  rest  (Jews  and  Sabbata- 
rians) may  work  on  Sundays  provided  their  work  do  not 
disturb  others.'*'*  An  exemption  of  this  kind  in  favor  of 
Jews  was  held  unconstitutional  in  Louisiana  as  granting 
special  privileges  to  a  class  of  the  community.***  But  when 
we  consider  that  the  prohibition  of  work  carried  on  in  private 
is  justifiable  only  on  the  ground  of  protection  against  an 
unfair  advantage  over  those  who  rest,  it  is  clear  that  there 
is  no  valid  reason  for  the  prohibition  where  another  day  is 
observed,  and  that  on  the  contrary  such  prohibition  creates 
a  special  burden.  All  laws  should  scrupulously  respect  the 
principle  of  religious  equality,  and  as  experience  shows  that 
the  exemption  within  the  bounds  indicated  is  quite  feasible, 
it  should  be  recognised  as  a  constitutional  right. 

FREEDOM  OF  SPEECH  AND  PRESS.     §§  471-479. 

§  471.    The  constitutional  guaranty  and  censorship.— The 

first  amendment  of  the  federal  constitution  provides  that 
Congress  shall  make  no  law  abridging  the  freedom  of  speech 
or  of  the  press,  and  an  analogous  provision  is  found  in  th*- 
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^B  ill  ather  eountriefi)  as  merely  a  matter  of  state,  and  subject 
to  the  cot*reioii  uf  tlu*  crtnvii.     It  was  therefore  regulated  with 
US  by  the  king's  proelimiatiunK^  prohibitious,  charters  of  privi- 
leges and  of  licen.se,  aud  rtnally  by  the  decrees  of  the  court 
of  star*chninber,  which   limited   the  number  of  printers  and 
^f   presses   whieh   each  should   employ,   and   prohibited    new 
Bfiihlieations,  unless  previously  ai^provi'd  by  proper  licensers.^* 
^■n   the  demolition  of  this  odious  juriadiction,   in   1641,  the 
t:»iij^  parliament  of  Charles  I.^  after  their  rupture  with  that 
prince,  assumed  the  same  powers  as  the  star-ebamber  exercised 
with  respect  to  the  licensing  of  books,  and  in  1643,  1647,  1649 
and   1652  iss^ied  their  ordiuances  fur  that  purpose,  founded 
urineipally  on  the  star-chamber  decree  of  1637.     In  1662  was 
^■asBed  the  statute  13  &  14  Car.  IL  c.  S3,  which  (with  some 
H^w   alterations)    waR   copied    from    the    parliamentary   ordi- 
^Bftnces,"*^     This  act  expired  in  1679,  but  was  revived  by  statute 
I  Jac.  n,  c.  17,  and  continued  until  1^392.     It  was  then  con- 
tinued for  two  years  longer  by  statute  4  WilL  &  M.  c.  24;  but 
|hougb    frequent  attempts  were  made  by  the  government  to 
gTive  it,  in  the  subsequent  part  of  the  reign,  yet  the  parlia* 
lent  resisted  it  ao  strongly  that  it  finally  expired;  and  the 
ress   became   properly   free  In   1694,  and   has  ever  since  so 
mtinued,*'    Blackstone  thus  holds,  and  aUo  makes  the  state- 
lent  in  the  t<^xt,  that  the  liberty  of  the  press  consists  in  laying 
previous  restraints  ujion  puljlieations,  and  this  is  in  accord- 


1*1  lludjson^  TreatiBe   of  ttie   Ct>ijrt 

Star  Chamber  II,  $  III :     *  *  Hero 

\»  settled  by  preotse  ami  direct 

Jer»   what   is   to   be   pbHerveii    fur 

rintittgs  of  botik»  by  the  fompatiy 

iitj*ti**ner9j    when*br    the    iucon* 

enif^TK'ef)    tbtil    migtit   urimi    lu    the 

jkit  arc  more  strietly  curbed  and 

Dvemeti    tliuii    ttie    ft  buses    of    any 

ber  trade  iu  the  kingdom,   for  if 

ly  of  tlmi  eotnpuny  trans^resa  the 

Bte  and  order  wbieb  in   the  reign 

Qiicen    Unry   waa,   Iben,   by   the 

t-ris*    of    this    ciSfurX,    settled    and 

iTttM^tJ   Ltril«>  thttnip  nny  that  will 

Dm  plain    maketh   ontb    tliereuf,   and 

b»>r«nipuii   an   attiit'hmf'nt    iti   nwjird- 

mid   be   apprehended    tberoupon, 


U  committed  until  thc*re  be  a  refor- 
matiiiu  aud  sutlBfaction  of  the 
wroug,  by  which  inean©  long  and 
tedious  STjitiSi  are  avoided,  and  pres- 
ent redft?Ha  miiiiitered^  and  a  well 
establish  f^<l  order  lionorably  auji- 
tainetl. '  *  Hee,  also,  Dasent,  Acts  of 
the   Privy  CouuLdl,   1543,  p.   PJO. 

*^  This  atatutt^  required  law  books 
to  be  licensed  by  the  Lord  Chan* 
cello r  and  Chief  Justice,  books  on 
hiatory  and  politics  by  the  Secre- 
tary of  State,  and  alt  other  books 
by  tho  Archbishop  uf  Canterbury, 
or  the  Bishop  of  London^  or  the 
^'hanceUor  of  one  of  the  two  uni* 
%enfiti«e. 
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ance  with  the  statement  made  by  Chief  Justice  Mansfield  in 
The  King  v.  Dean  of  St.  Asaph  :^8  **The  liberty  of  the 
press  consists  in  printing  without  any  previous  license,  sub- 
ject to  the  consequences  of  law/'  This  view  is  also  endorsed 
by  American  courts,  and  freedom  of  the  press  means  there- 
fore primarily  the  unconstitutionality  of  censorship.*** 

The  abolition  of  censorship  is  not  inconsistent  with  the  exer- 
cise of  a  certain  police  control  over  the  press.    Germany,  which 


<8  3  T.  R.  428,  note. 

4»Com.  V.  Blanding,  3  Pick.  304, 
1825;  Bespublica  v.  Dennie,  4 
Yeatee,  267,  1805. 

During  the  war  with  Spain  in 
1898,  a  censorship  was  exercised 
over  cable  dispatches,  and  the  Chief 
Signal  Officer  for  that  purpose  took 
constructive  possession  of  the  cables 
in  New  York.  In  his  report  to  the 
President  he  states  that  **the  au- 
thority under  which  the  Chief  Sig- 
nal Officer-  exercised  censorship  rests 
on  that  proviso  of  law  which  vests 
in  the  chief  Signal  Officer  of  the 
Army  the  control  and  operation  of 
military  telegraph  lines,  and  as  soon 
as  these  cables  were  militarily  oc- 
cupied by  the  United  States,  it  fell 
within  his  province  to  fix  the  order 
of  business  and  to  decline  such  mes- 
sages as  were  prejudicial  to  the  mil- 
itary     interests      of      the      Unite*! 


of  private  telegraph  lines  in  time 
of  war.  It  appears  from  th* 
Chief  Signal  Officer's  Report  thut 
the  Government  proceeded  iu  the 
matter  with  the  consent  of  the  ca- 
ble companies,  that  the  GoTem- 
ment's  possession  was  merely  con- 
st ructive,  and  thaU  the  actual  si<- 
pervision  of  dispatches  was  entmstr*! 
to  the  superintendents  of  the  com- 
panies. The  companies  themselves, 
however,  would  have  to  show  some 
lawful  authority  to  justify  the  nv 
tention  of  dispatches  against  the 
will  of  the  sender  or  without  hli 
knowledge.  The  whole  question  i^ 
one  of  the  war  power,  and  not  of 
the  police  power;  it  is  thepefow 
sufficient,  in  this*  connection,  tt> 
raise  the  question,  whether  under 
the  decision  in  ex  parte  Milligan  4 
Wall.  1,  the  war  power  of  the  pres- 
ident, unaided  by  statutoiy  author 
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recogaises  the  prmeiph*  of  the  freedom  of  the  press,  has  the  fol- 
lowing regulations :  Every  prmted  publication  must  show  the 
nauie   of   the   printer   and    publisher,   periodical   publieationB 
I  also  the  name  of  a  responsible  editor.     The  sale  of  publica- 
tions in  puhlie   places    (streets,   conveyances^   depots,   restau- 
rants) requires  a  license,  which  may  he  ri^fused  only  for  rea- 
mxn&  specified  by  law.     Publications  which  are  calculated  to 
I  give  offense  in  moral  or  religious  respects  may  not  be  sold 
in  this  manner,  and  a  Hat  of  the  publicationg  kept  for  sale 
must    be   submitted   to   the  authorities.     The   publisher   of   a 
periodical  publication  must  send  a  copy  of  each  number  to 
'  the  police  of  the  place  where  it  is  published.    Subject,  per- 
.  haps,  to  an  obligation  of  payment  in  the  case  last  raeutioned. 
I  {ill  these  regulations  seem  to  be  sustainable  imder  our  con- 
fiititutions,     A  recent  statute  of  Pennsylvania  requires  every 
issue  of  a  newspaper  to  show  the  name  of  the  owuer  or  pub- 
lisher, bM  editor. 


^BtU^ritiei!i,  A  responsible  etlitor  must: 
^■l>e  <H)nfirtnetl  by  the  guvemTnt'nl,  ami 
Bc't^n  bt>  rerncived  by  the  publiahcr  only 
^  itir  cftuse.  The  sile  or  iL38ignm©nt 
c»f  thv  rights  of  lh*3  pubUsber  re- 
lf|uireB  the  cotisent  of  the  goveru- 
(tneiit*  The  applieEtion  for  a  11- 
rense  ia  aecompajiied  by  a  pro- 
i.mine  of  the  *cope  of  the  piibli- 
ution  of  the  paper,  which  U  fre- 
lf|tieiit]y  liitut^d  id  Rucb  a  way  that 
pohticul  diftcussions  are  ai  to  get  her 
eluded.  The  license  ia  either  free 
Ifrom  cMsn«orflhlp  or  subject  to  It 
{Only  licetiBe«  of  the  latter  ehuaa  are 
aDt<Hi  In  the  provijic?c'«.  They 
rtCTin  that  every  iasue  i>f  the  paper 
IttitiJit  be  submitted  to  the  censor 
Kid  np proved  by  him^  b<^fore  it  is 
ipubUahiNl.  Puprrs  free  from  cen- 
Iftonhip  ar^  limited  iu  various  waysi. 
jTelegTiuii%  loeal  aeaembly  reports, 
fttid  tmirl  newi  are  fwen  here  mh- 
S«*ct  tn  eetifonhip.  News  regarding 
Vtlomeijtic  trouble*,  army  movements, 
IgoverniDentai  tneuButes,  appmnt- 
and  promotloaa  may  be  taken 


only  from  official  sourcei.  Some 
matters  are  altogether  exchided,  so 
information  rcgiirding  the  internjil 
condition  of  iHkn;Mtional  institutions, 
religioti^  movirmpntfl.  atrikcs,  anar- 
chists, oven  repitrl©  of  suicides,  Qii ca- 
tions regnrding  time  and  wages  of 
Inbor^  and  its  relation  to  the  em- 
ployers, inny  not  be  discussed.  Spe- 
cial topics  may  at  any  time  be 
pbced  on  the  prohibited  list  by  spe- 
cial ndmintstrative  order.  A  paper 
is  always  stibjcct  to  a  warning,  and 
after  three  warnings  it  may  be  tem- 
porarily or  permnnently  suppressed. 
The  Buppression  la  da- reed  by  a 
committee  of  ministers^  and  forfeits 
the  license  of  the  editor  and  pub^ 
lis  her  permanently.  I.<ens  extreme 
admin  1st  rati  ye  punishments  consist 
in  the  prohibition  of  street  sales  or 
of  the  right  to  publish  advertise- 
ments. (Bee  article  the  Berlin 
'•Nation/'  1901-1002,  No.  45.) 
Any  one  of  this  long  list  of  re- 
straints violates  the  principle  of  the 
freed oiti  of  the  press. 
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§  472.    Freedom  of  speech  and  press  and  the  law  of  libeL^- 

That  freedom  of  speech  and  press  does  not  mean  freedom 
from  responsibility  for  the  abuse  of  that  freedom,  appears 
not  only  from  the  history  of  the  right,  but  from  express 
constitutional  provisions  to  that  effect.  Above  all,  the  con- 
stitutions do  not  legalise  libel  and  slander  of  other  persons, 
against  which  the  remedies  provided  for  by  the  common  law 
may  be  applied.  So,  also,  there  is  no  doubt  that  speech  and 
press  may  not  be  used  to  corrupt  public  morals,  and  obscene  or 
profane  utterances  by  word  of  mouth,  in  writing  or  in  print 
may  be  made  punishable  offenses.  In  ^lissouri  and  Kansas, 
statutes  have  been  upheld  punishing  the  sale  of  newspapers 
largely  devoted  to  the  publication  of  scandal,  lechery  and 
immoral  conduct.^ 

From  the  point  of  view  of  political  liberty  it  therefore 
becomes  an  important  question,  whether  libels  upon  the  gov- 
lemment  are  or  can  be  made  punishable.  The  older  common 
law  is  very  clear.  Blackstone^  says,  libels  are  malicious 
defamations  against  any  person,  and  especially  against  a 
magistrate.  And  Coke  says:  '*If  it  be  against  a  magistrate 
or  other  public  person  it  is  a  greater  offense,  for  it  concerns 
not  only  the  breach  of  the  peace  but  also  the  scandal  of  the 
government. ' '3  Libel  of  the  government  is  at  common  law 
designated  as  seditious  libel,  and  a  similar  offense  may  be 
committed  verbally  by  seditious  words.  Seditious  intent 
may  be  defined  as  the  intent  to  vilify  or  degrade  the  govern- 
ment in  the  esteem  of  the  citizens,  or  to  create  discontent 
or  di8affot-*tioii,   or  to   bring  tbe  government  or  const  it  ution 
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not  an  absolute  justification,  especially  not  when  the  utter-  | 
ance  is  malicious/)  So  the  constitution  of  Illinois^  pro- 
vides: **In  all  trials  for  libel,  both  civil  and  criminal,  the 
truth  when  published  with  good  motives  and  for  justifiable 
ends  will  be  a  sufficient  defence."  The  constitutions  there- 
fore do  not  seem  to  prevent  directly  the  punishment  of 
malicious  attacks  upon  the  government  tending  to  degrade 
it  or  to  create  dissatisfaction.^ 

§  473.  Fox's  Libel  Act.— At  the  very  time  of  the  American 
revolution,  government  prosecutions  for  libel  in  England  gave 
rise  to  memorable  constitutional  struggles,  which  turned,  how- 
ever, entirely  upon  the  respective  provinces  of  court  and  jury 
in  determining  the  libelous  character  of  a  publication,  the 
criminality  of  libels  not  being  questioned.  The  courts  had 
uniformly  ruled  that  the  jury  had  to  pass  on  the  fact  of 
publication,  and  that  it  was  for  the  court  to  determine  whether 
the  character  of  the  publication  was  libelous,  while  it  was 
vigorously  contended  by  those  opposed  to  the  government  that 
the  question  of  intent,  and  thereby  the  whole  question  of 
criminality  of  the  libel,  should  be  left  to  the  jury.  The  latter 
contention  finally  prevailed  in  the  passage  of  Fox's  Libel  Act 

5  Art.  II,  §  4.  fore  authorise  not  only  charges 
0  On  the  defence  of  truth  the  f ol-  which  were  fit  and  proper  for  pub- 
lowing  note  to  the  report  of  the  lie  information,  but  every  delinea- 
case  People  v.  Croswell,  3  Johns,  tion  of  private  vices,  defects  or  mis- 
Cas.  N.  Y.  337,  1804,  is  instructive:  fortunes,  however  indecent  or  of- 
*  *  On  the  last  day  of  the  session  of  f ensive,  and  made  no  distinction  be- 
the  Legislature  in  April,  1804,  a  tween  libels  circulated  from  good 
bill  entitled  *An  Act  relative  to  li-  motives  and  for  justifiable  ends, 
bels'  was  delivered  to  the  council  and  such  as  were  circulated  for  se- 
of  revision,  and  at  the  next  session  ditious  and  wicked  purposes  or  to 
of  the  legislature  was  sent  back  gratify,  individual  malice  or  re- 
with  the  objections  of  the  council,  venge.  On  February  12,  1805,  the 
Ttie  principal  objection  is  under-  House  of  Assembly  took  into  con- 
Btood  to  have  been,  because  the  sec-  sideration  the  objections  of  the 
cud  section  of  the  bill  which  allowed  Council  of  Eevision  to  the  bill  con- 
the  truth  to  be  given  in  evidence  as  ceming  libels,  and,  the  question  be- 
a  defence  to  an  indictment  for  a  ing  put,  it  was  lost  by  a  large  ma- 
libel    upon    any    person    holding   an  jority. 

office   of   honor    profit   of   trust,   or         A  new  act  of  April  6,   1805,  al- 

being  a  candidate  for  any  such  of-  lowed  the  truth  to  be  given  in  evi- 

fice,   made   no   discrimination   in   re-  donee,   if   published   from  good   mo- 

epect  to  the  nature,  tendency,  or  in-  tives  and  for  justifiable  ends, 
tent  of  the  libel,   and  would  there- 
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in  1792,  which  provided  that  in  trials  for  libel  the  jury  should 
give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue,  and  should  not  be  required  to  find  the 
defendant  guilty  merely  on  the  proof  of  the  publication  by 
the  defendant  of  the  paper  charged  to  be  a  libel,  and  of  the 
sense  ascribed  to  the  same  in  the  indictment  or  information.' 

The  principle  thus  aflSrmed  by  Parliament  in  England  had, 
as  early  as  1790,  been  embodied  in  the  Constitution  of  Pennsyl- 
vania, in  a  clause  providing  that  **in  all  indictAients  for  libels 
the  jury  shall  have  a  right  to  determine  the  law  and  the 
facts,  under  the  direction  of  the  court,  as  in  other  cases." 
The  same  principle  has  found  its  way  into  many,  if  not  most, 
of  the  American  constitutions. 

§  474.  Prosecutions  for  seditious  libel  in  America.— It  thus 
appears  that  freedom  of  political  discussion  and  criticism  was 
sought  to  be  secured,  not  by  altering  the  substantive  law  of 
libel,  but  by  providing  for  a  popular  control  of  its  administra- 
tion. That  the  principle  of  freedom  of  the  press  was  not 
believed  to  be  contrary  to  the  punishment  of  seditious  libel, 
was  shown  by  the  enactment  by  Congress,  in  1798,  of  a  sedi- 
tion act  punishing  false,  scandalous  and  malicious  writings 
against  the  government  of  the  United  States  with  intent  to 
defame  it,  to  bring  it  into  contempt  and  disrepute,  to  excite 
the  hatred  of  the  people,  stir  up  sedition,  or  to  create  unlawful 
combinations.  •  The  accused  was  allowed  by  the  provisions 
of  the  act  to  give  evidence  in  his  defence  of  the  truth  of  the 
matter,  and  the  jury  were  to  determine  law  and  fact.  Several 
I'on vie t ions  were  obtained  under  ihu  act,  but  it  Nvas  al]<>wtNi 
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institutions  and  free  governments,  to  involve  the  United  States 
and  the  Commonwealth  in  civil  war,  desolation,  and  anarchy, 
to  procure  by  art  and  force  a  radical  change  in  the  principles 
and  form  of  government  without  the  free  will,  wish  and  con- 
currence of  the  people.  The  court  charged  the  jury,  that  it 
was  no  infraction  of  the  law  to  publish  temperate  investiga- 
tions of  the  nature  and  forms  of  government,  and  that  they 
must  decide  whether  the  defendant  as  a  factious  and  seditious 
person  with  the  criminal  intentions  imputed  to  him  in  order 
to  accomplish  the  objects  stated  in  the  indictment,  did  make 
and  publish  the  writing  in  question.  The  jury  rendered  a 
verdict  of  not  guilty.®  This  was  probably  the  last  prosecution  \  \ 
for  seditious  libel  instituted  in  this  country,  and  the  offense 
may  be  said  to  be  practically  obsolete. 

Custom  and  public  sentiment  have  come  to  sanction  the| 
widest  latitude  of  criticism  of  the  government,  although  in 
most  cases  it  must  be  impossible  to  make  out,  by  legal  prOof, 
the  truth  of  general  charges  against  a  statesman  or  official 
or  his  administration.  Where  the  criminal  law  is  codified,  1  \ 
the  definition  of  libel  often  fails  to  cover  sedition  and  com-  I  ^ 
prehends  only  the  defamation  of  individuals.^^  The  most 
ample  freedom  of  discussion  of  public  affaiA  is  now  gen- 
erally understood  to  be  guaranteed  by  the  freedom  of  speech 
and  of  the  press,  and  the  long  continued  practice  of  tolera- 
tion may  be  accepted  as  sufficient  warrant  for  modifying  the 
interpretation  of  the  express  constitutional  guaranty  to  that 
effect. 


§  476.    Attacks  upon  government  in  general — ^Anarchism. — 

A  proposition  to  forbid  and  punish  the  teaching  or  the 
propagation  of  the  doctrine  of  anarchism,  i.  e.,  the  doctrine 
or  belief  that  all  established  government  is  wrongful  and 
pernicious  and  should  be  destroyed,  is  inconsistent  with  the 
freedom  of  speech  and  press,  unless  carefully  confined  to  cases 
of  solicitation  of  crime,  which  will  be  discussed  presently. 
As  the  freedom  of  religion  would  have  no  meaning  without 
the  liberty  of  attacking  all  religion,  so  the  freedom  of  political 
discussion  is  merely  a  phrase  if  it  must  stop  short  of  question- 
ing the  fimdamental  ideas  of  politics,  law  and   government. 


t>  Respublica  V.  Dennie,  4  Yeates,  i«  Illinois    Criminal    Code,    §    177, 

267,  1805.  New  York  Penal  Code,  §  242. 
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Otherwise  every  government  is  justified  in  drawing  the  line 
of  free  discussion  at  those  principles  or  institutions,  which  it 
deems  essential  to  its  perpetuation,— a  view  to  which  the 
Russian  government  would  subscribe.^  ^  It  is  of  the  essence 
of  political  liberty  that  it  may  create  disaffection  or  other 
inconvenience  to  the  existing  government,  otherwise  there 
would  be  no  merit  in  tolerating  it.  This  toleration,  however, 
like  all  toleration,  is  based  not  upon  generosity,  but  on  sound 
policy;  on  the  consideration,  namely,  that  ideas  are  not  sup- 
pressed by  suppressing  their  free  and  public  discussion,  and 
that  such  discussion  alone  can  render  them  harmless  and 
remove  the  excuse  for  illegality  by  giving  hope  of  their  realisa- 
tion by  lawful  means. 

§  476.  Incitement  to  crime  and  violence. — Freedom  of 
speech  finds,  however,  its  limit  in  incitement  to  crime  and 
violence.  By  the  principles  of  the  common  law,  the  procure- 
ment of  crime  is  in  itself  a  criminal  act,*^  and  a  conspiracy  to 
commit  a  crime  is  criminal  though  the  end  is  never  accom- 
plished or  even  imdertaken.*  ^  The  prohibition  of  acts  pun- 
ishable at  common  law  is  of  course  within  the  constitutional 
power  of  the^  state  governments.  Therefore  a  statute  may 
validly  forbid  all  speaking  and  writing  the  object  of  which 
is  to  incite  directly  to  the  commission  of  violence  and  crime. 
!  Such  was  found  to  be  the  character  of  the  utterances  of  the 
anarchist  leaders  in  Chicago,  who  were  convicted  in  1887.** 
i     In  the  anarchistic  propaganda  it  is  not  easy  to  draw  the 
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line  between  discussion  or  agitation  that  must  or  should  In* 
tolt^rn!i*d  anil  methods  that  are  or  may  he  made  eriminah  II 
k  gent^rally  conceded  tJiat  the  state  may  forbid  ineitement 
to  crime,  and  incitement  not  addressed  to  a  specific  pei*son  nnr 
aiirjed  agaiimt  a  .specific  person  may  he  brought  within  the 
prohibition  of  the  law:  and  the  law  may  go  so  fnr  as  to 
treat  the  (Qflorifieatiori  of  crimes  that  have  been  connnitted  as 
contrary  to  pnldic  tirder  aud  decency;  but  the  doctrine  that 
crime  may  under  given  conditions?  become  justifiable  or  that 
it  tnay  havr  a  t<^ndene>'  to  aroiiKSC  the  public  conscience  should 
not  in  itself  be  hekl  to  constitute  a  crime*  It  is  clear  that 
an  exposition  of  social  wrong  or  injustice  nuist  be  allowed^ 
nor  can  the  necessary  liberty  of  agitation  be  said  to  be  over- 
stepped by  appeals  to  sentiment  rather  than  to  reason;  and  if 
it  is  eaid  thtit  appeal  to  sentiment  is  appeal  to  passion  and 
tnay  lead  to  disorder  and^violenct-,  it  must  be  answi*red  that 
|thi8  was  always  the  plea  upon  which  political  agitation  was 
formerly  sup] tressed,  Not  even  the  fact  that  an  adherent 
of  the  doctrine  comnnts  a  crime  is  conclusive  that  the  teaching 

f  the  doctrine  amounts  to  incitement;'^  for  the  crime  may  as  j 
well  havt*  be«*n  induet*d  by  a  morbid  brooding  over  conditions 
which  are  the  cause  of  social  discontent,  and  some  of  the  most 

Ota  hie  of  recent  anarchist  crimes  must  probably  be  accounted 

V>r  on  the  latter  theory. 

S  477.     Anarchists'   cases*— While   thus   far   the   anarchist 

pri»paganda  has  not  yet  been  judicially  examined  with  refer- 

nce    to    constitutional    liberty    of   speech,    yet    the    range    of 

ece^sary    toleration    abovt^    set    forth    has    uniformly    been 

[fc,sjiected   in  adjudication   as   well   as    (until   the   statutes   of 

002  below  set  forth)  legislation.     In  the  Chicago  anarchists' 

se/*"  th*'  Supreme  Court  of  Illinois  naturally  required  proof 

f  actuaJ  incitement,  for  that  was  a  case  of  prosecution  for 

onspiracy  to  murder;  the  legishitian  which  followed  under-  ' 

ouk  to  fuinish  spe«*ches  or  publications  advising,  encouraging 

r   inciting   the   destruction   of  lawful    power   or   authority »*' 

ot   the   act  was  repealed    in    1891   witliout   having   received 

authoritative  interpretation,  and  it   is  therefore  left  to  con* 


1*  t^tophen  Hbt.  Crimlnn!  TjHw  II,  \ent\y    autl    reckJessly    inuH^r   likely 

BO,    *Mt  IN  vtw  ThKiipf  Ur  wrifr  vnth  to  produi-e  disturbances.** 

tlbtinct  intention  to  produ(^e  ill«-  i"  Kpies  \\  pQopte,  \T2  Til  I,  I8i7. 

rirluinri^M,  utnl  !iisa!hi"r  In  wrlU*  viiv  J' Ai't   June  1(j,   1SS7, 
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jecture  what  kind  of  agitation  would  have  been  held  to  be 
'  covered   by  the   act.    In   England   a   general   commendation 
of  the  assassination  of  sovereigns,  published  in  an  anarchist 
paper  after  the  murder  of  Alexander  II.  of  Russia,  was  held 
punishable  under  statute,^  ^  and  a  eulogy  in  the  same  paper 
upon  the  murder  of  Cavendish  and  Burke  in  1882  was  treated 
as  a  libel.     An  incendiary  speeph  by  Most  led  to  his  convic- 
tion on  a  charge  o|  unlawful  assembly  in  New  York;**  he  had 
said,  **See  that  you  are  ready  to  resist  and  kill  those  hirelings 
of  capitalists/'  and  had  uttered  other  threats  which  while 
not  contemplating  immediate  action  were  held  to  tend  towanl 
a  breach   of  the  peace.     Yet  the   address  considered   as  an 
individual  act  appears  to  have  been  deemed  insufficient  to 
support  a  criminal  prosecution;  hence  the  charge  of  unlawful 
assembly  which  required  proof  of  the  act  of  three  or  more; 
',  and  the  acclamation  and  applause  of  the  audience  (who  were 
\  shown  to  be  anarchists)  was  held  to  make  out  a  case  of  par- 
ticipation in  the  threats. 

Most  was  again  prosecuted  for  an  article  in  which  he 
denounced  government  as  ** murder  dominion,"  advocated  the 
murder  of  the  **  murderers, ' '  and  declared  that  to  spare  them 
was  a  crime.  The  publication  of  the  article  was  held  to  bt* 
a  violation  of  Section  675  of  the  Penal  Code,  which  makes  it 
'  a  misdemeanor  to  wilfully  and  wrongfully  commit  any  act 
which  seriously  disturbs  or  endangers  the  public  peace,  for 
which  no  other  punishment  is  expressly  prescribed. *•* 

§  478.    Legislation. — A  statute  was  enacted  by  Congress  in 

r'iites  that   L>urHf>iis   who  disbulifVij    a,   oi    wii<> 


419 


AI^ARCHISM. 


513 


the  duty,  necessity  or  propriety  of  overthrowing  or  overturning? 

Iirganised  jjovernmeiit  by  force  or  violence,  the  publication  of 
larehistie   sentiments,    the    participation    in    as^emblageH   of 

inarehista,  and  the  permission  of  the  use  of  rooms  for  s\ieh 
seniblages.     An  act  of  New  Jersey  of  the  same  year  (chap 

133 J  punishes  the  advocacy  of  the  subversion  and  destruction 

by  force  of  any  and  all  government,  and  the  incitement^  pro 
l|ttiotion,  or  eneonragement  of  hostility  or  opposition  to  any 
Bund  all  goveriameutt  also  the  membership  in  any  nrganisation 
PVormed  for  that  purpose,  and  the  introduction  and  circulation 

of  pamphlets  with  the  like  purpose. 

In  accordance  with  the  principles  above  sot  forth  the  const i- 

tulional  guaranty  of  freedom  of  spec  eh  and  press  and  assembly 
B<dt^mands  the  right  to  r>ppose  all  government  and  to  argne  that 
■the  overthrow  of  government  cannot  be  accomplished  other- 
Rn'ise  than  by  force;  and  the  statutes  referred  to,  in  so  far  as 
Bthey  deny  these  rights,  should  consequently  be  eonsidered  as 
"tineonstitutionaL 

It  is  probably  true  to  say  that  to  the  extent  that  anarchist 
^Bgitatirm  exceeds  the  bonnds  of  frcp  speech  it  is  punishable 

under  the  principles  of  the  common  law,  and  that  it  is  impos- 

aible  to  strike  at  anarchism  as  a  doctrine  without  jeopardising 

valuable  constitiitional  rights.^- 
^     g  479*    Freedom  of  culture^— Freedom  in  the  pursuit  of  art, 
^literature  and  science  m,  as  a  matter  of  history,  bound  up 

with  the  freedom  of  religion  and  of  speech  and  press,  for  it 

las  practically  never  been  opposed   for  other  than  religious 
|f>r  poHtical  niotives.     To-day  this  freedom  is  established  to 

Ihe  fullest  extent.     The  points  where  it  comes  in  contact  with 


t^Tbe  mast   conapicuous  attempt 

ffiipprosB    revolutionftry    dm* trine 

%m\  agitJition  vras  made  In  nermatiy 

rlth  respeet  to  the  Stn^ijil  Democra- 

Thia   party   likewi?ift  advocatefl 

pljp  doctrine  that   I  he  ejcwtitiu  eapi- 

ilintii'   8*H?letT   miist   be  ci%*erthrown 

ftirtrible    revulution.     After    the 

ft)  nt tempts  upoii  the  life  of  Em* 

pimr    Wiltiam    in    May    and    June, 

"8,  A   law   wn»  entifU^l  nheohitely 

ibititig    the   propajffttitin    of   so* 

iKK'ratic    tcnr'btnff!)    and   aenc* 

tliL*    •ev«^r««t    adimiiistrntJTe 


meaaitres.  The  part}r  thrived  and 
prospered  under  the  hiw  as  never 
before*  The  law  was  twice  re- 
newecK  hot  was  nllowed  to  lapse  in 
1890,  having  demonstnited  its  ab* 
Bolute  fiitiUty» — ^Thc  (JormaTi  Penul 
Code  (Bee.  130)  probihi»s  the  pub- 
lic indtement  of  different  ela§sea 
at  the  popalation  to  violence  ajjainat 
each  other,  and,  both  the  Oormait 
and  the  French  law  fc^rhid  pnhlie 
mi  n inters  of  rebgioti  to  dl scuba  p<*< 
litical  matleri  in  a  mnnner  danger- 
DUB  to  the  penm  of  the  atate. 
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the  police  power  have  been  touched  upon  before,  and  a  brief 
recapitulation  will  suflSce. 

The  freedom  of  medical  science  requires  that  under  the  san- 
itary power  no  exclusive  standards  of  medical  treatment  be 
established,  as  long  as  there  is  respectable  scientific  dissent 
from  the  correctness  of  the  theories  which  the  state  might 
seek  to  establish.^^  In  the  matter  of  vivisection  the  state  should 
be  conceded  full  power  of  control,  but  this  power  should  be 
exercised  with  proper  regard  foi*  investigations  for  the  advance 
of  8cience.2^  Bona  fide  scientific  or  scholarly  treatment  of 
offensive  subjects  should  never  fall  under  the  ban  of  the  crim- 
inally obscene;  but  the  state  must  have  power  (to  be  exercised 
very  sparingly)  to  control  the  license  of  art  and  literature  in 
the  matter  of  indecency  and  immorality.^^  The  state  has 
power  to  control  the  education  of  minors,  and  in  doing  so  may 
further  the  interests  of  nationality,  but  where  minors  are  not 
concerned,  the  pursuit  of  truth  and  learning  must  be  absolutely 
free.  These  principles  are  so  fully  recognised  by  the  practice 
of  legislation  that  they  stand  unquestioned,  even  if  lacking 
express  judicial  confirmation. 

FREEDOM  OF  ASSEMBLY  AND  ASSOCIATION.     55  480-484. 

§  480.  The  right  of  assembly.— The  constitutions  secure  the 
right  of  the  people  to  assemble  to  consult  for  the  common 
good,  often  in  conjunction  with  the  right  to  petition  the 
government  for  a  redress  of  grievances.  Many  constitutions 
speak  expressly  of  peaceably  assembling,  and  the  common  law 
and  statutory  prohibitions  of  riots  and  unlawful  assemblies 
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lay,  if  UD lawful,  un press  at  any  timi^-  uptiri  thi'  meeting  itnelf 

in   tmlawfiil   character.**     Tlie   ri^ht   tu   meet  peac<^ablj   for 

>tisiiUatian  in  respect  to  public  aiTair«  has  been  declared  by 

le  Supreme  Court  of  the  United  States  to  be  implied  in  the 

?ry  idea  of  a  govern m en t  republican  iii  form*^^ 

The   constitutional    ri^^ht    of   assembly,    however,    does    not 

3clude  the  riglit  to  use  for  that  purpose  the  streets  and  other 

llaceg  owned   and   controlled   by   Ktate   or   uumieipality,   but 

jresuppoiies  that  those  who  assemble  have  a  right  to  conti*ol 

le  place  where  they  meet.     If  thit*  were  not  so,  the  right  of 

"assembly  would  constitute  a  serious  disturbance  of  the  rights 

if  uthers.  Streets  and  public  places  are  devoted  to  the  use 
f  the  whole  public  for  purpose  of  traffic,  intereourse,  and 
xercise,  and  the  use  must  be  enjoyed  so  that  the  rights  of  all 
re  observed.  An  assembly,  however,  always  interferes  with 
tie  gfeneral  public  use,  and  a  number  of  meetings  at  the  same 
time  may  cause  disonler  and  eoiiHiet-  Hnder  proper  regulations 
this  effect  may  perhaps  be  avoided,  but  plainly  the  use  for 
this  purpose  cannot  be  claimed  as  a  mattt*r  of  common  right. 
It  must  be  subject  to  a  police  power  of  regulation,  and  may 
ie  restrained  as  to  time  and  place,  and  number  and  duration 
if  meetings*  Since  this  power  of  regidation  is  commonly 
^ated  to  municipalities,  the  courts  coidrol  it  as  to  its 
ionable  exercise,  and  an  absolute  prohibition  of  meetings 
public  places  would,  as  has  been  intimated,  be  held  to  be 
unreasonable.*"  On  the  other  liancl,  the  absolute  authority  of 
the  legislature  to  control  the  use  of  public  places  has  been 
^upheld  by  the  Supreme  Court  of  Jlassachusetts,  and  confirmed 
|^K»y  the  United  States  Supreme  Court, "^^  on  the  ground  that  the 
^Tjower  over  imblic  places  is  of  a  proprietary^  character. 

The  question  of  the  right  to  use   public  places  haa  been 

chiefly  discussed  in  connection  with  parades  and  processions, 

rhieh  may  be  regarded  as  a  form  of  assembly.     Municipal 

recitations    were    attacked    in    the    courts    which    restrained 


atttice*  of  the  pea^e  or  by  ihti  nut- 
rarity  of  the  grand  jury.  Provi- 
lans  of  Ihifi  Qa^tTire  would  violate 
he    Ameiie&n    coQitltiitionjil    guar^ 

?0t^pU  V,  Moit,  128  N.  Y-  108. 
^ITnltii^  States  w,  Cimkfiliaiik^  B2 


>"*  AmdefBon  t,  Wenin^on,  40 
Kaus.  173,  2  L-  R.  A,  110;  Chicago 
V.  Trotter,  ISS  T)L  430.     See  6  174. 

ai  Com.      V.      Davia,      162      Maw. 

510;   Davis  v.  MaasachuMtta,  167  IT.      ^ 
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parades  and  processions  attended  with  music,  by  requiring 
special  permits  and  licenses.  In  several  cases  these  reg^- 
tions  were  aimed  particularly  at  the  Salvation  Army,  and 
exceptions  were  made  in  favor  of  specified  kinds  of  parades. 
Such  a  regulation  was  upheld  in  Massachusetts,^^  but  declared 
unreasonable  and  void  in  other  states.^^  The  adverse  deci- 
sions can,  however,  be  used  only  as  authority  for  the  principle 
that  municipal  regulations  must  not  be  oppressive  or  partial, 
and  that  arbitrary  discretion  to  discriminate  must  not  be 
vested  in  executive  oflBcers.  The  question  whether  the  legisla- 
ture itself  may  violate  the  principle  of  equality  in  the  regula- 
tion of  the  right  to  parade,  has  not  been  distinctly  raised  or 
discussed;  it  would,  in  any  event,  present  a  different  issue 
from  the  right  of  assembly. 

The  right  of  public  assembly  is  probably  not  inconsistent 
with  reasonable  regulations,  even  where  public  grounds  are 
not  used.  The  French  law  of  June  30,  1881,  proclaiming  the 
liberty  of  public  assembly,  nevertheless  requires  for  the  hold- 
ing of  a  public  meeting  preliminary  notice  to  the  police  which 
has  the  right  to  detail  an  officer  to  attend  the  meeting;  it 
requires  that  the  meeting  be  organised  with  a  responsible 
committee,  and  it  forbids  the  holding  of  meetings  later  than 
eleven  o'clock  at  night.  Provisions  of  this  character  can 
hardly  be  regarded  as  substantial  impairments  of  the  constitu- 
tional right. 

§  481.  History  of  the  right  of  association. — It  is  somewhat 
remarkable  that  while  our  constitutions  through  their  bills  of 
rights  protect  the  right  of  assembly,  they  should  be  silent 
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H  the  right  of  assembly,  and  U.  m  therefore  of  interest  to 
Inquire  how  far  it  is,  in  Amoriea,  a  eoimtitutional  right. 
—  We  should  eliminate  frooi  this*  inquiry  as^sociations  with  an 
fbtiuinie  or  commercial  object.  Bo  far  as  these  are  in 
restraint  of  trade*,  they  have  been  tr<*ate<I  of  before.  Joint 
»tf»ck  companies  have  always  been  entirely  free  in  America, 
while  in  En^rland  they  were  at  one  time  restrained  by  the 
tuii-ca]]ed  Bubble  Act/^^  whirdi  was,  however,  not  applied  to 
eo-aperative  associations  the  shares  of  whiffh  were  not  freely 
transferable,^^  and  at  present  are  entirelv  regulated  by  stat- 

■Associations  in  general  were  not  until  the  end  of  the  ei^ht- 
Hnth  century  made  the  subject  of  restrictive  statutory  lejjis- 
Bbou  in  England.  It  is  said  that  under  the  early  common  law  it 
^Fas  a  punishable  offense  to  maintain  an  organised  association, 
«i  commumi  or  a  gihl,  without  the  king- s  liecnse,  and  the  royal 

fehequer  was  enriched  by  fines  b»vied  periodically  upon 
fitdae  aduUerinae;**-^^^  but  this  prohibition  appears  not  to 
ve  been  enforced  in  later  times/*'  Unlawful  associations 
ire  covered  by  the  law  of  conspiracy  and  treated  as  crimes; 
y  object  injurious  to  the  public  w^as  held  sufficient  to  stamp 
Uie  association  pursuing  it  as  a  eonspiraey:  but  the  chief 
of  conspiracy  were  those  to  indict  another  falsely,  and 
E>8C  In  restraint  of  trade.  The  latter  have  already  been 
ited  of*  Hudson,  in  his  treatise  on  tlie  Star  Chamber,^'* 
&aks  only  of  conspiracies  to  falsely  iudiet»  i*  e,,  for  malicious 
rtseeutiou,  and  it  is  in  the  Star  Chamber,  if  anywhere,  that 
we  should  expect  to  iind  repressive  pruceedings  against  unlaw- 
associations  of  a  social  or  political  character.  Stephen, 
his  Ilifttory  of  the  Criminal  Law,  in  speaking  of  seditious 
ispiraey,  says-***:  **It  Avon  hi  be  diffieiUt  to  say  precisely 
what  period  the  use  of  completely  organised  voluntary 
Bociations  for  the  purpose  of  obtaining  political  objects 
^t  became  a  marked   feature  of  English  political    life,  but 


>rt  Geo,  I,  di.  IS. 
Box    V.    Webb.    14    East.    4U6; 
IV,   KMtehitiftoti,   15   Kiist,   511, 
Muililax  Firma  Burgi,  pan- 
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it  is  certain  that  it  received  a  great  accession  of  importance, 
to  say  the  least,  when  associations  began  to  be  formed  for 
the  purpose  of  procuring  changes  in  the  constitution  of 
Parliament  and  the  other  institutions  of  the  country  by 
constitutional  means.  In  earlier  times  the  great  questions 
which  agitated  the  country  hardly  admitted  of  such  associa- 
tions. A  volimtary  association  of  the  religious  kind  under 
the  Tudors  or  Stuarts  would  have  rendered  its  members 
liable  to  severe  penalties  imder  the  Act  of  Uniformity.  An 
association  for  the  purpose  of  dethroning  James  II.  or  for 
reinstating  James  III.  would  have  been  high  treason.  It  ww 
not  until  the  public  at  large,  or  considerable  sections  of  it. 
began  to  agitate  for  changes  in  the  constitution  to  be  eflfecteil 
by  Act  of  Parliament,  that  the  formation  of  societies  openly 
and  avowedly  intended  for  that  purpose,  became  possible." 

A  political  association  agitating  against  the  government 
could  at  any  time  have  been  dealt  with  as  a  conspiracy  to  stir 
up  sedition.  However,  in  1799,  an  act  was  passed,**"  revivetl 
and  made  perpetual  in  1817,**^  which  made  illegal  all  associa- 
tions requiring  of  their  members  an  oath,  among  other  things, 
to  obey  the  commands  of  a  committee  or  other  person  not 
having  authority  by  law  for  that  purpose,^'-  or  not  to  inform 
or  give  evidence  against  any  associate;  also  all  associations 
whose  members  subscribe  or  assent  to  any  test  not  require*! 
by  law  or  approved  by  justices  of  the  peace,  or  which  keep 
the  names  of  their  members,  or  of  their  governing  committees 
or  other  officers,  secret ;  also  all  associations  composed  of  dif- 
ferent divisions  or  branches  with  distinct  organisation,  or  com- 
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Ig  similnr  has  ever  been   attempted   by   legislation.     There 
■  been  and  b  the  most  absolute  toleration  of  all  political 
siBtions.     Thia,  however,  does  not  neeessarily  mean  laek 
of  constitvitional  power  of  regulation,    la  there  any  good  rea- 

Km  why  the  legislature  should  ni)t   have  power  to  prohibit 
cret  fioeieties  or  societies  whose  members  should  bind  th era- 
selves  by  oath   to  obey   implicitly  the  orders  of  superiors! 
Eich  a  prohibition  w^ould  seem  to  be  within  the  legitimate 
ope  of  the  police  power  for  the  prevention  of  crime  and 
sorder;   for  the   poKsibility   of  abu«e   of  such   organisation 
for  criminal  purposes  is  apparent,  and  it  certainly  impedes 
^tiie  efficient  administration   of  justice.     For  support  of  this 
Hiew  reliance  may  be  placed  upon  the  analogy  of  the  prohibi- 
Knn  of  unauthorised  military  organisations,  which  has  been 
Ttpheld  as  a  measure  for  the  public  peace,  although  the  right 
t(i  bear  arms  is  guaranteed  by  the   constitutions*^^     On  the 
other  hand,  the  co*operation  of  different  political  societies  may 
quitt*  essential  for  tlunr  *;ri*nter  effieieocy,  and  is  an  invalu- 
l)le   aifl    to   legitimate  political   a^dtaxiou.     Not   having   any 
laustble  relation  to  disorder  or  disturbance  of  the  peaee,  it 
Hnim  that  such  co-operation  could  not  be  validly  prohibited. 
he  right  of  association  should  then  be  treated  as  subject  to 
^gulation  and  restraint  on  the  general  principles  of  the  police 
>wer  for  the   maintenance  of  peace   and   order,   and   these 
rinciples   aiford   to   all   interests   concerned   the   needed   pro- 
^tion. 

g  483,     Political  parties  and  primary  election  laws,— The 
[primary  election  laws  enacted  in  recent  years  in  many  states 
undertake  to  regulate  the  action  of  political  parties  in  impor- 
tant   particulars,    substituting    in    some    respects    absolutely 
binding  niles  imposed  by  thi*  legislature  for  the  former  power 
of  autonomous  management.     Thus  presiding  officers  at  pri- 
mary elections  may  be  re<piired  to  take  the  oath  of  election 
inspectors,  or  may  even  be  appointed  by  civil  authorities;  the 
^pght  to  vote  and  the  disposition  of  challenges  is  provided 
Hir;  the  appointment  of  watebors  is  required;  and  the  whole 
^induct  of  the  primary  election   is   placed  under  a  control 
rrgulated  by  law.     Mcu'eover,  in  New*  York,  the  election  and 
of  office  of  the  meiubers  of  the  general  committee  of  the 
irty  is  detennitierl  by  law^  so  that   the  attempted   removal 
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from  ofiSce  by  the  committee  of  one  of  its  members  has  been 
held  to  be  illegal.^  ^  Upon  what  principle  can  such  inciuTe 
control  of  party  action  be  reconciled  with  the  principle  of 
freedom  of  political  association? 

A  certain  amoimt  of  regulation  may  be  justified  on  the 
ground  that  an  individual  member  or  a  minority  is  entitled 
to  protection  against  the  abuse  of  majority  powers.  It  is 
well  established  that  a  member  of  a  club  may  have  a  judicial 
remedy  against  unwarranted  expulsion;  but  in  granting  it 
the  courts  merely  enforce  the  fair  application  of  the  existing 
rules  of  the  association,  and  no  attempts  are  made  to  supersede 
its  autonomy.  The  plea  of  minority  protection  can  certainly 
not  justify  the  compulsory  admission  of  individuals  to  the 
right  to  vote  at  primary  elections. 

It  may  also  be  urged  that  in  primary  elections  the  party 
exercises  a  public  function  essential  to  the  legally  established 
machinery  of  filling  offices,  and  that  upon  that  ground  their 
action  is  under  public  control.^^  The  recognition  by  our  pub- 
lic law  of  the  legal  status  of  the  party  as  an  agency  in  the 
making  up  of  our  government  is,  indeed,  a  development  of 
marked  interest.**^  But  it  is  to  be  noticed  that  for  the  pur- 
pose of  controlling  primary  elections  the  whole  party 
machinery  is  virtually  brought  under  state  regulation,  and 
the  question  must  arise  whether  this  is  consistent  with 
political  liberty.  A  strict  enforcement  of  the  principle  of 
equality  as  between  different  parties  would  prevent  flagrant 
abuses  of  the  powers  of  the  state;  but  if  the  principle  of 
public  control  i*^  recofrnisiinl   without  ijualifieation,   inil+^pTirV 
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primary  election  laws  and  the  submission  to  the  control  estab- 
lished by  them  is  simply  a  condition  precedent  to  having  the 
party  recognised  as  such  on  the  ballot,  and  to  having  the 
names  of  its  members  printed  thereon  at  the  public  expense: 
in  other  words,  it  is  the  price  voluntarily  paid  for  the  enjoy- 
ment of  a  privilege  so  valuable  that  a  party  will  not  easily 
forego  it.  A  political  organisation  not  claiming  similar  privi- 
leges may  avail  itself  of  the  provisions  made  by  law  for  inde- 
pendent nominations,  and  thereby  escape  the  legal  control 
over  its  machinery.  A  party  preferring  to  make  use  of  the 
privileges  conferred  by  the  primary  election  laws,  ceases  to  be 
privati  juris  and  consents  to  become  an  instrument  for  secur- 
ing fair  elections;  otherwise  the  expense  of  the  primary  elec- 
tion could  not  be  charged  to  the  public.  Ceasing  to  be 
privati  juris,  it  cannot  claim  the  rights  of  private  liberty  or 
the  application  of  the  ordinary  limitations  of  the  police  power. 

§  484.  Conclusions  reached. — The  foregoing  considerations 
lead  to  the  following  conclusions :  the  right  of  association  may 
be  placed  under  restraint  in  the  interest  of  peace,  order  and 
security;  it  may  be  subjected  to  uniform,  impartial  and  reason- 
able regulations  for  the  protection  of  the  members  of  the  asso- 
ciation and  of  the  public  dealing  with  it ;  but  an  impairment  of 
the  right  not  called  for  by  the  interests  mentioned  would  be 
unconstitutional  as  inconsistent  with  the  principles  of  liberty 
essential  to  the  existence  of  a  republican  government.  In  other 
words,  the  general  principles  of  the  police  power  are  adequate 
to  protect  this  right,  as  they  are  adequate  to  protect  other 
rights,  and  as  they  would  be  adequate  to  protect  freedom  of 
speech,  press  and  assembly,  without  express  clauses  in  the  con- 
stitutions. Associations  for  social  purposes  (including  literary, 
artistic  and  scientific  societies)  stand  on  the  same  footing  of 
liberty. 

The  principle  may  perhaps  be  formulated  in  this  way:  po- 
litical and  social  discussion  and  agitation,  whether  through 
speech  or  press  or  assembly  or  association,  not  resorting  or 
inciting  to  violence  or  crime  or  the  legal  injury  of  private 
rights,  is  subject  to  the  police  power  only  for  the  purpose  of 
reasonable  regulation  tending  to  subserve  its  legitimate  pur- 
pose, but  not  for  the  purpose  of  substantial  impairment  or 
suppression.*^ 

*7  Social  control.— May  the  right  purpose  of  influencing  and  controll- 
of  association  be  freely  used  for  the     ing,  through  organised  social  pres- 
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sure,  standardB  of  individual  con- 
duct f  Would,  in  other  words,  a 
boycott  for  social  purposes  be  law- 
ful! The  boycotts  with  which  the 
courts  have  had  to  deal  have  had 
for  their  object  the  control  of  busi- 
ness relations,  and  no  boycott  has 
been  declared  illegal  which  scrupu- 
lously avoided  threats  and  intimida- 
tion and  libelous  or  abusive  lan- 
guage. As  a  matter  of  fact,  social 
control  has  not  yet  assumed  the 
form  of  a  boycott.  The  most  in- 
cisive forms  of  organised  social  pro- 
ceeding against  an  individual  are 
expulsion  from  societies  and  excom- 


munication from  the  church;  hot 
in  these  cases  the  individual  by  join- 
ing the  organisation  has  voluntarily 
subjected  himself  to  its  jurisdiction. 
On  principle,  a  political  communitj 
which  assigns  to  state  compolaioo 
the  narrowest  possible  limits  invites 
social  self-protection  and  depends 
upon  it.  It  should  therefore  allow 
the  widest  scope  to  voluntary  or- 
ganised and  associated  action,  in- 
sisting at  the  same  time  upoa  the 
most  scrupulous  respect  of  individ- 
ual rights  of  person  and  propertj. 
and  enforcing  the  strictest  UabiKtr 
for  violence,  fraud  and  defamation. 
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%  485,    ConsideratiotLS   of  public   welfare.— The   character^ 

^thi*    dt*iisity  aud   tlit?  distribution   of  tlie  population   arp  of 

Hupreni*^   interest  to  the  state   from   the  political   as  well  as 

the  eeonomic  point  of  view.    A  state  may  deem  it  necessary 

Ipr  expedient  to  ket*p  undmrable  elements  out  of  its  borders, 

[ir,  if  within   the  territory,  to  segregate  or  confine  them  to 

L*rtain  districts,  or  to  prevent  the  emigration  of  its  people, 

yr  to  cheek  the  movement  from  one  portion  of  the  territory 

another,  or  from  country  to  city,  or  to  encourage  it.    The 

Eercise  of  state  autiiority^  however,  in  this  direction  is  open 

the  objeetion    that   artifieial    restraints   on   the   movement 

kf  population  lead  to  individual  hardship  and  distress,  tax 

id   elude  the  vigilance  of  the   authorities,   run   counter  to 

ponomic  laws,  and  fail  to  produce  the  desired  result.     Except 

pithiu  well  defined  limits,  the  poliet*  power  therefore  yields 

the  priiieiple  of  libeHy  of  migration  and  settlement 

g  486.    MovemeBt  from  and  to  foreign  countries.— In  the 

fenntrol  4»f  immigration  we  shouhl  distingviish  measures  which 
aim  to  protect  the  territory  and  the  people  from  disease  and 
crime,  and  those  which  have  an  economic  or  political  object. 
Measures  *jf  the  former  character  were  enacted  by  the  states 
until  Congress  acted:  but  since  federal  legislation  now  gives 
^^lequate  protection  by  excluding  idiots  and  insane,  paupers  or 
^^ersons  likely  to  become  public  charges,  persons  suffering 
from  a  loathjionie  or  dangerous  eojitagiotts  disease,  persons 
L>nvicted  of  crimes,  ami  polygamists,  state  legislation  is  now 
practically  confined  to  quarantine  measures.'  Measures  ^oin^ 
beyond  the  absolute  need  of  protection  are  regarded  as 
L'gulations  of  commerce,  and  hence  beyond  the  power  of 
le  8tate,2     But   immigration   is  within  the  absolute  control 

i  Act  of   March  3,  tK9U  t  Stippl.     i'hy    Luiijf    v.    Fn^»mao,    92    U.    8. 

_  ^^4.     Miinli  3,  PJn:?,  3t:  8Lit.  nt  L.      ;:75;    People  v.  Comfiairtiie  Generale 

12T3;  UQilnr  this  net  ul»o  aniirc?hists*      TrBiiaAtlantique,  lf>7  V.  8.  B9;  Com- 

_    -  Passetiger    riLwi???,    7    How.    2S2;      jtapiij*?  Krancaifie  v,  State  Boarii  ttf 

jjemjomon  V.  Mavor,  92  LL  B.  iTiO;     llonUh,  IRfl  U.  8.  aSO, 
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of  the  federal  government  by  virtue  of  the  power  of  terri- 
torial sovereignty,^  and  Congress  has  in  its  measures  gone 
beyond  the  protection  of  safety,  order  and  morals;  it  has 
excluded  laborers  under  contract,**  and  Chinese  laborers,^  and 
bills  of  more  stringent  character  have  been  repeatedly  con- 
sidered by  Congress,  but  have  hitherto  failed  to  become  laws. 
The  power  to  prohibit  immigration  includes  the  power  of  strict 
supervision  over  all  immigration  to  enforce  existing  pro- 
hibitions.® 

§  487.  Emigration  and  expatriation.— By  statute  of  July 
27,  1868,"  Congress  enacted  as  follows:  ** Whereas  the  right 
of  expatriation  is  a  natural  and  inherent  right  of  all  people 
indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty 
and  of  pursuit  of  happiness;  and  whereas  in  the  recognition 
of  this  principle  this  government  has  freely  received  emi- 
grants from  all  nations,  and  invested  them  with  the  rights 
of  citizenship;  and  whereas  it  is  claimed  that  such  American 
citizens,  with  their  descendants,  are  subjects  of  foreign 
states,  owing  allegiance  to  the  governments  thereof;  and 
whereas  it  is  necessary  to  the  maintenance  of  public  peace 
that  this  claim  of  foreign  allegiance  should  be  promptly  and 
finally  disavowed:  therefore  any  declaration,  instruction, 
opinion,  order  or  decision  of  any  oflBcer  of  the  United  States 
which  denies,  restricts,  impairs  or  questions  the  right  of 
expatriation,  is  declared  inconsistent  with  the  fundamental 
principles  of  the  Republic. '' 

This  is  as  strong  a  declaration  of  governmental  principle 
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tf  certaij]  duties,  as,  e.  g.,  of  military  service  j  but  it  in  not 
violatiou  of  aoy  international  obligation  for  one  state  to 
eceive  a  person  whose  emigration  wm  prohibited  by  his 
sovereign,  and  this  is  plainly  implied  in  the  act  of  Congress 
hove  quoted*  and  has  been  constantly  affirmed  by  the  Amer- 
an  goverEnient.*" 

Most  nations  have  abandoned  the  policy  of  restraining  emi- 
ration  by  force,  and  the  United  States  has  never  had  oecttsiiin 
a  adopt  siieh  policy.  The  right  to  leave  the  country  would 
lot  ueeessarily  draw  with  it  the  right  of  expatriation,  i.  e*, 
e  right  to  throw  off  allegiance  and  citizenship;  but  the 
ight  of  expatriation,  recognised  as  inherent  by  Congress, 
rannot  be  conceived  without  a  right  of  emigration.  The 
constitution  is  silent  upon  any  such  right,  and  the  question 
8  wheth*^r  a  limitation  of  governmental  powers  is  to  be  ini- 
|>iied.  The  argiunents  io  favor  of  such  implication  are:  the 
fact  that  the  United  States  has  been  founded  upon  emii^ra- 
tion   and   grown   by   expatriation*   the   constant   assertiou   of 

Ilht*  liberty  of  emigration  as  against  other  nations;  and  the 
jpraetice  of  onr  legislation.     The  latter  argument  is  of  rela- 
iively  little  strength,  as  governmental  inaction  which  is  fully 
explained  by  the  absence  of  any  need  of  action   cannot  be 
interpreted   as  a  confession  of  lack  of  power;  moreover  in 
^restraining  immigration  the  United  States  has  shown  that  it 
Kdoes  not  interpret  the  inherent  right  to  emigrate  as  including 
ptbe  right  to  be  received  by  other  nations,  and  yet  perfect 
freedom  of  migration  demands  V*ave  to  eome  as  well  as  leave 
;o  go.     The  implication  on  the  other  hand  is  strongly  nega- 
;ived  by  the  general  principle  that  the  right  of  territorial 
tiovereignty    should    as    a    matter    of    law    remain    nnim- 
imired,   since  an   imperative  necessity  for  its  exercise   may 
riae-    The  traditions  of  the  policy  constantly  advocated  by 
the  American  government  are  sufficiently  strong  to  make  it 
extremely  improbable  that  Congress  will  attempt  to  restrain 
migration ;  if,  however,  it  should  do  so,  directly  or  indirectly, 
i  is  just  as  improbable  that  the  Supreme  Court  would  deny  its 
lower  to  act* 

iM*«      WorliP      rV^      458,      agaitiflt         ift  Wharton,  Digest  of  Ittternation- 
ti<?  |ioh(!j  rihii  just  hi''  fif  restraii*!?!     al  Law,  ^  ni-172tt* 
u   ♦'migriitioii   in  Lonnt'ctlon   with   a 
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It  is,  however,  very  clear  that  the  states  have  no  power  to 
prevent  emigration  to  foreign  countries,  sinc^  that  would 
amount  to  a  regulation  of  foreign  commerce  or  of  international 
relations. 

§  488.  Bight  to  come  into  a  state.— The  power  of  each 
state  to  keep  from  its  borders  persons  dangerous  to  health 
or  safety  has  been  discussed  before.^*  It  may  apply  to  persons 
coming  from  other  states  as  well  as  from  abroad ;  and  as  Con- 
gress has  not  legislated  upon  interstate  migration  as  it  has 
upon  immigration,  the  power  of  the  states  may  still  be  called 
into  play.  Legislation  is  practically  confined  to  the  enforce- 
ment of  quarantine  in  case  of  epidemic  disease;  in  that 
emergency  powers  of  exclusion  are  exercised  and  sustained.* - 

Apart  from  measures  necessary  for  self-protection  of  this 
kind,  it  has  been  held  that  the  states  cannot  restrain  persons 
generally  from  leaving  the  state  or  passing  through  the  state, 
since  such  leaving  or  passing  may  be  necessary  for  the  exer- 
cise of  privileges  of  citizenship  of  the  United  States,  such  as 
going  to  the  capital  or  going  to  the  courts  of  the  United 
States.^  2  The  ease  last  cited  was  decided  before  the  Four- 
teenth Amendment  became  law,  but  recognised  in  substance 
one  of  the  principles  secured  by  that  amendment;  for  the 
right  to  travel  throughout  the  country  is  clearly  one  of  the 
privileges  and  immunities  of  national  citizenship. 

The  right  of  the  citizen  of  one  state  to  come  into  another 
state  and  settle*  there  is  guaranteed  by  Article  IV,  Section  2, 
of  the  Constitution,  granting  to  the  citizens  of  each  state  the 
privileges  uf  th*-  i^Jtizens  of  the  several  !5lat*es. 
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negroes  from  s^ettloraent  was  Kustaiaed  iu  tlie  state  courts;*** 
and  it  is  not  unlikely  that  the  Supreme  Court  of  the  United 
States  would  have  treated  thc^ui  as  behig  on  the  same  footing 
with  couvictH  or  paupera,  i.  e.,  as  elements  daDg€*rous  to  the 
^eace  if  not  to  the  morals  of  the  coiumunity.  The  matter 
ihn  now  at  most  an  historical  interest. 

The  exclusion  of  aliens  nuist  be  beyond  the  power  of  the 
Bveral  states.  The  protection  of  foreignera  rests  with  the 
government  of  the  United  States,  which  is  internationally 
^Kpongible  for  their  treatment;  a  state  law  which  should 
leny  them  a  privilege  generally  coneeded  by  international 
^oniity  would  thiTefore  be  an  unwarranted  interference  with 
lie  prerogativeH  of  national  sovereignty*  It  eaauot  make  any 
lifferenee  that  the  alien  comes  from  another  state,  and  not 
lireetly  from  abroad. 

!$  489.    Emigration  from  a  state.— If  the   right   to   travel 

iroughont  the  conniry  m  a  privilege  of  Unit4>d  States  citizen- 

ihip,  a  state  cannot  prevent  its  citizens  from  visiting  other 

Itates;  and  since  the  motive  of  those  leaving  the  state  cannot 

be  inquired  into,  it  cannot  prevent  emigration.     In  some  states 

[ludiana,  Kentucky.  Oregon,  Pennsylvania)  the  right  to  emi- 

frate    is    guaranteed    by    the    constitution.     A    few    of    the 

julhern  states    (Alabama,   North   Carolina,   8onth   Carolina, 

i^orgia),    have    enacted    legislation    ijn poising    heavy    license 

ixes  upon  personw  engaged  in  the  business  of  hiring  laborers 

the  state  to  be  i^m ployed  beyond  the  limits  of  that  state. 

pxcept  where   the   license   fee   was   prohibitive,**    these   laws 

lave  been  upheld  by  the  state  courts,***  and  also  by  the  United 

IStates  Suprenii:  Court,  on  the  ground  thnt  they  are  simply 
hieasun's  of  taxation,  and  that  the  business  ot*  the  emigrant 
Bg^cnt,  not  being  interstate  eommeree*  is  liable  to  state  taxa- 
tion.'** The  Supreme  Court  says  that  if  the  freedom  of  egress 
tvom  the  state  is  affected^  it  is  only  incidentally  and  remotely; 
but  it  also  admits  that  the  state  ean  properly  discriminate 
'.'■■" ""-■" — "' 


\\   Pcopio,    33    riL    390: 
w    8tiit<!»    18    tnd.    402; 
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ppytflrOm  v,  Mtato,  it  Ark.  50*1. 


tM  Williams  V,  Fears^  110  Ga.  5M, 
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tend  to  induce  the  laboring  population  to  leaver  and  thoee 
which  tend  to  induce  that  population  to  remain.  In  view  of 
the  decision  in  Crandall  v.  Nevada^^^  it  must,  however,  be 
assumed  that  no  direct  burden  or  restraint  could  be  laid  upon 
persons  desiring  to  migrate  from  state  to  state. 

§  490.    Movement  from  and  to  United  States  territories.- 

The  right  to  migrate  within  the  United  States  is  protected 
against  adverse  state  legislation,  because  it  is  one  of  the 
privileges  and  immunities  of  a  citizen  of  the  United  States; 
if  so,  it  ought  to  protect  against  federal  as  well  as  state  legis- 
lation, although  the  Fourteenth  Amendment  speaks  only  of 
the  latter;  for  the  privileges  secured  by  the  Fourteenth 
Amendment  are  fundamental,  and  fundamental  rights  under 
our  theory  of  government  cannot  be  abridged  by  legislation. 
No  attempt  has  hitherto  been  made  to  control  by  act  of 
Congress  the  right  of  citizens  to  move  from  place  to  place  or 
to  settle  in  any  place  within  the  United  States.  The  prohibi- 
tion of  settlements  on  lands  granted  to  Indian  tribes**  is 
directed  against  infringements  of  proprietary  rights,  and  the 
status  of  Indian  tribes  as  dependent  nations  places  the  lands 
occupied  by  them  outside  of  the  territory  to  which  the  com- 
mon rights  of  citizens  apply. 

The  acquisition  of  foreign  possessions  is  apt  to  raise  new 
questions  as  to  the  power  of  Congress  over  migration  and 
settlement :  Are  United  States  citizens  as  free  to  settle  in  these 
possessions  as  in  other  territories?  Will  the  inhabitants  of 
these  possessions  be  free  to  come  to  the  United  States,  as  a 
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tices  White,  Shiras  and  McKentia,  points  in  that  direction* 

If  it  m  held  that  the  new  possessions  are  not  part  of  the  United 

^tatesy  persons  bom  within  them  since  the  annexation  would 

Hot  fall  within  the  defiuition  of  citizenship  eontained  in  tJie 

Fourteenth    Amendment,    and    while    it    might    still    he    con- 

^nded  with  great  force  that  by  the  common  law,  which  the 

flonrteenth  Amendment  did  not  intend  to  impair,  there  is  no 

difference  hetwi*en  citizen  and  snbjeet,   but  only  one  status 

of  allegiance,  yet  the  law  of  citiasenahip,  if  not  hound  hy  the 

letter  of  the  conKtitutionj  could  be  altered  hy  Congress,     It 

Bpems  that  the  right  of  free  migration  is  the  only  incident  of 

Btlzenship,  to  the  grant  of  which  to  the  inhabitaotft  of  the 

^^w  possessions  there  is  strong  opposition;  and  it  seems  to  be 

assumed   that  citizenship  earries  the  right  of  migration  and 

^ttlenient  with  it  as  a  matter  of  course.     The  unity  of  the 

fbtioo  and   of  the   territory   is  in  no   respect   marked   more 

strongly   than   in  the  freedom  of  movement  throughout  its 

Etent*  and  the  restriction  of  that  freedom  with  regard  to 
y  part  of  that  territory  is  the  clearest  evidence  that  that 
part  is  to  he  treated  as  dependent  and  in  a  manner  foreign. 
S  431.    Migration  and  settlement  within  a  state.— If  it  is  a 
rivilege  of  a  citizen  of  the  United  States  to  move  freely  within 
whole   country,  the   power  of  the  state  to  control   the 
^gration  and  settlement  of  its  own  people  within  its  own 
rritory   must   logically   be   denied,   for   the   whole   country 
eludes  the  state.    But  apart  from  the  federal  constitntion, 
le  right  of  each  Individual  to  travel  about  and  to  choose  his 

Ssidencc  must  he  regarded  as  an  essential  part  of  the  liberty 
tiich  every  state  eons  ti  tut  ion   guarantees.     Experience  has 
oirn  that  governmental  interferpnee  with  the  natural  move- 
ml  of  population  is  unwise,  oppressive  and  futile*     There  is 
^thing  in  modem  legislation  to  parallel  the  various  royal 
^oc lama  tie ns  issued  in  England  towiird  the  end  of  the  six- 
L*ntb  and  beginning  of  the  seventeenth  century,  prohibiting 
building  of  houses  in  the  London  suburbs*  because  with 
Job  multitudes  many  mnst  live  by  heggin^  or  worse  means,** 
di relating  noblemen,  knights,  and  gentlemen  having  houses 
the  country  to  abidf  there  until  the  end  of  the  summer, 
bd   attend   to   their   duties.^^     It   would   not   be   difficult   to 
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find  plausible  arguments  in  favor  of  a  policy  restraining 
migration;  so  where  depopulation  would  increase  to  those 
remaining  the  burden  of  municipal  indebtedness,  or  where 
country  districts  are  deserted  to  the  prejudice  of  agricultural 
interests,  or  where  the  excessive  growth  of  cities  seems  to 
produce  misgovernment  ;25  but  all  such  considerations  are 
outweighed  by  the  great  advantage  which  the  individual  and 
indirectly  the  state  gains  from  absolute  liberty  of  movement. 
The  recognition  of  these  advantages  has  led  in  nearly  all 
civilised  countries  to  the  abandonment  of  the  policy  of  re- 
straint. The  state  may  offer  inducements  to  direct  migra- 
tion, and  may  use  the  proprietary  control  which  it  exercises 
over  public  lands  for  that  purpose;  but  individual  liberty  is 
not  thereby  impaired. 

If  legitimate  purposes  do  not  justify  the  impairment  of 
the  general  liberty  of  migration  and  settlement,  measures  for 
the  separation  of  classes  must  be  still  more  obnoxious  to  the 
constitution.  While  the  United  States  Supreme  Court  has 
sanctioned  c()mi)ulsory  separation  of  white  and  colored  per- 
sons in  public  conveyances,  it  has  intimated  that  the  assign- 
ment of  separate  residence  districts  on  the  basis  of  color, 
creed  or  nationality  would  not  be  tolerated,  and  it  has  been 
held  that  Chinese  persons  cannot  be  compelled  to  live  in  one 
portion  of  a  city.^^  A  compulsion  of  this  character  will  al- 
most invariably  be  contrary  to  the  equal  protection  of  the 
laws. 

However,  as  has  been  shown  before,^"  liberty  of  settlement 
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if  he  m  found  outsiclt*  the  county  of  bis  residence.^**     In  these 

I'uses  tilt:  n*stn»int  ol  liherty  is  justified  by  the  condition 
11  f  the  person  restrained,  and  does  not  rely  upon  considerations 
fif  pubfic  welfare  for  which  he  is  not  respon^iihle.  Convicts 
on  parole  being  technically  prisoners  may  be  confined  to 
designated  districts. 

FREEDOM  OF  PURSUIT  OF  LIVELIHOOD,     ffi  41*2-407. 

§  492.  Eestriction  on  right  to  pursue  business  as  distill- 
guished  from  regtilation. — Tlu*  freedom  of  engaging  in  a  bitsi- 
iieisH  or  vocatiim  i*^  not  inconsistent  with  regulations  regarding 
the  manner  of  its  conduct  imponed  upon.aoo  of  the  recognised 
j^munds  of  the  police  power.  This  freedom  is,  however,  im- 
painnl  not  mv'rely  where  the  right  to  engage  in  a  business  is 
jiht^lutely  denied,  but  also  where  it  is  made  to  depend  upon 
eotiditions  precedent  of  a  burdensome  or  diRcriminating  char- 
acter. The  folh>wung  restrictions  illustrate  a  policy  of  legis- 
lation which  has  on  the  whole  been  superseded ;  those  making 
a  distinction  between  city  and  country,  confining  certain  pur- 
iiuit«  to  one  or  the  other -'^'^  those  based  on  difference  of  sex; 
the  requirement  of  local  citizenship  or  memherEhip  in  a  corpo- 
ration, exclusive  trading  privileges,  and  the  prohibition 
ftgainst  the  pursuit  of  several  trades  by  the  same  person/"*^ 
The  last  mentioned  form  of  restraint  was  not  uncommon  in 
the  K^arly  English  legislation,^-  and  is  found  in  the  colonial 
laws  of  Massaehusetts.^"*  At  the  present  day  restraints  con- 
sii*t  either  in  the  requirement  of  a  license,  sometjmes  coupled 
with  the  exaction  of  a  bond,  or  in  the  requirement  of  proper 
cjualifieation,  generally  tested  by  examination;  in  a  few  case.H 


to  jHH*c>iutf  rhargpahle  is  im*oiisiiitent 
witli  coiiBtitutiontit  rt^ht^^  untt  had 
1)at«n  iibaTi<ione<l  in  En^lanil  and 
most  Arrierri'an  Btates.  Wherfl  it  ia 
utill  retJiine*!,  a-^  io  Pennsylvania*  its 
#^friv:t  hue  liardlr  been  properly  con- 

I  Mdcfrpii  hy  the  cciitrts;  see  §  271,  mt^ 
pta :  it  mttj,  however,  be  applied  to 
immigrunti*;    8<*f    Act    uf    March    3| 
im$y  3^  8tjiL  at'  t^nrEG,  p,  1213. 
ttt  Btate  V.  Hogao,  63  Ohio  Rt.  202, 
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sons living  in  the  cowiitry  not  to  aell 
at  retail  in  the  city. 
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(railroads  and  insurance)  the  conduct  of  a  business  is  by  some 
laws  confined  to  corporations. 

§  493.  Classes  of  business  requiring  license.— An  examina- 
tion of  the  statutes  of  New  York,  Massachusetts  and  Illinois 
shows  that  in  either  one  or  more  of  these  states  the  following 
occupations  are  not  free  in  the  sense  just  indicated:  the 
business  of  architects,  auctioneers,  chiropodists,  dentists, 
druggists,  engineers  of  stationary  engines,  employment  busi- 
ness or  intelligence  offices,  embalmers,  horseshoers,  innkeepers, 
infants'  boarding  houses,  private  insane  asylums,  insurance  and 
insurance  brokerage,  junk  and  second-hand  dealers,  mine  man- 
agers, examiners  and  hoisting  engineers,  masters,  pilots  and 
engineers  of  vessels  operated  by  machinery,  liquor  dealers, 
keepers  of  places  of  amusement,  pawnbrokers,  peddlers, 
plumbers,  lawyers,  physicians,  surgeons  and  veterinary  sur- 
geons, railroads  and  warehouses.  To  this  list  should  be 
added  from  other  states  barbers,  commission  merchants,  and 
opticians.  Legislation  in  all  states  has  been  very  active  in 
recent  years  in  filling  up  the  list,  in  which  no  account  is  taken 
of  trades  creating  nuisances  and  trades  using  highways  in 
a  special  manner  or  asking  special  privileges.^^ 

It  is  instructive  to  compare  this  list  with  the  list  of  trades 
and  vocations  excepted  by  the  German  trade  code  from  the 
principle  of  freedom  of  occupation.  This  includes:  useful 
but  offensive  industries,  managing  steam  boilers,  keeping  of 
private  hospitals  and  asylums,  the  business  of  druggists, 
horseshoers,  pilots  and  naval  engineers,  managers  of  plays, 
PxhH)itiuti8  and  amusements,   iuJikm-iu'nH,   t-ummon   victual l'*rs 
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irlty\  and  it  is  natural  to  ask  whether  it  is  possible  to 

discover  fixed  principles  underlying  the  restrained  trades,  and 

thiiH   cHtitblish    a    definite   scope    of   coiistitntional    liberty   of 

pnrHuit  of  livelihood.     The  restrictions  thus  far  imposed  have 

Kl^en  imiformly  sttBtaincd  by  the  eoorts  except  in  eases  where 

Bberc  was  some  cb^nient  of  nneonstitutinnfllity  not  cinn^  to  the 

B^ot  of  the  matter,  bnt  touching  merely  partiiMilfir  provisions 

i>f  th(*  statutes,^^  and  the  Supreme  Court  of  the  ITnited  States 

lias*  held  that  they  iive  not  contrary  to  the  guaranties  of  the 

Fon  rteen th  A ni  end m  en t.^**'* 

P    S  494.    Legitimate  grounds  of  restraint  and  protectian  from 
competition,  — In  an  earlier  portion  of  this  treatise  the  attempt 

1118  been  made  to  assign  the  various  restrictions  to  the  several 
leads  of  the  police  power,  and  it  hits  been  shown  that  they 
aay  be  rednced  to  the  followinjf  classifieation:  prevention  of 
fcrime  or  of  its  concealment  (pawnbrokers,  junk  dealers),  pro- 
ectidn  of  morals  and  order  (liquor  selling,  {jublie  amnse- 
cieiits),  prevention  of  fraud  (peddlers,  auctioneers,  employ* 
lent  offices,  insurance,  warehousing)^  and  protection  of 
ikealth  and  nafcty  (the  ^Tcat  mass  of  other  restrictions). 

It  may  be  said  that  where  none  of* these  public  interests 

pome  into  play,  there  *m  no  warrant  for  the  exercise  of  the 

[»olicc  power,   but  it  must  be  asked   whether  this  limitation 

ifives  adequate  protection  to  the  principle  of  liberty.     There 

ire  few  trades  that  cannot  be  so  exercised  as  to  endanger  in 

remote  degree  health  and  safety,  or  so  m  to  expose  the 

public  to  fraud.     There  are  very  few  cases  indeed  in  which 

*estrictions  w^ill  be  avowedly  based  upon  the  desirability  of 

pstraining  competition,  and  it  m  generally  conceded  that  the 

ianger  of  competition  on  the  part  of  free  citizens  (the  com- 

setition  of  convicts  an<!  of  foreigtnerR  is  met  by  lc|?islation) 

no  legitimate  gronnd  of  state  interferencct  for  the  greatest 

md    most    successful    exertion    of   industry    and    genius    by 

legitimate  methods  cannot  be  regarded  as  detrimental  to  the 

public   welfare.     Thus  no   attempt   at  U^gislation   against  de- 
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partment  stores  has  been  successful.'^"  To  prevent  an  abuse 
of  the  police  power  for  the  alleged  protection  of  health  or 
safety  or  the  alleged  prevention  of  fraud,  the  courts  must 
be  allowed  to  judge  whether  restrictive  measures  haveT  really 
these  ends  in  view.  A  remote  and  slight  danger  should  not 
be  recognised  as  a  sufficient  ground  of  restriction,  and  the 
provisions  of  the  law  should  be  scrutinised  in  order  to  see 
whether  they  in  reality  tend  to  effectuate  their  object.  To 
illustrate:  a  law  of  Minnesota  requires  three  years'  apprentice- 
ship or  three  years  attendance  at  a  barbers'  school  and  an 
examination  of  every  person  who  wishes  to  pursue  the  avoca- 
tion of  a  barber,  the  person  must  be  free  from  infectious  or 
contagious  disease,  must  have  the  requisite  skill,  and  a 
knowledge  of  the  common  diseases  of  the  face  or  skin.  The 
law  is  sustained  by  the  supreme  court  of  the  state.^  Yet  it  is 
clear  that  the  chief  danger  to  the  barbers'  customers  arises 
from  uncleanliness  in  the  care  of  the  instruments ;  the  law  has 
no  provision  guarding  against  that  danger,  while  its  require- 
ments are  either  needlessly  strict  or  without  guaranties  of 
fulfilment.  Such  a  law  should  not  be  held  to  be  constitu- 
tional. The  mediaeval  requirement  of  apprenticeship  to  all 
ordinary  trades  had  tor  its  avowed  object  the  securing  of 
competent  workmanship,  better  service  to  the  public,  and  *'the 
improvement  of  the  commodity.-'  By  general  consent  the 
police  power  at  present  does  not  interfere  for  these  purposes. 
Even  for  the  prevention  of  fraud  only  those  forms  of  busi- 
ness are  restrained  which  present  exceptional  facilities  for 
itiriii   npoii   thr   puhiif,   or  which   iovitu   the   publiti  vmh^ 
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the  prineiple  of  equality,  but  it  may  be  remarked  at  this 
pomt  that  th^re  has  been  a  noteworthy  tendency  toward  sub- 
litituting  for  administrativf*  dLscrelion  speeifie  grounds  of 
exclusion,  and  guaranties  by  bonds,  etc.,  agamst  the  misuse 
of  the  buj^itiess  for  wrongful  ends.  While  this  tendency  is  not 
imiforni,  and  cannot  be  said  to  have  ripened  into  a  constitu- 
tional  prineiple,  it  represents?  an  advance  towards  a  better 
recognition  of  constitutional  equality  than  the  system  t>f  ad- 
m  in  iiitrat i ve  d  isc ret i  on . 

§  ^6.  Oertiflcation  in  place  of  license.  ^Aa  for  trades  and 
professions  affecting  health  and  safety,  the  prevailing  opinion 
seems  to  be  that  tests  of  qualification  are  wise  and  necessary. 
This  would  be  most  readily  conceded  with  regard  to  the  prac- 
tice of  medicine.  The  German  law  substitutes  the  principle 
ill  at  only  the  designation  as  physician  or  doctor  is  reserved 
to  those  who  Jiave  complied  with  the  proper  tests  of  qualifica- 
tion ;  without  the  use  of  a  title  indickting  professional  stand- 
ing, any  one  may  practice  medicine.  In  recent  years  a  similar 
policy  has  been  adopted  in  several  American  states  with 
regard  to  the  business  of  accountants.  Those  passing  the 
prescribed  te^^ts  may  call  themselves  certified  public  aceotmt 
ants,  but  the  business  of  accountant  remains  free  as  hereto- 
fore.^^  So  the  restrictions  upon  the  business  of  banking' 
apply  as  a  rule  only  to  those  who  wish  to  do  business  under 
the  designation  of  bank,  indicating  an  institution  rather  than 
II  mfTe  private  business.  It  is  difficult  to  see  why  this  policy 
does  not  afford  all  the  guaranties  to  which  the  public  is 
entitled  or  which  it  needs.  It  has  the  advantage  that  it  eah- 
not  be  used  for  the  restriction  of  competition.  It  would  cer- 
tainly strengthen  the  principle  of  constitutional  liberty,  if  in 
^11  cast*s  where  a  business  is  liable  to  abtise,  the  license  based 
on  adnxinistrative  discretion  were  superseded  by  a  license  issu 
nblc  as  a  nuitter  of  right  up^n  compliance  with  tlefinite  Icgiil 
rt*<|uiren!ent8,  and  if  at  least  in  all  cases  in  which  the  publi€ 
at  large  is  nut  exposed  to  the  consequences  of  incompetency, 
n  right  to  public  certification  were  substituted  for  the  require- 
ment  of  a  licensi*. 

S  496.    Delegation  of  legislative  power*— Onr  courts  beinir 

(*onimitted    tn    n    leas    liberal    tli<*ory    regard  in  g    the    freedom 
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of  pursuit  of  livelihood  than  the  one  here  advocated,  it 
remains  to  inquire  whether  the  legislature  is  subject  to  any 
constitutional  limitations  in  requiring  licenses.  These  limita- 
tions would  have  to  be  found  either  in  the  principle  that 
legislative  powers  must  not  be  delegated,  or  in  the  principle 
of  equality.  It  has  been  held  in  Ohio  that  a  law  which  pro- 
vides for  a  license  if  the  examining  oflBcer  finds  the  applicant 
trustworthy  and  competent,  without  further  specification,  is 
invalid  because  it  delegates  to  an  administrative  ofScer  a 
legislative  power.**^  A  great  many  of  the  licensing  laws  on 
the  statute  books  would  probably  not  be  able  to  stand  such 
a  rigid  test;  at  the  same  time  it  is  easily  satisfied  by  the 
specification  of  some  requirements  of  training  or  knowledge. 
§  497.  Principle  of  equality.— The  principle  of  equality  may 
be  involved  in  licensing  laws  in  various  ways.  The  require- 
ment of  professional  qualification  may  shut  out  corporations, 
a  point  which  has  been  noticed  in  Germany,  but  not,  it  appears, 
in  this  country.  To  a  great  extent  corporations  may  overcome 
this  disability  by  employing  officers  or  agents  duly  qualified; 
even  where  this  is  not  possible,  corporations  cannot  in  this 
respect  claim  equality  with  individuals.  Some  of  the  laws 
requiring  tests  of  qualification  apply  only  to  cities.  While 
this  would  not  violate  the  Fourteenth  Amendment***  it  may 
constitute  unconstitutional  special  or  local  legislation  under 
provisions  of  state  constitutions;  on  this  ground  the  horse- 
shoers'  act  of  Illinois  was  condemned.'*^  Discriminations 
may  occur  against  or  in  favor  of  non-residents,  those  already 
engaged  in  the  business,  or  those  carrying  on  the  business 
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§  4SI6*  Contract  essential  to  property.— The  right  to  make 
(•ontraet^  is  in  some  respects  essteutial  to  tht'  eidoymeiit  of 
property.  The  eonstitutional  Mruaranty  of  propai-ty  rights 
would  bif  deprived  of  iiiueh  of  its  value  if  the  legislature  had 
absolute  power  to  inhibit  aets  of  disposition  or  alienation 
(which  are  generally  contractiial  aets),  or  to  annex  to  them 
arbitrary  or  unreaisonable  eonditions  of  eouseqneuces.  The 
right  to  contract  is  therefore  not  siibjeet  to  legislative  power 
to  the  same  extent  or  in  the  same  senBe,  as  the  right  to  transmit 
property  by  last  wilL 

§409.  Contract  part  of  civil  liberty.— But  the  liberty  of 
eontraet,  like  ail  other  civil  liberty,  is  siihject  to  reutraiiit 
and  regalation  on  behalf  of  the  public  welfare,  and  to  speak 
of  a  constitutional  liberty  of  contpaet  without  careful  qualifiea- 
tion  is  a  vague  and  meaningless  phrase  The  liberty  of 
contract  yields  readily  to  any  of  the  acknowledged  purposes 
of  the  police  power,  and  it  differs  from  fundamental  con- 
stitutional rights,  from  the  liberty  of  the  body  or  person, 
from  the  right  of  property  (including  the  obligation  of  exist- 
ing contracts),  from  the  right  of  equality,  and  from  political 
liberty »  in  that  it  is  neither  a  vested  right,  nor  a  right  of 
definite  content,  nor  a  right  protected  by  speeitic  constitu- 
tional guaranties, 

g  500*    Freedom  of  contract  and  oppression.— A   constitu- 
tional right  of  freedom  of  eontraet  has  been  most  strongly  as- 
serted, and  has  received  some  recognition  on  the  part  of  the 
courts,  In  connection  with  protective  labor  legislation.  While  it 
ts  conceded  that  contracts  may  be  forbidden  which  in  their 
effects  tend  to  injure  or  to  demoralise  the  public  at  large  (gam- 
bling contracts,  the  safe  of  liquor,  etc),  it  is  insisted  that  where 
the  restraint  is  for  the  benefit  of  one  party  of  the  contract, 
^  it  is  illegitimate,  since  the  fact  of  agreement  shows  that  the 
Kparty  t*j  he  protected  freely  consents  to  the  supposed  injury, 
Bb|d  that  the  state  has  no  business  to  force  a  benefit  upon  bini 
^^Sainst  his  will     It  has  been  pointed  out  before^'*  that  this 
artoTutnerit  is  fallacious  in  the  case  of  wage  contracts  where 
the  voluntary  assumption  of  a  burden  by  one  may»  through 
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the  stress  of  competition^  force  others  to  assume  the  same 
burden  against  their  will. 

However,  even  if  the  Restraint  is  looked  upon  as  protecting 
the  party  to  the  contract  from  his  own  acts,  and  not  from  the 
act  of  others,  it  is  maintainable,  as  long  as  prevention  of 
oppression  is  recognised  as  one  of  the  legitimate  grounds  ior 
the  exercise  of  the  police  power.  Economic  oppression  regu- 
larly proceeds  with  the  apparent  consent  of  the  oppressed 
whose  weakness  compels  him  to  accede  to  onerous  terms,  and 
such  oppression  cannot  be  dealt  with  otherwise  than  by 
restraining  the  freedom  of  contract.  To  emphasise  this  free- 
dom in  the  face  of  oppression,  is  to  deny  the  legitimacy  of 
the  police  power  for  the  protection  of  economic  liberty ;  what- 
ever may  be  the  theoretical  strength  of  this  position,  it  does 
not  constitute  a  principle  of  constitutional  law. 

§  501.  Legislation  and  United  States  Supreme  Court- 
Legislation  Has  interfered  with  the  freedom  of  contract  for 
the  protection  of  one  of  the  parties  thereto,  chiefly  in  the 
following  matters:  rate  of  interest  on  money  loans,  limita- 
tion of  liability  for  negligence,  insurance,  and  payment  of 
wages  and  hours  of  labor.  Usury  laws  have  never  been  ques- 
tioned. The  Supreme  Court  of  the  United  States  has  recog- 
nised that  the  law  may  forbid  and  declare  invalid  any  stipuJa- 
tion  whereby  a  liability  imposed  on  grounds  of  public  policy 
is  sought  to  be  evaded  ;^*'^  it  has  also  maintained  a  statute 
requiring  insurance  companies,  in  case  of  total  loss  by  fire, 
to  pay  the  full  amount  of  the  policy,  less  depreciation,  not- 
withstanding a  provision  in  a  policy  that  only  the  cash  value 
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f'Htes  have  generally  contained  elements  of  discrimitiation 
wtiicb  the  cotirta  took  into  consideration  in  arriving  at  tlieir 
decision,  but  tbe  Supreme  Court  of  Illinois  has  also  said  that 
chief  stress  should  br  laid  upon  the  violation  of  the  couatitu- 
tional  liberty  of  eontraet,^'^     The  same  court  has  however, 

^ttsed  other  arj^uments  in  denial  of  the  legislative  power.  Thus 
in  declaring  a  weekly  p^iymeut  law  unconstitutiona)  it 
points  out  that  the  waiver  of  weekly  payment*  may  under 
rirriuustaDees  be  beuofieial  to  the  employees;*'*  again,  in  annul- 
ling the  coal  weighing:  act  of  1887  it  liwella  upon  the  faet  that 
the  non-compliance  with  the  statute  was  perfectly  satisfac- 
tory to  the  employees,  who  would  liave  been  prejuiliced  by 
its  enforcement.^^     Such  considerations  cannot  be  conclusive 

I  a  gainst  the  validity  of  police  regulations,  w^hieh  can  rarely  be 

•framed  in  sneh  a  manner  as  to  work  behefieially  in  all  eases; 
the  same  arguments  might  be  used  against  the  usury  laws  with 

I  l^reater  farce,  and  a  similar  plea  was  held  untenable  by  the 
Hnpreme  Court  of  the  I'nited  States  in  the  case  of  the  Joint 
Traffic  Assoi'iation/^^  The  powi*r  of  regulation  in  such  cases 
inclndea  a  power  of  unwise  regulation;  the  state  does  not  act 
iip«in  the  assu  trip!  ion  r>f  superit>r  wisdom,  but  upon  the  eon  vie- 

»tion  that  the  laborer  is  generally  not  in  a  position  to  exercise 
free  judgment,  and  that  ** where  the  number  of  employees  is 
Biieh  that  specific  contracts  wnth  each  laborer  would  be  im- 
|iridiable,  if  not  impossible,  in  general  contracts  justice  shall 
Drevail/'®- 

k§  503.  Formulation  of  principle.— The  general  principle  of 
»olicp  regulation  of  the  liberty  of  contract  may,  perhaps,  be 
ormulated  as  follows:  Where  a  contractual  relation  is 
voluntarily  entered  into,  rights  and  obligations,  which  are  con- 
forrnablc  to  the  nalure  of  the  relation,  may  be  defined  by  the 
law  and  m^,W  conclusive  upon  the  parties  irrespective  of 
Htipulations  attempting  to  set  them  aside,  especially  where 
inch  Htijoilations  involve  the  waiver  of  valuable  personal 
^ight^,  or  where  they  are  virtually  imposed  by  one  party 
rithout  power  *)f  choice  o!i  the  part  of  the  other. 
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FUNDAMENTAL  RIGHTS. 

SECOND:    PROPERTY. 

VESTED  RIGHTS  UNDER  THE  POLICE  POWER. 

CHAPTER  XXIV. 

APPROPRIATION,   INJURY,  AND  DESTRUOTION. 

A.     TAKING  FOB  PUBLIC  USE.     APPBOPBIATION.     SS  5O4-506. 

§  504.  Principle  of  law  of  nature.— It  is  a  settled  principle 
of  public  law  that  private  property  may  be  taken  when  the 
public  welfare  requires  it.  The  mediaeval  jurists  who  were 
far  from  admitting  that  the  power  of  the  state  over  private 
property  was  absolute,  yet  recognised  that  it  might  be  taken 
for  just  cause,  and  public  necessity  constituted  a  sufficient 
cause.  Where,  however,  the  private  was  thus  made  to  yield 
to  the  public  interest,  a  duty  of  compensation  was  urged  on 
principles  of  natural  equity.^  The  principle  received  its  defin- 
ite formulation  under  the  doctrines  of  the  law  of  natnre. 
Grotius  expresses  it  as  follows  r^  **This  also  is  to  be  noteil 
that  a  right,  even  when  it  has  been  acquired  by  subjects,  may 
be  taken  away  by  the  King  in  two  modes ;  either  as  a  penalty, 
or  by  force  of  eminent  domain.  But  to  do  this  by  the  force  of 
eminent  domain,  there  is  required  in  the  first  place,  public 
utility ;  and  next,  that  if  possible,  compensation  be  made  to 
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tovided  for  compeiigatiau*     Blackstooe  speaks  of  the  right 
eminent  domam  as  follows  :^     **So  great  moreover  h  the 
bgard  of  the  law  for  private  property  thut  it  will  not  author- 
ise* the  least  violation  of  it;  no,  not  even  for  the  general  good 
Hf  the  whole  comnmnity.    If  a  new  road  for  instance  were  to 
B&  made  through  the  grounds  of  a  i:jrivate  p<*rson,  it  might 
perhaps  be  extensively  beneficial  to  the  publie;  but  tlie  law 
■ennit^s  no  man,  or  set  of  men,  to  dtt  this  without  consent  of 
^B(^  owner  of  the  land*    In  vain  may  it  be  urged,  that  the  good 
^K  the  individual  ought  to  yield  to  that  of  the  eommiinity; 
^ftr  it  wouhl  be  dangerous  to  allow  any  private  man,  or  even 
^my  publie  tribunal,  to  be  the  judge  of  this  common  good,  and 
to  decide  whether  it  be  expedient  or  not.    Besides  the  public 
jod  is  in  nothing  more  essentially  interested,  than  in  the  pro- 
stion  of  every  individuars  private  rights,  as  modeled  by  the 
mimicipal  law.    In  this  and  similar  eases  the  legislature  alone 
can,   and   indeed  fri*quently  does,   interpose,  and  compel  the 

<dividnal  to  aequiesee.  But  ht*w  dot's  it  interpose  and  eom- 
rff  Not  by  absohiteiy  stripping  the  stibjeet  of  his  property 
an  arbitrary  manner;  but  by  giving  him  a  full  indemnifica- 
tion and  equivalent  for  the  injury  thereby  sustained.  The 
public  is  now  considered  an  an  imlividual,  treating  with  an 

k dividual  for  an  exchange*    All  that  the  legislature  does  is  to 
ilige  the  owner  to  alienate  his  possessions  for  a  reasonable 
price;  and  even  thifi  is  an  exertion  of  power  which  the  legis- 
lature indulgeN  with  caution,  and  which  nothing  but  the  legis- 
Jfttnre  can  perform/' 

H  §  506,    American  constitutions  and  Fourteenth  Amendment, 
—  in   America   the   right  to  compensation   is  secured    l*y   the 
ileral  and  most  state  constitutions.    It  has  been  said  that  the 
eht  to  take  for  public  use  ia  inherent  in  sovereignty,  and  the 
^nittitntional   provision   for  compensation   merely   a    positive 
Eiiitation  upon  the  right  ;^  but  as  a  matter  of  fact  the  taking 
ir  public  use  without  eonipenftation  has  never  in  any  civilised 
j^nntry  been  regartled  as  a  legitimate  exercise  of  state  power, 
ad  the  payment  of  compensation  is  therefore  correctly  lield 
be  a   requirement  of  flue  process    imder    the    Fourteenth 
Amendment.    '*Due  process  of  law  as  applied  to  judicial  pro- 
Mlings  instituted  for  thi*  taking  of  private  property  for  pulv 
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lie  use  means  such  process  as  recognises  the  right  of  the  owner 
to  be  compensated  if  his  property  be  wrested  from  him  and 
transferred  to  the  public.  The  mere  form  of  the  proceeding 
instituted  against  the  owner,  even  if  he  be  admitted  to  defend, 
cannot  convert  the  process  used  into  due  process  of  law,  if  the 
necessary  result  be  to  deprive  him  of  his  property  without 
compensation.*'^  Compensation  is  indeed  a  logical  outgrowth 
of  the  principle  of  equality  which  demands  that  no  burden  be 
imposed  upon  a  person  from  which  others  are  free  unless  then* 
is  some  causal  connection  between  him  or  his  property  and  the 
condition  which  the  burden  imposed  upon  him  is  intended  to 
relieve ;  *  *  it  prevents  the  public  from  loading  upon  one  individ- 
ual more  than  his  just  share  of  the  burdens  of  government,  and 
says  that,  when  he  surrenders  to  the  public  something  more 
and  different  from  that  which  is  exacted  from  other  members 
of  the  public,  a  just  and  full  equivalent  shall  be  returned  to 
him.''-^ 

INJURY.     §§  507-510. 

§  507.  Property  injuriously  affected  under  acts  of  Parlia- 
ment.—On  principle  there  can  be  no  difference  between  appn>- 
priation  for  public  use  and  injury  done  to  private  property  iii 
the  course  of  a  public  undertaking.  An  injury  to  property  is 
practically  a  partial  taking  of  it.  In  England  where  the  right 
to  compensation  always  rests  upon  the  act  of  Parliament  which 
authorises  the  taking,  the  failure  of  the  act  to  make  provision 
for  injury  done,  nuist  defeat  the  right.  The  generally  accepte<i 
doctrine  is  that  injury  to  private  property  occasioned  by  the 
careful  prosecution  of  some  enteri)rise  authorised  by  act  of 
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§  508.  Phjrsical  invasion.— lu  America  the  English  rule  has 
sometimes  been  stated  to  be  a  rule  of  the  common  law  applica- 
ble in  this  country;'*^  but  the  constitutional  principle  which 
forbids  taking  must  also  forbid  injury  without  compensation.^* 
The  principle  has  been  enforced  with  regard  to  direct  en- 
croachments upon  and  physical  invasions  of  property. 

**It  would  be  a  very  curious  and  unsatisfactory  result,  if  in 
construing  a  provision  of  constitutional  law,  always  under- 
stood to  have  been  adopted  for  protection  and  security  to  the 
rights  of  the  individual  as  against  the  government,  and  which 
has  received  the  commendation  of  jurists,  statesmen  and  com- 
mentators as  placing  the  just  principles  of  the  common  law  on 
that  subject  beyond  the  power  of  ordinary  legislation  to  change 
or  control  them,  it  shall  be  held  that  if  the  government  refrains 
from  the  absolute  conversion  of  real  property  to  the  uses  of 
the  public,  it  can  destroy  its  value  entirely,  can  inflict  irrep- 
arable and  permanent  injury  to  any  extent,  can  in  effect 
subject  it  to  total  destruction  without  making  any  compensa- 
tion, because,  in  the  narrowest  sense  of  that  word,  it  is  not 
taken  for  the  public  use.  Such  a  construction  would  pervert 
the  constitutional  provision  into  a  restriction  upon  the  rights  of 
the  citizen,  as  those  rights  stood  at  the  common  law,  instead 
of  the  government,  and  make  it  an  authority  for  invasions 
of  private  right  under  the  pretext  of  the  public  good,  which 
had  no  warrant  in  the  laws  or  practices  of  our  ancestors. ''^^ 

The  rule  has  been  applied  to  the  overflowing  of  land  by  the 
erection  of  dams,  or  booms,' '^  to  the  dredging  of  flats,**  and  to 
the  temporary  occupation  of  land  for  a  militia  encampment,*^* 
or  for  a  hospital.**^ 

§  509.  Doctrine  of  consequential  damages.— Cases  in  which 
compensation  has  been  denied  will  be  found  to  go  on  the 
theory  that  there  has  been  no  invasion  of  any  right,  and  hence 

lORigney  v.  Chicago,   102  Til.  64,  Murdock   v.   Stickney,   8   Cush.    113, 

71 ;  Transportation  Company  v.  Chi-  doubting  whether  it  should  be  called 

cage,  99  U.  S.  635,  641.  taking  or  not. 

11  Eaton  V.  Boston,  Concord,  etc.,  i*  Bent  v.  Emery,   173  Mass.  495, 

K.  R.  Co.,  51  N.  H.  504.  53  N.  E.  910. 

J2Pumpelly  v.  Green  Bay  &c.  Co.,  i^Brigham   v.    Edmands,    7   Gray. 

13  Wall.  166;  Eaton  v.  Boston,  Con-  350. 
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no  legal  injury.  Thus  where  property  is  subject  to  an  esx/t- 
ment  or  servitude  in  favor  of  the  public,  what  would  other- 
wise be  an  invasion  or  a  taking,  has  been  held  to  be  the  exer- 
cise of  a  public  right,  so  that  no  compensation  is  due ;  so  in  the 
case  of  improvements  made  on  navigable  waters  in  the  interest 
of  navigation,^^  or  under  laws  recognising  a  public  servitude 
over  riparian  lands  for  the  construction  of  public  works.** 

The  denial  of  any  liability  to  compensation  in  the  case  of 
what  are  called  consequential  damages,  likewise  rests  on  the 
theory  that  there  is  no  legal  right  taken  or  injured  in  the 
prosecution  of  the  public  work  or  enterprise.  It  was  held  at  a 
comparatively  early  date  that  there  is  no  cause  of  action  for 
digging  down  the  street  by  the  plaintiff's  dwelling  house  and 
taking  away  the  earth  so  as  to  lay  bare  the  foundation  walls 
of  the  house,  causing  a  danger  of  its  falling,  this  damage  being 
regarded  as  consequential;^^  and  this  doctrine  has  been  ac- 
cepted in  all  the  states  except  in  Ohio.^o  fhe  prevailing  doc- 
trine denies  to  the  owner  of  property  abutting  on  a  street  a 
right  or  easement  to  have  that  street  continued  in  a  condition 
as  favorable  to  him  as  it  happens  to  be  or  to  have  been  when  he 
made  his  improvements;  whatever  rights  he  may  have  are 
subject  to  the  superior  right  of  the  public  to  make  further 
improvements  for  street  purposes.^! 

§  510.  Modifications  of  doctrine.— This  doctrine  was  modi- 
fied or  further  defined  by  the  New  York  elevated  railroad 
cases  to  the  effect  that  the  adjoining  owner  has  a  right,  which 
is  a  property  riprht,  to  have  the  street  kept  unimpaired  as  a 

public  Ktrf'*^t  with  the  incidental  benefits  of  light,  ;.ir  ..'nl  H'-- 
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a  change  of  street  grade  cannot  be  made  for  railroad  purposes 
so  as  practically  to  exclude  the  abutting  owner  from  tin*  part 
of  the  street  occupied  by  the  railroad »  without  compensating 
him  for  the  injury  suffered.^* 

Id  Massachusetts  a  statutory  right  to  flamages  for  injury 
done  by  change  of  grade  was  created  in  pursuance  of  a  sug- 
gestion made  by  the  court  in  Callender  v.  Marsh^^*  and  s^imiJar 
provision  is  made  in  other  states,  including  the  state  of  New 
York  under  special  city  charters,^ 

In  Illinois  and  a  number  of  other  states  the  Constitution  has 

rm  so  changed  as  to  provide  that  private  property  shall  not 
taken  or  damaged  for  public  use  without  compenHation,  and 
it  has  been  held,  in  view  of  the  reason  for  the  adoption  of  the 

Rneodment,  that  this  change  means  the  creation  of  a  liability 
r  f*oiiiiefiuential  damages,  especially  for  those  resulting  from 
a.  change  of  street  grade, ^'* 

ehe  constitutional  change  like  the  statutory  remedy  mny 
be  regarded  as  carrying  the  doctrine  of  the  elevated  rail- 
road cases  to  the  point  of  recognising  that  an  owner  of  prop- 
erty adjoining  a  public  highway,  who  has  been  practically 
inip'ited  to  adjust  his  improvements  to  that  highway,  has  so 
atrong  an  equity  to  have  the  highway  substantially  preserved 
iti  the  condition  necessary  to  the  continued  enjojTnent  of  thf 
improvements,  that  such  equity  should  be  given  the  effect  of  a 
right  of  property.  It  is  therefore  not  every  inconvenience  or 
deprecmtion  of  value  caused  by  a  public  improvement  for 
which  the  constitutional  or  statutory  provisions  in  question 
give  a  right  to  compensation,^"  but  only  the  impairment  of 
some  benefit  which  is  so  directly  inherent  to  the  property  that 
it  can  be  recognised  as  part  of  the  legal  right  or  as  in  the 
natnrc  of  an  appurtenant  easement,  the  impairment  thus  con- 
stituting a  legal  injury,^*     The  tloetrine  of  non-liability  for 


25  Beinitig  v.  New  York^  L*  E,  & 
R,  Co.,  128  N.  Y.  15T, 
MiuiiftcbtiRetts    B«v.    Lewh^    eb. 
f  U. 

FulleT  V.  Mt  Veraon,  in  N.  Y, 
t,  (W  K.  E,  ^4;  {!oster  f,  Albnuy, 
N,  Y,  3*^9,  417  (fltatutor>*  jirnvi- 
ja   c«>t)eec)uei](.'a  of  de^nRiatj    in 
ing    V.    I?tinitli,    4    Wend.    9). 
©o    Pffnsi^lvanin    fAittsfthittfin,    Art, 
I  S,  in  consequen'^c  at  decision 


in  O'Connor  v.  PitUburgli,  18  Pa* 
187. 

J<^  Chiifugo  V,  Taylor,  125  U.  a 
161;  coniraf  me  Auatm  v,  Augusta 
Terminal  B,  Co.,  108  Ga*  671,  47  L, 
%  A.  755, 

stAldricb  y,  Metropolitmi  W,  fl. 
El  B»  Co,,  195  III  456,  63  N.  E,  155. 
57  U  R.  A.  237;  FmKi?r  v.  Chimgo, 
IM  111  4fta,  57  N,  E.  1055. 

3»The  same  view  b:is  been  takea 
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consequential  damages  remains  therefore,  in  principle,  undis- 
turbed, and  does  not  contravene  the  constitutional  protection 
of  property  rights,  either  under  the  state  constitutions  or 
under  the  Fourteenth  Amendment.^o 

B.     TAKING  TO  WARD  OFF  PUBLIC  INJURY.    SS  511-517. 

§  611.  Difference  between  police  power  and  excinent  domain, 
and  principle  of  compensation.— The  constitutional  prohibition 
against  taking  property  for  public  use  without  compensation, 
applies  to  injury  and  destruction  as  well  as  to  appropriation, 
and  it  applies  no  matter  for  what  purpose  the  property  is 
taken.  If  it  is  recognised  that  a  change  of  grade  entitles  to 
damages,  the  right  cannot  be  denied  on  the  ground  that  the 
change  was  demanded  by  considerations  of  public  safet>'.  The 
rule  **has  never  been  qualified  or  limited  by  the  object  or 
purpose  which  the  municipality  had  in  view  in  ordering  the 
change.''^"  Thus  while  the  effect  of  erecting  a  smallpox  hos- 
pital upon  the  value  of  surrounding  property  is  consequential 
damnum  absque  injuria,^^  private  property  cannot  be  appro- 
priated as  a  hospital  without  compensation. "^^ 

If  we  differentiate  eminent  domain  and  police  power  as  dis- 
tinct powers  of  government,  the  difference  lies  neither  in  the 
form  nor  in  the  purpose  of  taking,  but  in  the  relation  which 
the  property  affected  bears  to  the  danger  or  evil  which  is  to 
be  provided  against. 

Under  the  police  power,  rights  of  property  are  impaired  not 
because  they  become  useful  or  necessary  to  the  public,  or 
because  some  public  advantage  can  be  gained  by  disreganlinp 
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ikI  under  tin*  politn*  pow*.T  l»i*eiiu»e  it  is  luirmful,  or  na  Justiee 
radli'V  put  it,  tjfcauBL'  *Hht*  property  itst^lf  is  lh»*  cause  of 
it^  publu^  cletrim^'nt/'"^'^ 

From  this  resultK  tln^  tliffurenee  litHwecri  the  power  of  emi 
«*irt  th>Tnain  and  tht*  police  power,  that  the  former  reeogiiisea 

right  to  i'ouipensatioM,  whiU*  thf*  Jiittrr  oti  prim*iple  does  not. 

^  612,    Appropriation  generally  outside  of  the  police  power* 
The  exereiHe  of  the  poiier  (jower  can  hardly  remilt  in  appro- 
riation  of  property  by  the  piihiii\  unless  it  he  by  way  of  i*on- 
si'ation  iis  a  pemilty  nr  for  the  purpose  of  destruetioii;  for 
if  the  property  m  dangerous,  it  is  dangerous  in  the  hands  of 
the  public  as  well  as  of  th^  private  tvwnen  and  if  the  danger 
can  be  met  liy  rei^ulalion,  siieh  re^uJation  is  possible  while  the 
roperty  in  left  to  the  owner;  appropriation  cttn  be  necessary 
lily  where  possession  is  of  positive  value  to  the  publie ;  and  if 
,  there  is  really  a  ease  of  eminent  domain.^*    Thus  if  a  person 
eeted  with  a  eorjtagious  disease,  dangerous  to  the  public 
ealth,  is  in  such  a  eondition  that  ho  cannot  be  renioved,  the 
ousM*  in  wbieli  be  is  nuiy  In*  eonsidered  as  m  hospital,  and  per- 
ns residing  there  may  be  subjected  to  regulations  of  the 
loard  of  health;  this  is  merely  regulation;  but  the  bouse  ean- 
ot  be  seised  or  taken  possession  of  by  the  health  authorities 
withtiut  compensation .^" 

§513.     Prejudicial  regulation  without  compensations—The 

ormal  form  of  impairmi^iit  of  pniperty  rights;  luider  the  police 

power  is   restraint  or  regulation   whieh   leaves   the   property 

pbysieally  intact,  and  merely  compels  the  owner  to  esereise 

his  right  over  it  in  a  certain  maiiner.    In  so  far  ns  the  regulated 

exercise  results  in  changes  which  diminish   value  or  profits, 

e  practical  efl'ect,  although  not  the  legal  aspect,  is  that  of 

ijiiry  to  the  J  property.     Where  no  fault  is  "imputable  to  the 

wrier,  a  compensatiou  for  his  loss  may  be  equitable;  so  the 

nglish  f*ublic  Health  Act  of  1875  provides  that  where  any 

crson  sustains  urjy  damage  by  reason  of  the  exercise  of  any 

f  the  powers  of  the  act*  in  n^latioii  to  any  matter  as  to  which 


\ridson  w  New  Orleans,  96  U, 

**  "That  power  f the  police  power] 
Aoem  nrti  (rxt^^oil  90  far  as  to  include 

riglit  !•>  rri]iure  The  triitiiif«r  of 
Bfopprty   to  utjrttii^r  p«ir»oii   iTithout 


fijm]"cusiitiun*  **     ProptietorB  of  Mt^ 
Hope  C&meitfTj  V,  Boflton,  15S  ^Inai* 
509. 
»a  Spring  V.  Hj-dw  Park,  137  Maae. 


548  APPROPRIATION,   INJURY,  AND  DESJBUCTION^     §  514 

he  is  not  himself  in  default,  full  compensation  shall  be  made 
to  such  person  by  the  local  authority  exercising  such  powers;** 
but  in  the  absence  of  such  provision  it  is  sufficient  that  the 
owner  has  the  benefit  of  the  property  or  occupation  which  is 
the  occasion  of  the  danger,  and  that  where  the  prevention  of 
the  danger  requires  a  burden,  the  burden  should  accompany 
the  benefit.  Restrictive  regulation  is  therefore  regularly  im- 
posed without  compensation. 

§  614.  Justification  of  such  regulation.— The  absence  of 
compensation,  however,  makes  the  police  power  much  more 
incisive  in  operation  than  the  power  of  eminent  domain,  and 
hence  subject  to  stricter  limitations.  A  public  object  may 
justify  impairment  of  property  with  compensation,  when  it 
could  not  without  it,  so  the  object  of  public  pleasure  or  recrea- 
tion and  the  embellishment  of  public  grounds.  The  state  may 
require  in  the  interest  of  health  and  safety,  that  a  portion  of  a 
lot  should  not  be  built  upon,  but  not  for  the  purpose  of  widen- 
ing* a  boulevard.37  And  so  as  to  the  limitation  of  the  height 
of  buildings  to  add  to  the  beauty  of  a  public  square.^  In 
Massachusetts  it  was  intimated  that  such  a  limitation  might 
be  sustained  as  an  exercise  of  the-  police  power,  so  that  com- 
pensation would  not  be  claimable  as  a  matter  of  right.'*  But 
when  another  act  creating  a  similar  limitation  provided  for 
payment  of  damages  for  the  deprivation  of  rights  existing: 
under  the  constitution,  and  it  was  contended  on  behalf  of  th»* 
commonwealth  that  as  an  exercise  of  the  police  power  the 
restriction  did  not  impair  constitutional  rights,  the  court  re- 
fused to  accede  to  this  view  and  held  that  without  express 
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e  noriQuI  form  uf  optiratiuii  of  the  palice  power,  and  as  a  rule 
qiiirea  no  eompeiisation,  it  becomes  Importaut  to  dislmgiiish 
ITulation  franj  tin*  taking  of  property.  In  the  strictest  seose 
juay  be  Kaiil  tliat  property  m  not  takeo  if  it  is  left  physically 
tact  in  the  owTier's  possesBion  with  the  right  of  enjoyment 
d  perhaps  eon  sum  pt  ion ;  and  this  view  has  been  taken  of 
rohibitory  liquor  legislation  forbidding  the  sale  of  liquor  on 
iiid  at  the  time  of  the  euat-tmeut  of  the  statute,**^  But  the 
tistitutional  proteetion  of  property  rights  eannot  in  reason 
>  Hatist!ed  by  leavini^  the  bare  possession  stripped  nf  its  eco- 
mic  Talue,  and  a  prohibition  of  profitable  use  is  to  all  intents 
id  purposes  a  taking  of  property.  This  iriew  is  in  aecordance 
ith  the  doetrine  of  the  eonimon  law  that  the  rig-ht  to  alien 
so  essential  to  property  that  a  condition  annexed  to  a  grant 
absolute  property  aj;::Hinst  its  alienation  is  void  as  repng- 
lut  to  tin'  nil  In  re  of  the  right  jL^ranted*'*'*  It  is  also  elear  that 
this  view  w<?re  not  taken,  the  scope  of  vested  rights  woukl 
*  materially  narrowed,  sinee  limitations  which  could  not  bt* 
institutionally  imposed  upon  the  holder  of  property,  might 
I  made  conditions  upon  his  right  to  sell^  so  that  every  pur- 
iaser  would  take  the  property  with  the  new  limitation  at- 
ehed  to  it. 

§  516<  Illustrations  of  regulation  not  amounting  to  taking. 
-Regulation  then  must  mean  that  the  owner  is  required  to 

ercise  hU  rights  in  conformity  with  the  demands  of  public 
tdfare,  while  at  the  same  tiim:  he  is  left  in  the  substantial 
ijoyment  of  his  property  with  its  essential  incidents.  The 
ffercnce  between  regulation  and  taking  must  therefore  in 
any  cases  be  <me  of  liegree.  That  a  Uipior  seller  is  forbidderi 
\  .sell  to  minors  or  drunkards  is  regulation  and  not  taking, 
nee  a  substantial  right  of  alienation  remains.  If  aliens  are 
ade  incapable  of  acquiring  lands,  owners  eannot  give  them 
1  indefeasible  title,  and  may  be  thus  deprived  of  an  oppor- 
inity  of  ^^elling;  yet  this  is  not  n  taking,  Again»  while  an 
ien  nuiy  be  prohibited  from  acquiring  land,  yet  if  the  title  is 
wfully  vested  in  him  under  a  former  law  allowing  purchase, 

ck  or  forward  when   the  front  in  (Del)    612;   State  v.   Paul,   5  B,  L 

ken   down   for  purpose  of  rebiiilcl-  185. 

g,   ece    Eniftlsh    Pub.   lleaUh   AeU  *'^  See  Gray,  Eestmuts  on  AUeoa^ 

1G5    tcotnpeusaticm  granted).  tion,  jHiMmn, 

€iBUii0    V.     Allinnrirl,     2    Haust* 
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he  cannot  subsequently  be  required  to  sell  within  five  or  six 
years,  since  this  would  unduly  limit  his  right  of  alienation,  and 
no  such  requirement  will,  it  is  believed,  be  found  in  any  8U^ 
ute ;  the  Illinois  Act  of  1887  allowed  aliens  holding  at  the  time 
of  its  enactment  to  sell  at  any  time  during  life.'*'*  Where,  how- 
ever, the  law  may  prohibit  or  limit  the  future  acquisition  of 
property,  it  may  allow  it  also  upon  condition  only  that  it  must 
be  sold  or  disposed  of  within  a  short  time.  So  aliens  or  cor- 
porations may  be  required  to  dispose  of  lands  they  may  acquire 
under  foreclosure  of  liens,  &c.,  within  a  stated  number  of 
years.**^  The  possession  of  game  lawfully  killed  may  be  made 
unlawful  after  the  lapse  of  two  months  after  the  same  has  been 
killed,'*®  or  at  any  time  during  the  close  season,  the  conse- 
quence then  being  that  toward  the  end  of  the  open  season 
game  may  be  killed  only  for  immediate  consumption."*^ 

That  the  law  restricts  the  exercise  of  rights  of  property  to 
uses  and  modes  of  disposition  less  profitable  than  those  pre- 
viously allowed,  does  not  amount  to  a  taking  of  property,  if 
other  profitable  methods  of  disposition  remain  lawful.  Thus 
it  is  mere  regulation  to  prohibit  retail  sales  of  liquor  to  be 
drunk  on  the  premises,  or  to  prohibit  the  distillation  of  grain 
into  liquor,  and  such  prohibition  is  therefore  constitutional 
without  compensation  with  regard  to  liquor  or  grain  ownt^l 
at  the  time  of  the  enactment  of  the  statute.^** 

§  617.  Cases  of  destruction  or  abrogation  of  property 
rights.— The  absolute  destruction  or  abrogation  of  property 
rights— including  confiscatory  regulation  leaving  no  reason- 

abli*  profit  to  tho  owner— is  an  extretiu*  exf^fisr  of  th**  piMr*' 
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said  to  be  ono  of  the  conditions  upon  which  all  property  h 

bid  in  the  eominuiiity;  but  totiil  satTiiice  negatives  altogetht*r 
|e  right  of  property.    The  coiKlitions  justifying  the  demaiu! 
sRich  sacrifice  must  therefore  be  carefully  exEDiiued.     Th<j 
lUowing  eiasses  of  cases  will  be  considered : 

se  in  which  the  property  propofied  to  be  taken  is  inaiir- 
It  in  valui*  (§§  518-519)  ; 
[those  in  which  the  property  is  imminently  dangerous,  as 
st  thoRe  in  which  it  is  unlnwfully  usf<i  (§S  520-528); 
Be  in  wbieh  property  is  t»ilen8ive  and  at  the  same  time 
^fiil  (§8  529-533); 
[those  in  which  property  is  sacrificed  to  avoid  a  great  ealam- 

(S§  534-5371; 
f  those  in  which  property  is  made  unlawtui  by  a  change  of 

islative  policy:  these  will  include: 

» confiscatory  regidation  and  the  impairment  of  the  obUgatiou 

eontraeta  (§g  538-560 );  the  taking  of  rights  sanctioned  by 

rrmative  act  of  the  state   {§§  561-582);  the  abrogation  of 

^rtain    forms  of    property    which    are  contrary    to    modern 

jnomic  or  social  ideas  (§§  583-603). 

INSUBSTANTIAL    INVASION  OR  DESTRUCTION.     SS  51S-519. 

§518.    Traaaaitory  disturbance  of  poflseBsion.— There  is  au- 

jlority  for  holding  that  a  very  slight  interference  with  prop* 
ty  rights  may  be  permitted  by  law  without  compensation, 
istiee  Holmes  speaks  of  the  power  to  exact  relatively  small 
^crifices  from  the  individual  for  the  public  ofoodJ  An  or- 
Inanee  of  Massachusetts  of  1641,  in  granting  the  right  to 
in  ponds,  gave  the  right  to  pass  and  repass  on  foot  through 
ly  maa'H  property  for  that  end,  so  they  trespass  not  on  any 
in*a  corn  or  meadow.  In  Maine  this  ordinance  is  still  recog- 
Bcd  as  law/^  while  in  Vermont  a  similar  enactment  of  recent 
Ite  has  been  declared  to  be  beyond  the  power  of  the  legisla- 


i  Bmtl  V,  Emery,  ITS  Mais.  495^ 

N,  E,  010;     For  ft  niunber  of  U* 

Hlmtifins^  not  an  of  wblc?h  porhapa 

slfuirl  the  teat  of  rigul  fu^nitiny^ 

Hctitpublica  V,  Sparlwwk,  1   DtilL 

Am  to  rigbt  i>f  ilevmtloti  from 

iiblie    bighwaj,    see   Tiffany,    R<!al 

oj*erty,  I  36S, 


2  Barrows  v,  McDermott,  73  Mi* 
441.  See  also  Maiue  Stalutea,  eb^ 
42 J  §  Sj  right  of  owner  of  timber 
vhich  has  been  lodged  by  fresbeta 
4>ti  thf^  lutid  of  niiother  person  to 
eiitctr  upon  aueh  hind  for  purpose  of 
removal^  tendering  damages. 
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ture.®  But  in  Vermont,  the  constitution  itself  gives  the  inhabi- 
tants the  liberty  in  seasonable  times  to  hunt  and  fowl  on  the 
lands  they  hold,  and  on  other  lands  not  inclosed.'*  Provisions 
of  this  character  may,  it  seems,  be  justified  by  the  considera- 
tion that  an  owner  who  does  nothing  to  improve  or  protect  his 
lands  cannot  insist  upon  the  fullest  legal  protection  of  his  right 
of  property,  but  must  at  least  tolerate  customary  trespasses. 

Property  may,  also,  be  entered  for  the  performance  of  a 
public  duty.  It  has  been  held  in  Massachusetts  that  for  the 
purpose  of  locating  boundary  lines  entry  upon  private  lands 
may  be  justified,^  and  the  court  refers  to  the  familiar  instance 
of  selectmen  perambulating  the  lines  of  towns,  legislative  com- 
mittees exploring  the  routes  of  proposed  railroads  or  canak 
or  county  commissioners  securing  the  location  of  a  proposed 
highway.®  It  seems  only  reasonable  that  in  such  cases  an 
action  of  trespass  should  not  be  entertained,  and  it  may  per- 
haps be  said  that  every  owner  must  suffer  a  brief  and  momen- 
tary occupation  not  amounting  to  dispossession,  when  required 
for  public  purposes,  as  one  of  the' conditions  upon  which  all 
property  in  the  community  is  held.  Even  temporary  disposses- 
sion may  be  legitimate  when  necessarily  incidental  to  a  police 
regulation,  so  for  the  purpose  of  disinfecting  property  or  exter- 
minating vermin  or  weeds  or  making  sanitary  improvements.' 

§  519.  Property  taken  of  slight  value.— 1.  Taking  samples 
for  inspection.— The  dairy  or  pure  food  laws  of  a  number  of 
states  require  that  the  seller  allow  the  inspecting  authorities 
to  take  samples  without  making  provision  for  compensation. 
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lew  may  be  technical^  it  is  to  be  noted  that  in  a  larger  number 
"of  states^  the*  value  of  the  sample  must  be  tendered  when  taken, 
jr  corapeii^sation  made  if  the  article  is  found  unadulterated, 
this  practice  involves  no  serious  ineonvenienee  and  respects 
ie  principle  of  the  constitution,  it  is  to  be  preferred. 

2.  Placing  nigus  and  monuments.  — There  are  perhapii  other 
«es  in  whicli  n  slight  though  permanent  occupation  of  private 
>perty  for  public  purposes  is  tolerated,  m  where  si^s  with 
^trt*et  names  are  affixed  to  private  houses;  but  even  this  inva- 
sion need  not,  it  seems,  be  tolerated  by  the  owner  without 
tmpensation.  Boundary  monuments  may,  it  seems,  be  placed 
land^  not  only  without  tnjnipensation,  Init  at  the  expense  of 
the  owners,'''  upon  the  principle  that  compulsory  powers  may 
be  exercised  over  neighboring  land  owners  for  their  joint 
^nefit.ii 

"  3,  Right  to  dig  for  saltpetre.— In  England  the  former  royal 
prerogative  to  dig  for  saltpetre  was  attempted  to  be  reconciled 
with  th<*  inviolability  of  private  property  by  asserting  that  it 
did  not  take  the  subject's  inheritance,  since  the  officers  were 
re^iuired  to  dig  with  the  least  inconvenience  to  the  owner, 

fcre  not  allowed  to  undermine  walls  or  dig  the  floors  of  any 
eliing  house,  and  had  to  repair  the  place  in  as  good  a  plight 
iLg  it  was  before.    The  idea  was  evidently  that  if  the  preroga- 
Hnre  ws»  exercised  with  sufficient  care  and  consideration,  the 
Tlolatinn  of  property  rights  was  insubstantial.    Upon  the  same 
ground  of  no  value  a  proclamation  appears  to  have  proceeded 
ftliich  required  the  prpsi^rvation  of  human  and  animal  urine 
Tfffer  notice  from  the  King's  patentees,  for  the  making  of  salt- 
petre.*-    The  act  of  Porlfament  of   1640  which   threw  open 
■he  right  to  import  and  make  saltpetre  and  gunpowder,  seems 
TO  have  disposed  of  this  whtde  branch  of  the  prerogative.     In 
France   the    law   allows,    to    the    present   day,   the  taking  of 
Itoaterial  suitable  for  saltpiHre,  on  condition  of  replacement  by 
n  equal  quantity  of  other  material*"' 

I- 

Taw 


I  •  Michigaii,      K«iuurky.      Kan&'is, 
Tawtt,     New     Jersey  I     Pennsylvaniii, 

l»  Diivis  V,  St.  IjoqiH  Co,  Ciirtinira*i 

fMian.  aif>,  33  I-.  R*  A.  432,  wlif^rt^ 

act    wa»    lieM    uiK^onstHutioind, 


bui.  Qoiy  been  use  it  did  not  pri>vide 
for  notice  tmd  bearing. 

11  Bi*^  Illinois  Be^eion  Lairs,  1901, 
p.  307. 

i^^Ltiw    Miirrh    1ft,    1819,    Diicrwq 
Droit  AdmiDistratif,  §  1282, 
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NUISANCES.     §§  520-528. 

§  520.  Property  imminently  dangerous.— Where  the  condi- 
tion of  a  thing  is  such  that  is  is  imminently  dangerous  to  th»* 
safety,  or  offensive  to  the  morals,  of  the  community,  and  Is 
incapable  of  being  put  to  any  lawful  use  by  the  owner,  it  may 
be  treated  as  a  nuisance  per  se.  Actual  physical  destruction 
is  in  such  cases  not  only  legitimate,  but  sometimes  the  only 
legitimate  course  to  be  pursued.  Rotten  or  decayed  food  or 
meat,  infected  bedding  or  clothing,  mad  dogs,  animals  affected 
with  contagious  diseases,  obscene  publications,  counterfeit 
coin,  and  imminently  dangerous  structures,  are  the  most  con- 
spicuous instances  of  nuisances  per  se.  The  power  is  chietly 
exercised  where  the  preservation  of  the  public  health  or  se- 
curity of  life  or  limb  demands  it;  the  extreme  limit  to  which  it 
may  go  jn  that  direction  was  illustrated  where  a  tenement 
house  in  a  filthy  and  unsanitary  condition  was  pulled  down  dur- 
ing the  prevalence  of  an  epidemic  disease.*^  But  it  may  also  be 
resorted  to  for  the  protection  of  property,  and  is  applied  to 
trees  or  animals  where  destructive  vermin  or  contagious  dis- 
eases threaten  the  ruin  to  other  property  of  the  like  char- 
acter.^^ 

§  521.  Summary  abatement. — Since  a  nuisance  per  $(  is  a 
source  of  present  and  continuing  danger,  its  destruction  does 
not  require  previous  notice  to  the  owner. 

The  rightfulness  of  tin*  d(*struction  presupposes  however 
that  the  condition  of  the  property  is  as  a  matter  of  fact  harm- 
ful or  object louable,  uud  the  ci  imrie  fiuditig  of  the  authoriti*"* 
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their  act.^®  If  the  property  proves  to  have  been  sound  and 
harmless,  the  owner  is  entitled  to  compensation.^"^  Since  oflBcers 
thus  must  act  at  their  peril,  they  are  not  apt  to  exercise  their 
power  of  abatement,  and  this  has  been  urged  as  a  reason  why 
their  determination  should  be  held  to  be  conclusive;  but  the 
Supreme  Court  of  Massachusetts,  in  sustaining  their  liability, 
practically  held  that  a  destruction  of  sound  property  without 
compensation  would  be  unconstitutional.^® 

The  court  referred  to  the  decision  in  Train  v.  Boston  Disin- 
fecting Company,^  ^  in  which  it  had  been  held  that  all  imported 
rags  might  be  required  to  be  subjected  to  a  disinfecting  process 
at  the  expense  of  the  owner,  whether  in  reality  infected  or 
not.  It  was  pointed  out  that  there  the  statute  expressly 
applied  to  all  imported  rags,  while  in  the  case  before  the  court 
the  authority  to  kill  was  confined  to  infected  horses,  and  some 
stress  was  laid  upon  the  trifling  values  involved  in  tjie  former 
case.  A  more  satisfactory  distinction  between  the  two  cases 
might  be  found  in  the  difference  between  regulation  and  taking 
of  property.  In  enacting  regulative  measures  the  law  need  not 
restrict  itself  to  conditions  actually  harmful,  but  may  require 
precautions  within  the  whole  range  of  possible  danger;  while 
the  taking  or  destruction  of  property,  being  an  extreme  meas- 
ure, is  justified  only  within  the  narrowest  limits  of  actual 
necessity, — unless  indeed  the  state  chooses  to  pay  compen- 
sation.2o 

!•»  Savannah    v.   Mulligan.   0.")  Oa.  plaintiff  was  not  allowed   to  prove 

323,  20  L.  K.  A.  303;  People  ox  rcl.  that   the   property  had  not  in  fact 

(*opcutt   V.    Yoiikers,    140    X.    V.    1,  V:«'on    a    nuisance,    the   board's    ad- 

23  L.  R.  A.  481 ;  Newark  &c.  K.  Co.  judication    being    held    conclusive. 

V.  Hunt,  50  N.  J.  L.  308.  l-nt    the    plaintiff    had    previously 

17  Miller  v.  Horton,  U2  Mass.  n|  peared  before  the  board  with 
.^40;  Pearson  v.  Zehr,  138  111.  48.  u^ference    to    the    condition   of    his 

.otr-ii  TT    X  ^  property,    and    it    was    considered 

18  Miller  V.  Horton,  supra,  ,,/,,, 

that  he  had  had  substantial  notice, 
10  144  Mass.  523.  j^^^  ^y^^^  ,^p  ^,0^1,1  ^^^  ^^^  ^p  ^g^jj. 

-0  In  Van  Wornier  v.  Mayor  &c.  nical  irregularities  except  on  cer- 
of  Albany,  15  Wend.  262  (1836),  tiorari.  As  to  non-conchisiveness 
the  board  of  health,  in  time  of  a  of  ex  parte  comlemnations  of  prop- 
cholera  ei)ideinic,  had,  without  erty,  see  also  Salem  v.  Eastern  R. 
formal  notice  to  the  plaintiff,  ad-  ^'o.,  08  Mass.  431 ;  Shipman  v. 
judged  property  owned  by  him  to  State  TJve  Stock  Tomm  *rs,  115 
l)o  a  nuisaruM'.  and  it  was  there-  Mich.  488;  liowe  v.  Conroy  (Wis.), 
upon  destroyed  by  order  of  the  97  N.  W.  942;  Waye  v.  Thompson, 
defendants.       Suing     for     trespass,  L.  R.  15  Q.  B.  D.  342. 
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§  522.  Carcasses,  garbage,  &c.— As  long  as  property  is  not 
imminently  dangerous  or  oflfensive  it  eannot  be  treated  as  a 
nuisance  per  se.  Thus  an  ordinance  eannot  authorise  the 
destruction  of  property  left  on  a  levee  because  it  encumbers 
the  same,  where  every  legitimate  purpose  would  be  accom- 
plished by  its  removal.2i  This  principle  is  well  illustrated  by 
the  law  regarding  the  disposal  of  carcasses  of  dead  animals. 
They  are  liable  to  become  nuisances,  and  if  not  cared  for  may 
be  treated  as  such ;  but  the  owner  of  an  animal  does  not  lose 
his  property  in  it  as  soon  as  it  dies;  he  must  be  given  an 
opportimity  to  dispose  of  it  since  he  may  realise  something 
from  its  sale;  and  to  give  offal  contractors  immediately  an 
exclusive  control  of  all  dead  animals,  or  even  to  require  their 
deposit  at  a  designated  place  is  taking  property  without  due 
process  of  law.22  Under  the  statute  of  Louisiana  which  was 
upheld  in  the  Slaughter-house  Cases,  the  slaughter-house  com- 
pany was  allowed  to  take  the  entrails,  etc.,  of  all  animals 
slaughtered;  this  provision  was  not  passed  upon  by  the  Su- 
preme Court,  but  seems  clearly  unconstitutional.  So  it  has 
been  intimated  that  an  exclusive  privilege  to  collect  and  con- 
vey garbage  cannot  be  made  to  apply  to  such  refuse  matter 
as  the  owner  may  desire  to  use  or  sell,  and  which  is  innocuous 
and  capable  of  being  put  to  useful  purposes.^s  Under  a  stat- 
ute of  the  United  States,^^  sunken  water  craft  are  not  treated 
as  derelict  or  abandoned  until  the  owner  has  been  given  an  op- 
})ortunity  to  remove  the  same. 

§  523.    Abandoned  animals.— In  a  number  of  states,  fol- 
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Ito  animuls;   the  sot^iety  then  to  be   indebted  to  the  owner 

[for    the   value    of   the    aniraalj    unlc^s.s   the   kMliDg   was   ren* 

fUered  necessary  by  the  owner's  eruelty.    Acts  of  this  character 

have    liei*n   held   unconstitutional   because   failinor  to    provide 

[for  notice  to  the  fawner,-**  it  being  assumed  that  there  is  no 

TMich  urgent  necejisity  for  killing  the  aniniiil  th^it  there  would 

be  no  time  for  some  kind  of  a  proceeding  in  which  the  owner 

pan  be  beard.     If  it  is  foimd  upon  such  a  proceeding  that 

the  dictates  of  humanity  require  the  killing  of  the  anijnal, 

there  would  seem  to  be  no  reason  why  the  owner  should  be 

compensated. 

g  524  Infected  catlle*— Most  states  have  enacted  legisla- 
tion, under  which  cattle  infected  with  or  exposed  to  contagious 
di.sease  may  be  killed  by  designated  authorities.  In  nearly  all 
these  states  some  compensation  is  made  for  the  animals  so 
Rlaughtered*  Only  one  state  (Minnesota)  expressly  restricts 
compensation  to  cases  where  the  animal  is  found  entirety  free 
from  disease;  in  most  eases  the  appraised  value  is  paid,  some- 
tim«*s  wilh  a  statutory  maximum  limit,  niid  in  a  number  of 
states  one-half  or  three-fourths  of  the  value  is  paid  if  the 
animal  is  found  to  be  affected.  The  purpose  is  probably  to 
allow  the  slaughter  of  animals  as  a  measure  of  precaution 
where  their  condition  is  not  so  imminently  dangerous  as  to 
deprive  them  of  all  vaUie  or  constitute  them  a  nuisance  per  ss. 

I  The  same  principle  of  compensation  is  recognised  in  Prance,^^ 
iiud  <iernmn_vr* 
g  525.  Property  unlawfully  used,  and  forfeiture* — The  power 
of  summary  abatement  does  not  extend  to  property  in  itself 
harmless  and  which  may  be  lawfully  used,  but  which  is  actually 
^  |rut  to  unlawful  use  or  is  otherwise  kept  in  a  condition  con- 
trary to  law.  8o  if  a  certain  kind  of  transportation  is  a  nni- 
sance  this  does  not  justify  the  tearing  up  of  railroad  tracks.^* 
A  house  of  ill-fame  may  not  be  torn  down  simimarily  i^**  a 
building  where  liquor  is  kept  unlawfully  for  sale  may  not  be 


3«  Lf>e!M^h  \\  Koehler^  144  Tml  278^  3o  Chicago   v.   Union    Stofk   Yanli 

[3?  I*.  K.  A.  682;  Kinir  v.  Unym,  80  Co.,  164  HI  224. 

fe,  2t*a;   CaritT  v.  VaJhy,  71    N.  11.  ^  Welah      v,     Stowell,      2     Doug. 

K30,  51  AU.  HtM.  (Mieh,>   332;    Ely  w  Supenisors  irf 

ST  Uiw  i^f  'Inly  'n,  IHNL  Niagara  CouDty»  36  N.  Y.  297. 
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destroyed,^^  and  a  canal  may  not  be  destroyed  because  not 
kept  in  a  clean  condition.*^ 

The  unlawful  use  may,  however,  be  pimished,  and  the  pun- 
ishment may  include  a  forfeiture  of  the  property  used  to  com- 
mit the  imlawful  act.  While  in  many  cases  this  would  be  an 
extreme  measure,  it  is  subject  to  no  express  constitutional 
restraint  except  where  the  constitution  provides  that  every 
penalty  must  be  proportionate  to  the  oflfense.  The  forfeiture 
of  a  vessel  engaged  in  imlawful  oyster  fishing  has  been  up- 
held by  the  Supreme  Court  of  the  United  States.^a  The  federal 
anti-trust  act  of  1890  goes  so  far  as  to  provide  that  any  prop- 
erty owned  under  any  contract  or  by  any  combination,  or 
pursuant  to  any  conspiracy  (and  being  the  subject  thereof), 
mentioned  in  Section  1  of  the  act,  and  being  in  the  course  of 
transportation  from  one  state  to  another  or  to  a  foreign  coun- 
try, shall  be  forfeited  to  the  United  States. 

§  626.  Judicial  safeguards.— Such  forfeiture  is  not  an  exer- 
cise of  the  police  power,  but  of  the  judicial  power,  i.  e.  the 
taking  of  the  property  does  not  directly  subserve  the  public 
welfare,  but  is  intended  as  punishment  for  an  unlawful  act. 
Hence  forfeiture  requires  judicial  proceedings,  either  personal 
notice  to  the  owner,  or  at  least  a  proceeding  in  rem  with  notice 
by  publication.^** 

There  is  perhaps  in  some  cases  some  confusion  between  the 
police  power  and  the  judicial  power  owing  to  the  fact  that 
property  unlawfully  used  may  tend  to  assume  the  character 
of  a  nuisance  per  $e.  Animals  running  at  large  are  not  infre- 
{uently  impounded  and  sold  upon  potiee  to  the  owoer;  but  dog* 
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&r  its  seizure  and  forfeiture  where  it  is  kept  unlawfully,  it 
"nay   do  so  only  under  proper  safeguards,  and  the  conatitu- 
^onal  guarantits  agaiust  imreasonable  searches  and  seiitures 
Bive  in  Bome  cases  been  insisted  upon  with  gren-i  strictness,^" 
In  Connecticut  it  has,  however,  been  held  that  where  liquor 
^  kept  for  sale  contrary  to  law»  its  value  for  consumption  or 
Bcport  will  not  be  considered  as  that  would  tend  to  nuUify  the 
statiite,***^     It  has  also  been  held  that  irapleraents  and  appara- 
used  for  gambling,  but  which  may  be  used  for  different 
bjects,  (as  for  instance  a  gaming  table),  or  which  may  serve 
le  iHirpose  of  innocent  and  harmless  amusement,  cannot  be 
^stroyed  without  notice  to  the  owner*^* 
Where  liquor  can  serve  no  lawful  use  it  may  be  destroyed 
summarily ,'*^^     Where  as  a  matter  of  notoriety  certain  arrange- 
ments in  liquor  saloons  are  used  for  illegal  and  immoral  pur* 
Hoses,  their  removal  may  be  directed,  and  unless  so  removed 
they    may  be   treated   as  nuisances.     The  order  of   removal 
jould  be  regardetl  as  a  regulation  and  not  as  the  taking  of 
roperty;  it  is,  therefore,  valid,  though  applied  to  existing  ar* 
in  g  em  en  1 8,  which,  having  been  declared  illegal^  can  serve 
further  lawfnl  purpose*"*^ 

§  527*  LawtoE  v.  Steele*— The  principles  which  should  gov- 
the  forfeiture  of  property  were  departed  from  in  the  de- 
sioDs  of  the  New  York  Court  of  Appeals  and  the  United 
Itates  Supreme  Court  in  the  case  of  Lawton  v.  Steele,-*  ^  up- 
holding a  New  York  statute  authorising  the  summary  seizure 
and  destruction  of  nets  used  for  unlawful  fishing,  without  any 
iudieial  process.  The  chief  argument  relied  on  was  the 
ling  value  of  the  property  taken  (nets  worth  $15.00  a  piece). 


»t  Fiuh^T    V,    McGiiT,    1    Gray    1 ; 

pbbard    w    People^    4    Mick    125} 

nUivnn  V,  Oaeida,  Ul  III  242,  where 

IS  pointed  out   thai  tltt^  i1irei:^tion 

iell   the   liquor   recognises   it    as 

r<ip«rty  and  is  inufmat^tent  wUh  its 

^%meni    as    a     nuiganee    pt't    se. 

V,  People,  51   III,  2S6;   for  a 

trict  view  »ee  Lincoln  v*  Smith* 

Vt  328, 

»«  Oviatt  V,  Pond,  29  Cono.  479, 
« Ijtiwrjr    V.    Kftinwater^    TO    X!u. 
^2;  8tMo  V,  Kobbina,  124  Ind,  308, 
fU,  B-  A.  i3S ;  oth<»r«  be  nn  to  those 


clearly  in  tended  for  unlawful  use  ex- 
clu«lvely;  GleDuoa  v,  Britton,  X55 
m.  232,  40  N,  E,  594;  Frost  Y-  Peo- 
ple, 193  OK  635,  61  N.  K  1054; 
Board  of  Police  Commissioners  v- 
Waj^ner,  93  Md.  1S2,  48  Atl  455 
(ftlot  machiiioa).  See  also  Garland 
Novelty  Co,  v.  State  (Ark,),  71  a 
W,  257. 

**  United  Statee  EeT.  StA.  2140, 
2141,  Ikjuor  in  the  Indian  coiintrr, 

*i  State  V.  BHt^t\  W2  Minn,  256.  5:i 
L.  R*  A,  428,  84  N,  W.  911, 

i2  119  N.  y,  220,  152  U,  a  133, 


560  APPEOPBIATION,   INJURY,   AND  DESTBUCTION.     §528 

and  the  disproportionate  cost  of  condemnation  proceedings,- 
an  inadmissible  argument  where  constitutional  rights  are 
involved.  The  dissenting  opinion  of  Chief  Justice  Puller,  in 
which  Justices  Field  and  Brewer  concurred,  will  appeal  to 
many  minds  as  embodying  the  sounder  doctrine.  In  accord- 
ance with  the  view  of  the  dissenting  justices  a  statute  of  Ohio 
allowing  the  confiscation  of  nets  used  in  illegal  fishing  without 
legal  proceedings  was  held  unconstitutional.'*  ^ 

In  a  subsequent  case  the.  Court  of  Appeals  of  New  York 
held  that  a  statute  making  it  a  misdemeanor  to  disturb  oyster 
beds,  and  providing  for  the  forfeiture  of  any  vessel  used  in 
violating  the  act,  by  proceedings  before  a  justice  of  the  peace, 
was  iinconstitutional  as  violating  the  guaranty  of  jury  trial, 
as  being  oppressive,  and  constituting  an  unauthorised  confisca- 
tion of  property  for  the  protection  of  merely  private  rights.^^ 
This  decision  certainly  goes  far  toward  weakening  the  author- 
ity of  Lawton  v.  Steele.  Dogs  used  for  unlawful  hunting  may 
be  killed,  since  property  in  dogs  is  of  a  qualified  nature.''* 

§  528.  Property  created  or  acquired  in  violation  of  law.^' 
—Where  the  law  prohibits  the  creation  or  acquisition  of  cer- 
tain property,  and  thereafter  in  manifest  contravention  to  it 
such  property  is  created  or  acquired,  it  is  perhaps  not  strictly 
speaking  a  nuisance  per  se,  since  it  is  not  imminently  danger- 
ous, but  it  is  evidently  less  entitled  to  consideration  than  prop- 
erty which  is  merely  unlawfully  used,  since  the  status  of  the 
whole  property  is  illegal  ah  initio.  It  has  thus  been  held  that 
a  frame  building  erected  in  violation  of  law  may  be  torn  down 
KUmmarily*   nr^^sprviBer   tho  matxanal   to   thi*   fiwrnT.*'     But  ii 
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I    Game  unlawfully  killed  may  be  destroyed  summarily,  since 
no  property  in  it  can  be  acquired  while  the  law  [>rohil>it8  its 
taking.     In  this  case  there  is  no  forfeitore  since  there  is  no 
property  right     Statutes  however  provide  for  judicial  pro- 
^eediuf^8  for  confiscation  and  sale  where  game  is  possessed  un- 
iwfully,^" 
It  may  perhaps  be  said  that  wherever  the  forfeited  property 
>ld,  judicial  proceedings  are  required,  for  it  is  then  clear 
it  is  not  treated  as  a  nuisance  prr  se.^*^    The  only  proper 
irielhod  of  dealing  with  a  uiiisance  per  .se  is  to  ilestroy  it, 

(USEFUL  BUT  OPPENSIVB  INDUSTBIES,     U  529-533. 
%  529.     StatuB    of    noxious    establishments,— An    industrial 
stabHshment  which  is  oflVnsive  to  the  senses  and  the  operation 
►f  which  is  attended  with  noxiou^i  effluvia  is  not  a  nuisance  per 
le*  not  at  least  if  it  is  located  in  an  appropriate  plaeej     But 
t   may  become  so  when  the  character  of  the  neighborhood 
ehanges^  and  it  is  in  that  case  no  defence  either  that  it  is  eon- 
Hducted  with  great  eare,^  or  that  the  complaining  public  *'has 
^eome  to  the  nnisanee/'^    The  theory  is  th?it  no  one  can  by 
prior  oeeupaucy  establish  for  himself  a   right  to   annoy  or 
^Knc<»mmode  the  public,  or,  as  it  has  been  puti  that  *'the  right 
!^>f  habitancy  is  superior  to  the  exisreneles  of  trade."* 
\i       §530.    Exercke  of  municipal  power,  — ]\hinicipal   corpora 
^Kons  are   frequently  given   power  to   prohibit  and  suppress 
^pioxious  establishments  within  their   limits.     This  power  ban 
^Rieen  allowed  to  be  exercised  with  regard  to  existing  establish- 
BbientSi^  and  it  may  cover  the  whole  city.*    It  is  obvious  that 
property  of  great  value  may  thns  liAve  a  vf*ry  insi^cure  legal 
J  status,  but  practically  the  power  of  the  courts  is  sufficient  to 
>revent  an  abuse  of  municipal  authority.    It  is  well  estab- 
lished that  municipal  ordinances  must  not  be  oppressive,  and 
lit  would  be  difficult  to  find  a  more  striking  illustration  of  op- 


r*9  niinoU    Game    Law,    April    24, 
mm.  If  21, 22. 

w^Suni%*oii  V,  Oneida,  61  HI  242* 
*  m  Cyclop,  Law  Ist  Ed,  pp,  937, 

tEtMie  V.  Wilson,  43  N.  H,  415, 

■  Cotnai  on  wealth  v.  Upton,  6  Grnj 

113;  Piwple  V.  Detroit  White  L«ad 

Vmkm,  «2   Mieh.  471;    Ashbrook   v. 

^orainoiiuealtb,    I    Bu&h    Ky,    ldi&; 


Btate    V.   Board    of    Healtlx    of   St* 
Loulg^  16  Mo,  App.  S. 

*  Greenleaf  on  Evidence  II,  |  473, 
&  Mass.  Rev.  Laws  ch,  75 ;  Cromn 
V.  People,  82   N.   Y.   318;    New   Or- 
leans V,  Faber,  105  1^.  208,  53  L,  H. 
A,  165. 

« BeiliBg   V,    Evansvlllej    144    Ind. 
644;  ex  parts  HeilbroQj  m  CuI.  60&, 
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pressiveness  than  the  attempted  suppression  of  a  great  indus- 
trial establishment  or  other  useful  undertaking,  rue  prohibi- 
tion of  cemeteries  in  a  sparsely  settled  district  has  been  de- 
clared invalid  in  Illinois/  the  retroactive  prohibition  of  render- 
ies  in  New  York.** 

§  531.  Judicial  safeguards.— The  question  whether  nui- 
sance or  not  cannot  be  concluded  by  the  passage  of  an  ordi- 
nance, still  less  by  an  administrative  order,  although  the  ver- 
dict of  a  jury  on  an  appeal  from  the  order  of  a  board  of 
health  may  be  final.^  The  degree  of  discomfort  required  for 
a  conviction,  and  still  more  for  an  abatement,  will  be  measureil 
by  all  the  surrounding  circumstances  so  that  an  establishment 
which  would  be  a  nuisance  in  a  residence  district,  will  not  be  so 
regarded  in  a  neighborhood  devoted  to  business  and  factories, 
in  which  lifQ  has  adjusted  itself  to  thtj  inevitable  annoyances 
of  manufacturing  industry.  In  Commonwealth  v.  jMiller,^"  a 
conviction  was  reversed  because  the  jury  had  not  bt»en  allowed 
to  receive  evidence  as  to  the  location  of  the  business,  the  length 
of  time  for  which  it  had  been  carried  on,  its  importance  to  the 
community,  and  the  amount  of  capital  invested ;  all  of  which, 
it  was  held,  should  have  been  taken  into  consideration  ifl 
determining  the  question  of  nuisance.  In  People  v.  Detroit 
White  Lead  Works^^  it  was  intimated  that  the  proof  iipi>n 
which  the  judgment  imposing  the  fine  was  based  would  not  W 
considered  as  binding  in  a  proceeding  for  abating  the  business, 
in  which  weight  would  be  given  to  all  equities  in  favor  of  the 
establishment. 
S  532.     Status  of  offensive  industries  under  foreira  laws. 


§  533  OFFENSIVE   INDUSTRIES.  oOi] 

The  French  law  concerning:  dangerous  and  offensive  estab- 
lishments (decree  of  October  15,  1810),  provides  that  it  shall 
have  no  retroactive  effect;  hence  establishments  existing  at 
the  time  of  its  enactment  were  allowed  to  continue  in  op- 
eration, subject  to  liability  for  damages  to  adjoining  pro- 
prietors. An  exception  is  admitted  with  regard  to  establish- 
ments which,  under  the  decree,  must  in  the  future  be  located 
away  from  residences;  if  these  are  gravely  prejudicial  to  pub- 
lic health  or  other  public  interests,  they  may  be  suppressed; 
other  establishments  cannot  be  suppressed  without  paying 
compensation.^  3 

Under  the  German  law  provision  is  likewise  made  for  com- 
pensation, where  the  continued  operation  of  an  establishment 
is  prohibited,^ ^  and  no  distinction  is  made  between  unsanitary 
and  merely  offensive  trades. 

§  533.  Massachusetts  law.— In  Massachusetts  on  the  other 
hand  assignments  of  places  for  the  exercise  of  offensive 
trades  are  subject  to  revocation,  and  while  the  consent  of 
mayor  and  aldermen  is  nujuired  for  the  establishment  of  offen- 
sive and  noxious  occupations,  y(»t  the  state  board  of  health 
may  forbid  their  being  further  carried  on  if  i)ublic  health  or 
public  comfort  and  convenience*  so  require.  The  order  of  a 
town  board  of  health  forbidding  an  offensive  trade  within  the 
limits  of  a  town  is  subject  to  appeal  to  the  superior  court  for 
a  jury.^'"* 

DESTRU(;TI0N    to    avoid  calamity.      §§534-537. 

§  534.    Destruction  of  property  to  check  the  spread  of  fire.— 

It  is  common  to  cite  as  an  illustration  of  the  right  to  take  prop- 
erty under  the  police  power,  that  in  case  of  a  conflagration  a 
building  may  be  demolished,  if  necessary  to  stop  the  course  of 
the  fire,  without  any  obligation  to  comp^Misate  the  owner.  If  it 
is  true  that  during  the  great  fire  in  London  the  mayor  of  the 
city  refused  to  order  the  destruction  of  buildings  for  fear 
that  he  might  be  held  liable  in  damages,^ *^  the  principle  cannot 
have  been  firmly  settled  in  the  seventeenth  century;  but  the 

13  Block,  Dictionnaire,  Etablissp-  i''»  Rev.  Laws,  ch.  75,  §§  91,  92,  95, 
ments  dangereux  18,  30.  99,  100,  108,  109. 

"  Trade  Code,  §§  51,  52.  i«  See  Respiiblica  v.  Sparhawk,   1 

Dall.  357. 
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older  authorities  use  it  to  illustrate  the  law  of  necessity  and 
the  overriding  claims  of  the  public  welfare;*''^  and  at  the  pres- 
ent day  courts  and  writers  treat  it  as  established  beyond  ques- 
tion. 

The  decisions  denying  the  right  to  compensation  may  be 
divided  into  two  classes,  those  in  which  the  action  was  brought 
against  the  municipality,  and  those  in  which  it  was  brought 
against  the  person  who  ordered  the  destruction. 

Decisions  of  the  former  class  throw  no  light  upon  the  prob- 
lem; for  even  if  the  destruction  were  illegal  or  unconstitu- 
tional, the  political  community,  whether  city  or  state,  would, 
on  general  principles,  not  be  liable  for  the  unauthorized  exer- 
cise of  governmental  powers  by  its  oflScers  or  agents.**  If 
a  statutory  remedy  is  created  against  the  city,  it  must  be 
strictly  pursued,  and  must  fail  in  cases  not  covered  by  the 
terms  of  the  law.^^ 

On  the  other  hand,  the  decisions  denying  relief  against  the 
person  or  officer  ordering  the  destruction  of  the  property,  are 
based  on  the  theory  that  overriding  and  urgent  necessity 
justifies  the  act  of  destruction.^^  The  Roman  law  takes  the 
same  view.-^  The  decisions  make  it  clear  that  only  the  strict- 
est necessity  will  excuse  the  officer.  They  do  not  hold  that 
there  is  an  exercise  of  lawful  governmental  authority;  neces- 
sity simply  operates  to  relieve  from  liability  for  an  act  other- 
wise tortious.  In  justice,  the  duty  of  compensation  should  fall 
upon  the  community;  but  such  a  duty  can  be  called  into 
existence  by  legislation  only.  It  is  not  surprising  that  the 
ordinary   principles   of   the   common   law  should   not   afford 
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erty  is  destroyed  in  order  to  save  other  property  of  greater 
value,  a  provision  for  indemnity  is  a  plain  dictate  of  jus- 
tice and  of  the  principle  of  equality.  It  may  be  doubted 
whether  the  legislature  has  power  to  positively  authorise  and 
regulate  such  destruction  without  making  provision  for  com- 
pensation. 

§  636.  Statutory  compensation.— As  a  matter  of  fact,  legis- 
latures do  not  assume  such  power.  Statutory  regulation  of 
the  power  is  always  accompanied  by  statutory  duty  of  com- 
pensation. As  early  as  1692,  provision  was  made  in  Massa- 
chusetts for  indemnifying  owners  whose  property  should  be 
destroyed,  if  the  destruction  was  the  occasion  of  stopping 
the  fire,  or  if  the  fire  stopped  before  coming  to  the  property.^^ 
Similar  statutes  have  been  passed  'u  ^^t^ay  other  states.^^  The 
principles  of  the  police  power  are  very  much  more  truly 
expressed  in  this  statutory  legislation  than  in  the  so-called  law 
of  necessity.  Of  course  there  can  be  no  constitutional  or  moral 
duty  of  compensation,  where  the  property  destroyed  could 
not  have  been  saved  in  any  event.  The  just  rule  of  law  in 
this  matter  has  been  formulated  by  the  Code  of  Georgia  as 
follows:  ** Analogous  to  the  right  eminent  domain,  is  the 
power  from  necessity  vested  in  corporate  authorities  of  cities 
and  towns  and  counties  to  interfere  with  and  sometimes  to 
destroy  the  private  property  of  the  citizens  for  the  public 
good,  such  as  the  destruction  of  houses  to  prevent  the  spread 
of  a  conflagration,  or  the  taking  possession  of  buildings  to  pre- 
vent the  spread  of  contagious  disease.  In  all  such  cases  any 
damages  accruing  to  the  owner  from  such  acts,  and  which 
would  not  otherwise  have  been  sustained,  must  be  paid  by 
such  corporation.  "24 

§  536.  Destruction  for  military  purposes.— The  assertion  of 
the  power  to  destroy,  without  compensation,  property  under 
the  stress  of  great  and  over.  :^x£r^  Uv^cessity,  finds  some  support 
in  the  analogy  of  the  military  power.  The  example  of  justifi- 
able destruction  usually  cited,  the  raising  of  bulwarks  on  pri- 
vate land,  clearly  falls  under  that  category.  Military  necessity 
has  produced  from  times  immemorial  and  still  produces,  con- 

22  Massachusetts  Provincial  Laws  ginia,  Georgia,  Louisiana,  Texas, 
1692-3,   ch.    13;    Rev.   Laws,   ch.   32,     and  Indiana. 

§§  11,  13.  24  Code  §  2200. 

23  So   in   Maine,   New   York,   Vir- 
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stitutional  anomalies.  Of  earlier  English  practices,  now 
fallen  into  disuse,  may  be  mentioned  the  right  to  impress 
seamen  for  the  navy,^^  the  arrestin^^  of  ships  to  be  used  as 
transports  in  time  of  war,2«  and  the  prerogative  of  di^jrinii 
for  saltpetre. 2'  Even  now  it  is  recognised  that  if  for  the  pur- 
pose of  weakening  the  enemy,  checking  his  movements  or 
resisting  his  advance,  provisions  and  other  supplies,  houses, 
bridges  or  other  material,  are  destroyed,  the  owners  though 
loyal  are  not  entitled  to  com])ensation.28  Perhaps  the  consid- 
eration that  there  can  be  no  compensation  for  loss  of  lives 
sacrificed  by  war,  and  that  pro})erty  can  claim  no  greater  pro- 
tection than  life,  may  explain  and  justify  the  principle,  which, 
however,  is  too  anomalous  to  be  readily  extended  to  civil 
affairs.  Even  in  time  of  war,  however,  compensation  is 
granted  for  property  actually  appropriated:  supplies,  war 
material,  or  means  of  transportation. ^^ 

§  537.    Where  not  ordered  by  responsible  military  authority. 

—It  is  questionable  whether  the  immunity  from  liability  for 
destruction  of  i)roi)erty  due  to  the  necessities  of  war  extends 
to  acts  of  destruction  not  ordered  by  responsible  military 
authority.  In  several  eases  during  the  Civil  War,  stores  of 
liquor  were  destroyed  prior  to  the  surrender  of  cities  to  the 
Federal  troops,  in  order  to  avoid  disorder  and  excesses.  In 
one  of  the  cases  it  was  held  that  no  municipal  liability  an^s-* 
out  of  such  destruction,  and  that  the  pledge  of  the  city  t<> 
indemnify  created  no  binding  obligation  ;'^**  in  another  ease 
it  was  held  that  the  imperative  neeessity  of  the  case  was  a 
sufficient  d^-fense   it*  nu   <n-lian   brfiut^ht  by  the  owner  i*f  tht^ 


CIlAPTtm  Xrv. 
OONFISOATOBY  liEGIEIiATION. 

A,     RETROACTIVE  PROHmiTlON.     §§  538-547, 

ffSSS,    In  gentral— Piinciple  of  non-retroactive  operation.— 

Iliroblein  of  jveeiiUar  diHieulty  is  presented  by  retnnictive  pa- 

^v  legislation  whudi  sni»slajitially  lU^s troys  vented  property 

jhts  to  accoiiimndale  a  ehaiige  of  surroimdiog  circmnstanecH, 

of  public  sentiment,  while  the  conditiou  of  the  property*  it- 

reinaifi-s  what  it  was  before. 
Host  poliee  legislation,  even  for  the  protectiou  of  safety  and 
^alth  i*"*  pri-ei)ytionar>^  in  its  nature,  i,  e.  it  does  not  deal  with 
liger  whieh  is  iriiiiduetit  to  sn,^l|  dejrree  that  Itiss  or  injnry 
%y  be  expected  alinosit  as  a  eertainty,  but  with  conditiooR 
bder  whieh  those  who  are  aeeiiHtomed  to  them  ean  live  with- 
it  a  sen  He  oi  injury  or  even  of  dlHeonifort. 
Therefore  the  general  ride  is  tiiat  sindi  legislation  operates 
fly  proNjN/etively.  and  does  not  ib/maud  the  saeritiee  of  exist - 
phynieai  property.     Ho  the  proltihitioii  of  wooiten  buiiditi^s 
thin  designated  ^'tire  lindin'*  applies  only  to  buildings  to 
ereeted    in    I  he    fntnrr.     A    Isnv   wliieb    would    require    all 
iMie  l>uilduigs  to  be  taken  down,  or  prohibit  their  occupation, 
Duld  undoubtedly  be  regarded  as  aneonstitntitniaL^     It  wouhl 
Roera   that  ordinary   rejiairR  to   fruuxe   honsi'H  eannot    be 
3hibite<i*-  Init  repair!?i  niay  Ih^  tiiri*eti*d  to  In*  made  with  fire 
»of  material,  and  repairs  may  be  prohibited  where  the  in*op- 
iy  has  bei*n  darna^^'d  or  tlepr**<'iat«'ii  bebnv  a  st^^ti^d  propor- 
of  it«  value  ko  that  repiur>i  w*niht  be  substantially  a  new 
Etion,*     No  one  would  eonterul  that  the  power  to  preseribe 
the  hi'iirht  of  Milldingft  rouhl  be  exereised  by  requiring  exist- 
bnihlintJH  to  be  reduerd  to  that  bei*rbt,  or  that  in  introdue- 
ncw   building  regulations   for   tenement  houses,   existing 
UrmentH  roiild  be  ordereil  to  be  destroyed  or  al^andoned   in 
ler  to  have  all  houses  in  the  city  eome  up  to  the  new  stand- 

[Atf  til  oniiimncf't  Wadldgli  V.  Gil-         i  Mt.   Vcrfiaii  Rrvrik  t.  SftHlft,   isa 
ne,   134  X.  V.  ^m.  '  [niii.,is  City  Art  V,  %  I,  Nu,  02. 
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ard.  The  New  York  Tenement  House  Law  of  1901  contains 
throughout  separate  provisions  applicable  to  existing  houses 
and  others  applicable  to  houses  to  be  erected  in  the  future. 

§  639.    Prohibition  against  the  use  of  property.— The  rule 
of  prospective  operation  is  invariably  observed  where  its  disre- 
gard would  involve  the  physical  destruction  of  property,  not 
however  where  retroactive  operation  only  means  that  property 
is  rendered  practically  useless  and  worthless.     The  latter  is  the 
effect  of  prohibitory  liquor  legislation  in  so  far  as  it  may 
destroy  the  entire  value  of  breweries  or  of  supplies  of  liquor 
on  hand  which  the  owner  cannot  personally  consume  and  which 
he  may  not  dispose  of  to  others.     It  is  true  that  the  technical 
status  of  the  property  as  such  is  not  lost,  and  therefore  the 
owner   retains  his   remedies   for  recovery,   etc.;*   but  it  can 
hardly  be  denied  that  for  every  practical  purpose  the  owner 
is  deprived  of  his  property.^     The  courts  of  Delaware  and 
Rhode  Island  have  taken  the  view  that  the  prohibition  of 
profitable   use   merely   lessens    the    value    of  the  property* 
Oi;i  the  other  hand,  a  statute  of  New  York  which  made  the 
possession  of  liquor  to  be  used  for  sale  as  a  beverage  a  criia* 
inal  offense,  and  authorised  its  destruction  as  a  public  nuisanc*-, 
was  declared  unconstitutional  in  its  operation  on  liquor  QWti^'\ 
at  the  time  when  the  statute  was  enacted.^     In  contesting  tt<' 
validity  of  the*  Iowa  prahibiticm  law  of  1860  before  the  UniM 
States  Supreme  Court,  it  wan  eont ended  that  a  irlass  of  whisky 
for  the  sale  of  which  the  defendant  was  tried »  Virnn  owned  hy 
him  when  tlit^  law  was  enacted.    The  court  rejifanled  the  uwin'i" 
ship  a?^  not  proved,  and  treated  the  act  of  I8c0  jis  a  mere  c^'^i 
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latioii  to  the  owner.  The  same  view  was  later  on  taken 
iy  Justice  Brewer  in  a  lower  federal  eoiirt.^ 

1 540.  Mugler  v.  Eansas^—Tbe  question  was  again  pre- 
sented in  Mugler  v.  Kansas,^"  The  defendants  eontended  that 
their  respeetive  breweriei^  were  erected  when  it  was  lawful  to 
engage  in  the  manufacture  of  heer  for  every  purpose  (i.  e.  not 
only  for  medicinal  purposes),  that  sueh  estahlishments  would 
hecome  of  no  value  as  property  or  at  least  would  be  njaterially 
diminished  in  value  if  not  employed  in  the  manufaelunt  of 
beer  for  every  purpose,  and  that  the  prohibition  upon  their 
being  so  employed  was  in  effect  a  taking  of  property  for  public 
use  without  compensation,  depriving  the  citizen  of  his  prop- 
erty without  due  process  of  law ;  they  contended  in  other 
words  that  (as  the  court  puts  it)  prohibitory  legislation  cannot 
be  enforced  against  those  who  at  the  time  happen  to  own 
property  the  chief  value  of  whit!h  consists  in  its  Htncas  for 
such  manufacturing  purposes  unless  compensation  is  first  made 
for  the  diminution  in  the  value  of  their  property  resulting 
from  such  prohibitory  enactment. 

Thi&  contention  the  Supreme  Court  declares  to  be  inad- 
missible. It  says  that  the  prohibition  simply  upon  the  use  of 
property  for  purposes  that  are  declared,  by  valid  legislation, 
to  be  injurious  to  the  health,  morals,  or  safety  of  the  commu- 
nity, cannot  in  any  jnst  sense  be  deemed  a  taking  or  an  appro- 
priation of  property  for  the  public  benefit;  that  the  power 
which  the  states  have  of  prohibiting  sueh  use  by  individuals 
of  their  property  as  will  be  prejudicial  to  the  health,  the 
morals^  or  the  safety  of  the  people^  is  not,  and  consistently 
with  the  existence  and  safety  of  organised  society,  cannot  be 
burdened  with  the  condition  that  tlie  state  must  compensate 
such  individual  owners  for  the  pecuniary  losses  they  may  sus- 
tain by  reason  of  their  not  being  permitted  by  a  noxious  usr 
of  tlicir  property  to  intliet  injury  upon  the  eommnnltyi  that 
the  state  by  allowing  the  manufacture  of  liquors  when  the 
breweries  were  purchased  or  erected  did  not  give  any  assur- 
ance or  come  under  any  obligation  that  its  legislation  upon 
the  subject  would  remain  unchans^ed. 

§  541.  Powell  v,  Pennsylvania.— The  legislation  prohibiting 
the  manufacture  finrl  sale  of  oleomargarine  affected  existinir 
property  tn  the  satn<^  manner  as  prohibitory  liquor  legislation, 

•  State  V.  Walniff,  26  Fed.  ITS.  w  123  tJ.  S.  623,  1887. 
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111  the  decisions  of  the  state  courts  sustaining  prohibition*' 
this  effect  upon  existing  property  was  not  considered.  lu 
Powell  V.  Pennsylvania^  2  the  defendant  offered  to  prove  that 
the  article  sold  by  him  was  part  of  a  large  and  valuable  quan- 
tity manufactured  prior  to  the  21st  of  ^lay,  1885,  in  accordance 
with  the  laws  of  the  Commonwealth  relatnig  to  the  manufac- 
ture and  sale  of  such  article  so  sold  by  him :  that  for  the  pur- 
pose of  prosecuting  that  business  large  investments  were  made 
by  him  in  the  purchase  of  suitable  real  estate,  in  the  erection 
of  proper  buildings,  and  in  the  purchase  of  the  necessary 
machinery  and  ingredients;  that  in  his  traffic  in  said  article 
he  made  large  profits;  and  if  prevented  from  continuing  it. 
the  value  of  his  property  employed  therein  would  be  entirely 
lost,  and  he  be  deprived  of  the  means  of  livelihood.  This 
aspect  of  the  legislaticm  is  not  discussed  in  the  opinion  of  the 
Supreme  Court,  but  perhaps  its  closing  n»niark  refers  to  it: 
**It  is  also  contended  that  the  act  of  May  21,  1885.  is  in  con- 
flict with  the  Fourteenth  Amendment  in  that  it  deprives  thf 
defendant  of  his  property  without  that  compensation  recinired 
by  law.  This  contention  is  without  merit,  as  was  held  in 
Mugler  V.  Kansas." 

Thus  the  doctrine  pronounctMl  with  regard  to  intoxicatinjr 
licpior  was  without  ln^sitation  applied  to  oleomargarine.  Thf 
court  did  not  taki*  into  consideration  the  very  important  fact 
that  in  th(»  Kansas  cnsc  the  ])rohibition  to  which  the  destmc- 
tion  of  valutas  w<is  iucidiMit,  was  a  reserved  right,  since  th«' 
manufaeture  of  licpior  had  been  carried  on  under  tem|>orar> 
licenses  which  hnd  expired.^  •'     Notwithstanding  this  fact,  th*- 
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§  542.    Eegulation  involving  partial  prohibition*— But  the 
nuni   principle*  that  poiice  lei^Mshition  nhnulil   mil  forbid  the 
ily  protitablo  nav  of  which  property  is  capable  and  to  which 
ba.%  been  put  tui(lt*r  r.hc  Hfinftioii  td  tln^  htw,  must  not  be 
utretiihetl  to  iinn^asonHlKle   b^iitftUs,     LogitiiimtiP   police  re*|ulH- 
pon  may  involve  the  iinprnveiuent  iinil  attHrntifin  of  property, 
id  thiK  may  result  in  renderiim  parts  of  the  property  to  be 
iproved  or  altered  useless  and  perhaim  tii  destroying  their 
line  a*s  property.     This  should  not  be  retrarded  as  the  takiu^ 
property,  but  nn  a  necessary  incident  to  regulation,  for  as 
ie  nnuor  part  has  Tabu*  only  m  srrvintf  the  purpoi^es  of  the 
rincipal   property,  it  mnni  necessarily  yield   to  the  require- 
ments of  the  biltcn     Tims  where  the  law  recjuires  a  house  to 
supplied   with   runniu*^   water   and   sewerage   connections, 
jrellB  or  cisterns  or  privy  vaults 'may  be  rendered  useless  or 
ren  be  required  tn  be  abated,  though  not  iinmuieidly  daiiger- 
js  to  heaith.     Such  a  rcfitiiremcnt  m  not  open  to  objection  fL^ 
iking  jiroperty  without  dm*  proeess  nf  lawJ^ 

§  543.  Prohibition  operating,  upon  an  established  business 
or  practice  of  profession.— An  estaljlislied  business  or  pro- 
irsision  in  in  essential  respects  like  a  rij^ht  of  iinipi^rty.  The 
tfN*rieuee  gained  in  pursuing  it,  the  connections  formed 
jrouKh  it,  the  eonfidenee  and  custom  of  patrons  antl  elientSi 
re  valuable  and  profitable  assets,  which  the  Iaw%  under  the 
auae  of  ji:o(KUwill  recosrniseg  as  a  species  of  f>roperty,  and  as, 
a  certain  extent,  transfemble.  The  elnim  to  protection 
fows  with  the  amount  of  capital  invest (*d  ur  with  the  study 
id  preparation  reipiired  fur  tht*  suecessfid  practice  of  a  pro- 
fession J  ^* 

An  establishcfl  business  or  profei^sion,  like  any  other  vested 
jl?ht»  In  ffubj«*L't  to  the  continuing  power  of  the  legislatnn*  to 
rescribe  regidatioriH  by  which  its  purjiiiit  m  broii(^ht  into 
>tifortnity  with  the  rec|inn*mentH  of  thi*  public  wvlfarc.  So 
ith  regard  to  professional  qualifications,  the  Supreme  Court 
$s  sairl  that  the  sane*  n*asons  whirh  eotih'o!  in  imp**sin!r  eoii* 


233,   3«  Lh  K  A.  306;   Cmunimi- 
iltbT.    Hobcrffl,    155    Miwa.    2H1, 
U  K.  A.  4(MJ;  Htttlit  t,  Biirgf,  82 
inn,  ^5f|,  nX  l„  H.  A.  r*K 


S,  111,  "The  righl  to  i^o»rijiiio  tlidr 
prufifFeuUati  iM  often  of  greut  rnlne 
t^  thu  pojwi&NSiirx,  iiu*l  i^itunot  be  ar- 
ytriiril,v  t»k«'n  fnmi  thrm,  siiiy  more 
I  ban  Mirir  rcjil  or  por^oitnl  propi^rly 


|*B  ricnt  V,  Wcsft  Virginia,  129  W     curj  Ik*  I  bus  iiikmu' 


572  CONFISCATORY    LEGISLATION.  §543 

ditions,  upon  compliance  with  which  the  physician  is  allowed 
to  practice  in  the  first  instance,  may  call  for  further  conditions, 
as  new  modes  of  treating  disease  are  discovered,  and  that 
therefore  a  knowledge  of  the  new  acquisitions  of  the  profession 
may  be  required  for  continuance  in  its  practice.*®  The  state- 
ment is,  however,  qualified  by  adding  that  the  condition 
imposed  must  be  one  that  can  be  readily  met  by  any  one  with 
reasonable  effort  and  application.  The  statute  of  West  Vir- 
ginia required,  as  a  condition  for  being  allowed  to  practice  or 
to  continue  to  practice  medicine,  either  a  continuous  previous 
practice  for  the  period  of  ten  years,  or  the  possession  of  a 
diploma  from  a  reputable  college,  or  the  passing  of  an  exam- 
ination. The  defendant  had  practiced  for  only  six  years,  and 
the  diploma  he  held  was  from  a  college  not  recognised  as 
reputable.  It  was  held  that  he  might  be  required  to  submit 
to  an  examination — undoubtedly  a  condition  of  considerable 
hardship  to  a  bona  fide  established  practitioner,  but  one  which 
may  be  perfectly  legitimate  with  regard  to  one  who  has  just 
set  up  in  business  in  anticipation  of  the  new  requirement  and 
in  the  hope  of  escaping  it.  The  requirement  of  a  diploma, 
without  the  possibility  of  proving  competence  by  examination, 
would  be  an  unreasonable  condition,  since  it  would  be  mani- 
festly impossible  for  practitioners  to  resume  study  at  a  colleee 
for  a  number  of  years.  A  statute  making  this  latter  require- 
ment of  all  who  had  not  practiced  in  the  state  for  five  years 
was  sustained  in  Michigan  against  the  strong  dissent  of  two 
justices,  and  contrary  to  sound  principle.^^  The  application 
of  the  new  law  requiring  some  proof  of  qualification  to  exist- 
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g  544.  The  test  oath  cases,~The  question  wlietluT  (iuudi- 
tions  may  Ik*  irjijiosetj  for  the  right  to  eoutiniie  in  a  buMUies?? 
or  profits  si  an  which  it  may  be  al»solutely  impossible  for  oi^e 
already  engaged  io  it  to  comply  with,  has  been  presented  to 
the  Ignited  StJiti^ft  >^upr(jnif^  Court  in  some  notable  eases.  The 
eiause  of  the  federal  constitution  invoked  was  that  forbidding 
the  enactment  of  ex  post  facto  laws  which  before  the  addition 
of  the  Fourteenth  Amendment  was  perhaps,  the  only  one  appH- 
eable. 

The  Constitittion  of  Missouri  of  1865  preseribed  an  oath  to  he 
taken  by  persons  hold  in  cj  {pertain  offices  and  trusts  and  follow* 
ing  certain  pursuits^  by  which  they  were  retpdred  to  deny  lliat 
tliey  had  done  certain  things  or  had  manifested  by  act  or  word 
certain  des^ires  or  sympathies,  the  purpose  bein|;f  to  prove 
loyalty  to  the  union  during  the  time  of  the  rebellion.  Xo 
person  was  jfiUowed,  without  taking?  the  oath,  to  practice  as  an 
attorney  or  counselor  at  law,  or,  as  a  bishop,  priest  or  clergy- 
man of  any  religions  persuasion,  to  teach  or  preach  or  solem- 
nise marriages.  Congress  by  act  of  Jidy  2,  1862,  required  a 
sindlar  oath  as  a  condition  for  beinpr  allowed  to  appear  as 
attorney  or  counselor  in  any  of  the  courts  of  the  United  States* 
These  law^s  were  held  to  be  ex  post  facto  and  therefore  uncbn- 
Ktitntional,  gince  the  exclusion  from  the  profession  was  in  tlie 
nature  of  a  penalty;  it  was  not  recognised  as  a  police  regula- 
tion for  the  reason  that  the  past  conduct  as  to  which  tht^ 
oath  was  exacted  related  to  matters  wiiich  had  no  connection 
wifli  the  practice  of  these  professions.^" 

§  545.  Hawker  v.  New  York.— A  tlifferent  view  was  taken 
of  the  effect  of  a  past  conviction  for  crime  upon  the  practice 
4)1  medicine.  A  statute  of  New"  York  of  1893  provided  that 
no  person  should,  after  (-ouvietion  of  felony^  attempt  to  prac- 
tice medicine,  on  penalty  of  hue  and  imprisonment.  The 
defendant  at  the  time  of  tlie  passa^re  of  the  act  was  eng^aged 
in  the  practice  of  medicine,  but  had  been  convicted  of  felony 
in  1878.  In  18%  he  was  indicted  and  convicted  for  practicing 
illecrally  under  the  statute  of  1893  and  the  conviction  was  sus- 
tained hy  tlir  liii^hi*s1  statf*  court. ^^      The  case  was  carried  to 


i'»Cmiimiiigs  V.    Missouri,  ,4  WalL  -i  Ppi>pk*   v\   Hawker,    152    N,    Y. 

|:iT7p  <M£  V^rie  (SarlaiHl.  4  Wflll.  333  i      :!34. 
1  f&ttr    iu»lt«*(*»    <!!»seDtitig    in     each 
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the  federal  suprfine  cinirl  on  iht*  groimfl  that  the  aet  as  th\y* 
rt^tmnt?tivi^ly  eanstnied  was  an  ex  post  facto  Uw,  Th- 
Hiipreiue  I'ourt  upheld  thv  act  as  n  valid  r*xi*reiHt'  of  thr  pjjlur 
pov>'tTt  thriH'  jiisliec's  dia^eiiting.''-  It  was  held  that  th«  state 
iuus«t  have  fiintiijyiriK  ptnvtT  \o  prescrilw*  Ifu*  fomlition*  nml**r 
which  ih*'  pnietift:  ot  rnvdivhu*  jnay  be  i*af*4y  inirrhnl  on;  that 
frharacter  is  esuential  to  safe  practice*  nnd  ttmt  the  state  may 
inf(*r  fri>T?i  jMvvioim  i*rtnvietioii  of  frloiiy  the  laek  of  proper 
i'harac'tt^r  (pmUlieatinii.  *'Whait»vt*r  is  urdiiiarily  *!Oiin*?etLH! 
with  bad  eharacU'f  or  indieative  of  it,  loay  bc^  prp«eribcJ  by 
the  leiri.slatnre  an  <?on(dnsiv**  t*vtih'rji*f*  tlii*n»nf. "  .  T\m\  tlir  rule 
may  work  hardly  or  the  U^sit  fail  in  partieulur  eases*,  eaii  be  m 
obje(itioD,  for  ail  tests  of  charaeter  an**  liabh*  to  faiitir«. 

5  546,    Criticism  of  Hawker  v.  New  York— The  deeiflkm 

!g  opt*u  to  sfrifHis  <nirst!on*  It  tijav  Ijc  eoneeded  Ibal  tlie 
Rtate  irjay  pa»«  a  law  inider  whii-h  lieeiises  to  pVactiee  medi* 
elrn"  may  hi*  refimed  to  tho^o  who  have  been  eon  vie  ted  f»f 
felony  before  the  enartment  of  the  law.  The  previous  eou* 
viction  niwkeg  a  prL'wuiuptioii  of  bad  tdiarattt(.T,  and  as  tht^r»* 
caa  be  no  eoneUiKive  evideiacie  of  had  eharacter,  a  ittrong  pre* 
sumption  may  bo  >^uf!ioieMt  to  exclude  from  entrance  upon  a 
pursuit  in  whitdi  the  ajiplirnid  hfK  no  vr^st^'^d  ri^ht,  and  n^  tn 
which  the  ])urd('ii  of  ])i'()vin«i:  ([ualilication  may  be  thrown 
upon  liini.  Bnt  coiHlitioiis  are  altered  after  lie  has  become 
estaldished  in  tlie  l)usiiirss.--»  lie  has  now  aeqnired  a  rifrht, 
still  snbject  to  iM'mil.ition,  still  siibj(M*t  to  proof  of  qnalifica- 
tion,  but  the  ])roof  imist  not  ])e  maile  impossible.  He  may. 
perhaj^s,  jifter  j)r('vi(Mi.s  conviction,  be  re([nired  to  overthrow 
the  pr('snmi)tion  of  bn  1  cliaraeti'r  by  proof  of  nnblemished 
life  and  irood  rr])ntation  ;  bnt  nndei*  this  statute  he  is  abso- 
lutely debarrcMl  tVom  sho^^•inL^  wlnit  may  be  the  faet,  that  he 
has  reformed.-'     The  statute  is  not  a  proper  ])oliee  I'eirulatioa 


22  Hawker  v.  New  York,  170  U.  S. 
189. 

2^  This  is  (loiii('<l  l)y  tin*  Supremo 
Court  of  Oliio:  * '  Tlio  distinction  be- 
tween the  ri^'lit  to  estal)lish  n  prac- 
tice aiKl  tlio  rijrlit  to  ].nrso('  a  jM'ac- 
tiee  already  esta1>lislietl  secnis  to  l)e 
i])a<lniissibl<'.  By  -what  pKncss  of 
reasoning    could    it    be     niaintaitied 

Af.    the    rifjht    to    enjoy    j)r()perty 


slioul<l  ])e  esteemed  more  sacred  than 
the  ripht  to  make  contracts  hy 
wliich  property  miorht  be  acquired?" 
State  V.  rJravett.  65  Oh.  St.  2S9.  6:^ 
N.  K.  8l\'),  55  L.  K.  A.  791.  D.x^ 
the  Supreme  Court  of  Ohio  mean  tc 
t}eny  tjie  ]>e<'uliar  sanctity  of  vosto«l 
ri,uhts? 

-^  Fn    tliis    res]>ect     the    statute  in 
question   differs  from    one  which  es- 
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since  it  establishes  u  conclusive  presumption  of  fact  the  neces- 
sary effect  of  which  to  take  away  an  acquired  right ;  it  cannot 
be  maintained  as  establishing  a  cause  of  forfeiture,  since  in 
making  the  conviction  of  a  felony  conclusive  evidence  of  bad 
character  when  it  was  not  so  before,  it  adds  to  the  punishment 
after  the  offence  has  been  expiated,  and  is  therefore  an  ex  post 
facto  law. 

The  decision  in  Ilawker  v.  New  York  seems  to  be  without 
a  parallel;  the  ease  of  Foster  v.  Police  Commissionersr*"*  cited 
by  the  Supreme  Court,  was  not,  as  stated  by  it,  one  of  an 
ordinanet;  revoking  a  licpior  ordinance  for  past  acts,  but  in 
that  case  the  license  had  expired  and  its  renewal  was  applied 
for  and  refused.     There  was  no  vested  right  to  such  renewal.^*^ 

§  547.  Prohibition  of  oleomargarine  business.— In  sustain- 
ing the  prohibitory  oleomargarine  legislation  of  Pennsylvania, 
the  Supreme  Court  sanctioned  not  only  the  constructive  tak- 
ing of  vahiable  property  by  making  its  profitable  use  impossi- 
ble, but  also  the  destruction  of  mi  established  business.  It  has 
already  been  shown  that  the  analogy  of  the  liquor  business 
relied  upon  by  the  court  was  fallacious,  since  the  latter  was 
carried  on  under  revocable  license.     If  Powell  v.  Pennsylvania 

tablishes  a  disqualificatiou  of  con-  parent ly  on  th3  theory,  that  under 
tinning  operation,  c.  g.,  excluding  the  police  power  the  question  of 
i.ne  affected  with  a  contajrious  dis-  qualification  may  be  raised  continu- 
ease  from  practicing,  or  forbiddino;  ally  de  novo.  State  ex  rel.  Chap- 
railroad  engineers  affected  with  man  v.  Board  of  Medical '  Examin- 
oolor  blindness  to  continue  in  their  ors,  34  Minn.  387,  26  N.  W.  123; 
onipioyment.  Traer    v.    State    Board    of    Medical 

^3  102  Cal.  483.  Kxaminers,   106   la.  nr>9;    Meffert  v. 

-'« The  revocation  of  a  license  for  State    Board    of    Medical    Registra- 

cause  occurring  or  operating  during  tion   (Kans.),  72  Pac.  247.     See  also 

continuance  in  practice  may  be  ])ro-  People  v.    McCoy,   125   111.   289.      If 

vided    for   so   as    to    apply    to    tlin  c  the    rij^ht    to    ])ractice    a    profession 

already  established  in  the  profession  after  liceifse  once  j^ranted  is   to   be 

as    well    as    to    future    practitioners,  re«::irded    :is   an    acquired    or    vested 

for  this  is  an  exercise  of  the  continu-  right — and  it  seems  it  should  be  so 

ing  power  of  regulation.     The  seri-  consirlcred — then   the  final   adjudica- 

€>UB    question    in    this    connection    is  tion  of  a  cause  of  forfeiture  should 

whether     the    power    of    revocation  belong  to  the  courts.     The  (]uestion 

may    be    conclusively    vested    in    an  is  one  of  the  doctrine  of  sej)aration 

administrative   board,   without   riglit  cf    ])owers    and    as    such    does    not 

of  appeal   to   the  courts.     The   pre-  properly    fall    WMthin    the    scope    of 

ponderance   of   opinion   seems   to   be  this  treatise. 
that  the  power  may  be  so  vested,  a])- 
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is  to  be  accepted  as  soimd  coDBtitiitional  law,  an  (*stablis^b»*^l 
business  can  be  destroyed  to  further  a  new  Ip^islativt^  policy 
for  the  promotion  of  health  or  tlie  suppressiou  of  frainl, 
although  the  business  destroyed  is  neither  unsanitary  or  fraud- 
ulent. Such  destruction  would  be  impossible  under  th^  tnidi- 
tions  and  understandings  which  bind  the  practice  of  EuroprHii 
governments.  The  present  state  of  the  authorities  in  America 
cannot  be  regarded  as  aatisfaetory. 


EXPENSIVE  ALTERATIONS  AND  IMPROVEMENTa 


I 


§  548.  What  is  bxl  excessive  requirement.— Regnkt ion  will 
amount  to  confiscation,  although  the  owner  retaiTis  possession, 
use,  and  power  to  dispose  of  his  property,  where  he  ii*  n^riuiri'd 
either  to  make  such  expensive  alterations  or  improvements,  or 
to  neeept  such  low  remuneration  in  return  f*>r  the  n.^i^  of  hh 
property,  tliat  the  property  ceases  to  be  profitable. 

If,  notwithstanding  tJie  imposed  expenditure  or  the  r<*dac«l 
compensation,  the  business  or  properly  continues  to  viM  i 
reasonable  profit,  there  is  no  mon*  than  regulation,  for  in  thtt 
case  the  requirement  may  be  looked  upon  as  merely  the  enforee* 
ment  of  conservative,  economic  nianagi*ment,  under  whirh  tht» 
owner  simply  foregoes  a  profit  which  he  coukl  make  only  by  th^ 
sacrifice  of  legitimate  public  interests;  but  if  the  r^quiremHrt 
is  entirely  disproportionate  to  the  vaTue  and  the  pOHSibU* 
returns  of  the  property,  the  practical  effect  is  the  sanie  u  d 
t^e  property  were  actually  taken. 

The  question  of  the  constitutionality  of  excessive  requirt*- 
ments  in  the  w^ay  of  impro%Tments  and  alteration??  has  recMhvil 
comparatively  little  discussion.  The  most  conspicuous  iiiHtnnce 
is  that  of  the  abolition  of  railroad  grade  erosjfings.  Tb*' 
requirement  has  been  upheld  in  the  state  courts  and  by  iht 
United  States  Supreme  Court.^  This  legislation  »thow$t  UiflJ 
the  absolute  amount  of  the  expenditure  aifords  no  criterion  «f 
the  validity  of  the  requirement ;  for  while  in  «ome  PA»ni  m^* 
lions  had  to  be  expended*  the  profitableness  of  the  railrOAii  w« 
in  no  ease  destroyed.  It  is,  however,  a  siirnilH'nnt  fa*'!*  dt 
perhaps,  to  the  peculiar  problems  of  re!«ponsibility  in  th< 
eases, 2*  that  the  burden  of  the  improvcm**nt  has  tti  h  oirnil 
of  stati*s  bern   divided   between   the   railroail    eiitripani«  *« 
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munieipalities  or  state,  either  under  statutory  reqiiiremi^nt 
by  voluntary  agreement.^'* 

S  549*    lamit  of  constitutional  power*— The  power  to  require 
trrations,  eveo  in  the  interest  of  public  safety,  is  not  without 
it.     What  has  been  said  with  refereuee  to  snnitury  improvi*- 
Eents  is  true  of  all  similar  require  mentis,  luunely,  that  within 
proper   limits   the   courts   must   judge    whether    the   amount 

t qui  red  to  be  expended  is  reasonable  or  not,  and  that  the 
mpulsion  of  such  jniprovements  must  be  reg^arded  as  legal 
E3  long  as  their  cost  does  not  exceed  what  may  be  termed  one 

I  the  conditions  upon  w^hich  individual  property  is  held.^" 
Perhaps  it  is  also  true  that  what  would  be  a  reasonable 
quirement  for  the  protection  of  public  safety  would  be 
excessive  where  the  publie  interest  was  less  urgent.  The  ques- 
tion may  arise  where  alterations  arc  demanded  to  remove 
obstructions  to  navigation,  such  as  the  lowering  of  tunnels  or 
th^  heightening  of  bridges.  The  Federal  law  of  September 
19,  1890,  authorises  the  Secretary  of  War  to  require  altera- 
tions in  structures  interfering  with  navigation;  but  it  has  not 
Bkt  been  decided  whether  compensation  mxist  be  paid  or  not*^* 

§550.  Reasonableness  and  judicial  control— The  power  to 
regniate  charges  is  one  of  a  pu n4y  economic  character.  It 
bas  never  been  pretended  that  for  the  furtherance  of  economic 

t crests  of  the  public  an  owner  can  be  absolutely  deprived  of 
property  without  being  awarded  full  eompen^sation,  and 
the  legislature  in  fixing  rates  has  ever  claimed  to  exercise 
merely  a  power  of  reasonable  regulation  for  the  prevention  of 
uppresaion. 

It  has  been  shown  that  after  some  hesitation  the  courts  have 

tteerted  and  now  freely  exercise  the  power  to  control  the 
gislative  determination  that  a  rate  is  reasonable. ^^  It  has 
therefore  become  incumbent  upon  the  courts  to  lay  down  the 
principles  by  which  the  question  of  reasonableness  must  be 
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*»  Miii«iehi3Jiftt5  Rev,  Tjmwb,  ch. 
I  131;  Laws  1890,  ch.  42S; 
3m ff  V.  Cjitliti,  54  Conn.  277; 
tttini*  V.  AtclusrtTi  &c.  R*  Co*,  5n 
750,  30  T..  R,  A.  255;  Brooks 
rhibileliJhia,  162  Pa,  123,  24   L. 


ifl  n<?ahh  Department  v.  Trinity 
Churoh,  145  N,  Y,  32, 

^i  Riilcr  \\  United  States,  178  tL 
B.  251,  1900.— As  to  ngbts  qnali- 
fie*l  hj  ea&ement  of  navigation,  see 
I  570,  infra. 
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j\i(l^ed,  and  the  federal  supreme  eourt%irone  can  conclusively 
establish  these  principles  in  an  affirmative  manner.  However, 
this  important  problem  has  not  yet  been  finally  solved. 

§  551.  Basis  of  calculation  the  whole  business  within  the 
state. — Two  secondary  (piestions  applyinjr  specially  to  railroad 
rates  may  be  re»rarded  as  settled:  first,  the  reasonableness  or 
unreasonableness  of  rates  prescribed  by  a  state  for  the  trans- 
portation of  persons  and  j)roperty  wholly  within  its  limits 
must  be  determined  without  reference  to  the  interstate  busi- 
ness done  by  the  carrier  or  to  the  profits  derived  from  it,  so 
that  the  state  cannot  justify  unreasonably  low  rates  for  domes- 
tic transportation  on  the  ground  that  the  l^arrier  is  eaminir 
larjre  profits  on  its  interstate  business  ovt»r  which  the  state  has 
no  control,  nor  the  carrier  justify  unreasonably  high  rates  on 
domestic  busint^ss  on  the  jrround  that  he  will  not  be  able  other- 
wise to  meet  losses  on  interstate  business  ;•'•*  second,  within 
the  state  the  t<*st  of  n*asonableness  nmst  be  applied  on  the 
basis  of  that  busiin'ss  done  on  th«'  whole  line,  and  not  on  any 
])articular  jxH-tion  of  it.-'^ 

The  first  rule  rests  upon  jurisdictional  limitations,  and  if 
these  were  rrmovccl  wi>ul<l  Ix*  contrary  to  the  spirit  of  th«* 
second.  If  rates  were  prescribed  by  C'onsrress  th«»  first  nilf 
would  clearly  not  api)ly. 

The  second  rule  is  justified  by  the  fact  that  a  railroad  com- 
pany re(|uin*s  the  sanction  id*  the  state  as  an  entirety  and  may 
therefore  be  treated  as  an  entirety.  It  is  true  that  under  it 
unequal  returns  may  b»'  received  for  e<|ual  servi(M»s,  or  equal 
returns  foi-  une«iual  services,  but   if  the  return  tm  the  whol«' 
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uk.  It  18  charaeteristie  of  all  orgaoized  industry  that  it  sup- 
liiis  miiiiy  dL*ruaiids  at  the  same  time,  and  our  whole  eeonomie 
ie  is  adjusted  to  that  fact.  How  much  some  particular  serv- 
£1%  as  e.  g,  carrying  a  letter  from  America  to  Europe »  would 
If  worth  apart  from  the  general  trausportatioii  of  the  mails,  is 
rhally  undeteriiiijiable,  or  at  least  such  a  consideration  caDnot 
the  basis  of  legislation.  The  statement  must  be  understood 
L  conjiection  with  the  circumstances  of  the  case  in  which  it 
as  madCi  and  then  means  that  if  a  business  by  the  industry  of 
he  owner,  without  privileges  from  the*  state,  has  attained 
xeeptional  magnitude,  the  o^^Tier  must  not  be  deprived  of  the 
advantage  thereby  gained,  and  has  still  the  right  to  the  same 
^_*tiirDs  as  tin*  smaller  corapetitor.  In  other  words,  the  prin- 
iple  of  equality  demands  that  one  man  be  not  discriminated 
gainst  by  law  isimply  because  by  his  o^vn  exertions  he  has 
[ained  an  advantage  over  another. 

663.  Value  of  property*— Barring  this  question  of  equal- 
y,  the  obvious  test  of  the  reasonableness  of  a  rate  is  whether 

allows  a  fair  return  upon  the  value  of  the  property  invested 
I  the  business,  after  paying  for  eatpenses  of  operation  and 
anagement.  This  is  the  test  laid  down  by  the  Supreme  Court 
J  Smyth  V*  Ames,''^  The  application  of  the  test,  however, 
'quires  u  determination  of  what  is  a  fair  return  and  what  is 
le  value  of  the  property  invested  in  the  business. 

As  to  the  value  of  the  property,  the  Supreme  Court  says- 
The  original  cost  of  construction,  the  amount  expended  in 
permanent  improvements,  the  amount  and  market  value  of 
s  bonds  and  stock,  the  present  as  compared  with  the  original 
ost  of  construction,  the  probable  earning  capacity  of  the 
roperty  under  particular  rates  prescribed  by  statute^  and  the 
nm  required  to  meet  operating  expenses,  are  all  matters  for 
[msideration,  and  are  to  be  given  sneli  weight  as  may  be  just 
nd  right  in  each  case/'"*^  Thr^^c  of  these  items  deserve  par- 
enlar  consideration  bceause  in  most  en^es  it  will  be  necessary 
0  make  a  choice  betwcerr  theni :  caintMlisation,  cost  of  repro- 
uction^  and  actual  cost.  It  is  well  known  that  capitalisation 
I  many  casp««  represents  hopes  of  future  earning  capacity 
It  her  than  actual  money  invested,  and  m^eu  the  market  value 

^'^  169  V*  S*  46S;  also  Ban  Diego  attoD   vt'liort*  w'att*rworks  are  tftken 

r,  Oo*    r,  Niit'l    City,    174  \h  S.  over  l>y  publie,  spo  KoDnebec  Water 

^,  757,                          '  District  v,  WateririUe,  97  Me,  185^ 

>•  100  U.  8.  466,  547^    Ai  to  valu-  and  caseH  there  cited. 
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of  stocks  and  bonds  is  not  a  safe  criterion,  since  it  is  based 
on  earning  capacity,  and  the  reasonableness  of  earnings  is 
the  point  at  issue.  The  cost  of  reproduction,  as  has  been 
pointed  out,^®  may  not  be  fair,  where  a  pioneer  enterprise  by 
its  existence  has  cheapened  the  cost  of  future  similar  works. 
The  actual  cost,  imderstanding  thereby  the  actual  necessar}' 
cost  and  not  extravagant  expenditures,  would,  in  most  cases, 
be  the  fairest  basis  of  estimating  returns;  at  least  for  a  rea- 
sonable period  after  the  enterprise  has  gone  into  operation. 
The  Supreme  Court. has,  however,  intimated  that  original  cost 
need  not  be  considered  where  the  present  owners  acquired 
the  property  at  a  reduced  price.^^  It  can  certainly  not  W 
said  that  the  Supreme  Court  has  committed  itself  to  a  definite 
principle  of  valuation. 

§  554*  Pair  return.— The  question  what  is  a  fair  return  is 
still  more  unsettled.  In  Covington  &  Lexington  Turnpike 
Co.  V.  Sandford^^  the  Supreme  Court  said:  **It  cannot  be  said 
that  a  corporation  is  entitled  as  of  right,  and  without  refer- 
ence to  the  interests  of  the  public,  to  realise  a  given  per  cent 
upon  its  capital  stock.*'  This  statement  seems  to  be  made 
without  reference  to  possible  excessive  or  fictitious  capitalisa- 
tion; and  it  receives  additional  significance  from  the  remarks 
made  by  Brewer,  J.,  in  Cotting  v.  Kansas  City  Stock  Yards 
Company* 2  with  reference  to  a  business  discharging  a  public 
service.  **[The  owner]  expresses  his  willingness  to  do  tin* 
work  of  the  state,  aware  that  the  state  in  the  discharge  of  its 
public  duties  is  not  guided  solely  by  a  question  of  profit.  It 
may  ri^htfitlly  delertnine  that  titu  particular  aervice  is  of  st^h 
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ig  not  at  liberty  to  complain?    While  we  have  said  again 
ad  again  that  oiie  volunteering  to  do  such  service  cannot 
compelled  to  expose  his  property  to  confiscation,  that  be 
imiot  be  compelled  to  submit  its  use  to  Bueh  rates  as  do 
>t   pay  the  expenses  of  the   work,   and  therefore   create   a 
instantly   increasing  debt   which  ultimately   works  its  ap- 
ropriation,  fttill   m   there  not  force   in   the  suggestion   that 
the  state  may  do  the  work  without  profit,  if  he  voluntarily 
adertake^  to  act  for  the  state  he  must  submit  to  a  like  deter- 
liitation  as  to  the  paramount  interests  of  the  publief"     A 
Itivc  suggestion  of  this  character  must  not,  of  course,  be 
Rn  Hs  authoritative,  and  it  is  aiso  important  to  note  that 
be  part  of  the  opinion  dealing  with  the  question  of  reason- 
ableness of  rates  does  not  represent  the  opinion  of  the  court, 
jg  six  of  the  juBtices  concurred   in   the  decision  only   upon 
piother  ground*'** 

Moreover  in  contrast  to  the  statement  made  in  the  Rand- 
ford  case  that  the  corporation  is  not  entitled  as  a  matter  of 
right  to  realise  a  given  per  cent  upon  its  capital  stock,  should 
be  placed  other  statements  to  be  found  in  the  case  of  Smyth 
Ames,  to  the  effect  that  *'thc  eorporation  may  not  be 
tquired  to  use  its  property  for  the  benefit  of  the  public  with- 
it  receiving  just  eompensatian  for  the  services  rendered  by 
^•**'*  and  that  **what  the  company  is  entitled  to  ask  is  a  fair 
Btum  upon  the  value  of  that  which  it  employs  for  the  public 
^nvenience/'*^  These  statements  were  made  with  reference 
a  public  service  company  and  of  course  outweigh  the  obiter 
dicitim  of  an  individual  judge.  It  remains  to  be  determined 
whether  or  not  anj^thing  short  of  the  current  rate  of  interest 
can  be  regarded  as  a  fair  return.  There  is  no  doubt  that  the 
settlement  of  the  problem  of  fair  value  and  fair  return  would 
greatly  aided  by  legislation  controlling  the  capitalisation 
ad  the  accounting  systems  of  public  service  companies,^* 


1  *9  Naie.~As      to      public      emer- 

Dd«B*  nee  Art.  46  of  the  German 

Bixirtitution :    *'Iii  cases  of  cUstre-as, 

ciallj  in  caaQ  of  searcitj  of  th& 

ccswiried  of  life,  the  railroad  com- 

mied  are  liold  to  make  a  specially 

low  temiwrsiTj  tariff  t'orresponcting 

I  ttiP  nc?i'<Ts  of  tbc  t'Tiverjrt'ncj*  to  be 

l«?d  by  th**   Emp^^ror  upon  stugges- 


tiou  of  tbe  proper  committee  of  the 
Federal  Council,  for  carrying  grain, 
fiour^  and  potatoes,  which,  however, 
may  not  be  lower  than  the  lowent 
tariff  qf  tbe  road  for  carryiiig  raw 
msiterial, " 

**  TG9  tr.  S.  406,  546. 

*^169  U,  a  466,  547, 

*oThe    Street    Bailro^id    Aet    of 
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D.     IMPAIBMENT  OF  THE  OBLIGATION  OF  CONTBACTa 

§§  555-560. 


§  555.  Police  power  restricted  with  reference  to 
contracts.— The  right  springing  from  the  obligation  of  a  law- 
ful contract  has  received  a  special  protection  through  the 
prohibition  contained  in  the  federal  constitution  and  reiter- 
ated in  many  state  constitutions,  of  laws  impairing  the  obUga- 
tion  of  contracts. 

The  extent  to  which  this  clause  restricts  the  operation  of 
the  police  power  has  never  been  precisely  formulated.  That 
it  does  restrict  it  can  easily  be  shown  by  a  simple  illustration: 

The  rate  of  interest  may  be  generally  reduced  from  seven 
to  six  per  cent,  but  existing  contractual  obligations*^  at  the 
higher  rate,  however  long  they  may  have  to  run,  remain  in 
force  until  discharged.*® 

So  there  can  also  be  no  reasonable  doubt  that  while  a  rail- 
road corporation  is  liable  to  have  its  traffic  rates  reduced  by 
the  legislature  in  the  interest  of  the  public  who  have  occasion 
to  use  its  facilities,  yet  if  the  railroad  company  has  made  a 
contract  with  a  shipper  at  rates  which,  according  to  the  tariff 
standard,  are  exorbitant,  the  legislature  can  afford  no  relief. 

Thus  it  appears  that  the  earning  power  of  capital  may  or 
may  not  be  validly  impaired,  according  as  it  has  not  or  has 
been  fixed  by  entering  into  definite  contracts.  The  legisla- 
ture may  operate  upon  future  contracts  but  not  upon  those 
already  in  existence. 

This  difference  is  a  matter  of  constitutional  policy:  a  con- 
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ship  is  temporary,  and  as  he  has  undergone  it  voluntarily  it  m 
deemed  better  (provided  Ihe  contract  is  not  immoral  or  in  its 
inception  contrary  to  public  policy)  that  be  should  suffer, 
than  that  the  faith  in  the  security  of  promises  should  be 
ahaken. 

§  556.    Impairment  forbidden  only  if  in  interest  of  party 
obligated.*-*— It  seems,  however*  that   the  constitutional  pro- 
hibition applies  only  to  laws  impairing  the  obligation  of  the 
Hpntract  for  the  benefit  of  the  party  obligated.     It  is  not  an 
H)ieetion  to  an  otherwise  valid  police  regulation  that  it  makes 
Bpe  performance  of  a  contract  valid  in  its  inception  impossible. 
Thtis  the  power  of  the  state  to  regulate  railroad  rates  is  not 
^efeated  by  the  fact  that  the  railroad  company  has  made  a 
H^ntract  with  another  railroad  company  that  it  will  not  charge 
Bbs  than  the  rate  fixed  by  an  existing  statute,^"  or  that  the 
^railroad  company  has  incurred  indebtedness  upon  the  basis 
,  ol  an  earning  capacity  calculated  on  higher  rates,^^   and  tlie 

t?re  fact  that  a  high  rate  of  interest  on  bonds  cannot  be  paid 
dcr  a  proDosed  tarift*,  would  not  make  that  tariff  unreason- 
able. 

The  regulation  by  the  legislature  of  the  pressure  of  natural 

Ks  in  pipes  was  held  valid  although  it  affected  existing  eon- 
lets,^  and  it  has  been  held  that  the  operation  of  an  ordinance 
establishing  fire  limits  is  not  affected  by  an  existing  contract 
to  erect  a  frame  house  on  premises  covered  by  the  ordinance, 
alt  bough  lumbt?r  has  been  bought  on  the  faith  of  the  con- 
tract*^    So  the  validity  of  an  act  requiring  a  railroad  company 
^f  elevate  or  depress  its  tracks  would  not  be  affected  by  the 
^pistence  of  contracts  with  adjoining  owners  for  track  con- 
^petions.^ 

Contrary  to  this  doctrine,  it  was  formerly  held  in  Missouri 
and  Kentucky  that  the  power  of  the  state  to  prohibit  or  revoke 


^  ♦^    Sve,  iibi),  If  5R4'586. 

BftoBufTnlo  Buit  Side  Btrec^t  R.  Co. 

H  Buffalo  Btr^t  R.  Co.,  HI   N.  T, 

Kg,  2  U  H.  A.  Sg4. 

Hjii  Chicago,  B.  lb  Qt  R*  Co.  v.  Towa, 

^^  U,  8.  1S5;  this  poltit  was  mndp  in 

Vew  York  atid  New  Ecgfland  B.  B. 

Co.  V.   Bristol,   151    U.   S.  556,  but 

not  ^jonmdef^d  by  tlie  court. 

t  Jftmiesoa     v.     Indiana     Natural 


OJiR  &  on  Co,,  128  Intl.  555,  12  L.  R, 
A,  f>i>2. 

3  Salem  v,  Manj-ee,  123  Mass,  372; 
KnoxvilJe  v.  Bird,  12  Lea  (Tiina.) 
121*  See,  also,  N<»w  York  v.  Hcr«ije. 
68  App.  Div,  370,  74  N.  Y,  Bnp^h 
104. 

^  See  BrajtsoD  v.  Pkuladelphi^,  47 
Pa.  St.  320. 
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lottery  grants  could  not  be  so  exercised  as  to  defeat  rights 
of  purchasers  or  lenders  upon  the  faith  of  the  franchise, 
especially  when  the  sale  of  the  franchise  had  been  expressly 
authorised;'*  but  the  United  States  Supreme  Court  has  held 
that  the  abrogation  of  monopolies  is  valid  notwithstanding 
such  contracts.^  If,  indeed,  the  grantees  of  a  lottery  fran- 
chise can  be  deprived  of  rights  for  which  they  have  paid,  it 
follows  logically  that  those  claiming  under  them  must  be 
equally  unprotected. 

Undoubtedly  in  all  these  cases  the  obligation  of  a  contract 
is  impaired,  but  it  is  not  impaired  in  order  to  confer  a  benefit 
upon  the  obligor  or  debtor.  The  principle  is  that  a  person  can- 
not, by  entering  into  a  contract,  impair  the  power  which  the 
state  must  have  for  the  protection  of  peace,  safety,  health  and 
morals.  If  this  were  not  so,  an  owner  of  property  who  appre- 
hended that  a  police  regulation  would  be  passed  affecting  his 
property,  would  have  it  in  his  power  to  nullify  its  effect  in 
advance,  by  making  contracts  inconsistent  with  its  enforce- 
ment.® That  the  relief  from  the  contractual  obligation  indi- 
vidually benefits  the  party  previously  bound  by  it,  is  no  objec- 
tion to  the  validity  of  the  statute,  provided  such  relief  is  not 
the  primary  object  of  the  law.  For  this  purpose  laws  which 
impair  existing  contracts  as  being  prejudicial  to  public  safety 
and  morals  should  be  treated  as  not  enacted  for  the  pri- 
mary benefit  of  the  party  bound.  Upon  this  theory  a  law 
limiting  hours  of  labor  in  the  interest  of  safety  or  health  may 
apply  to  existing  contracts,  although  it  is  within  the  legisla- 
tive power  to  exempt  existing  contracts  from  its  operation." 


558 


BETB08PBCT1VE   LEGAL  TENDER  LAWS. 


585 


BRorted  to  by  the  sovereign  power  to  relieve  debtors  from 

cistiiig  obligations,  siu'h  as  the  annulment  of  existing  debts, 

retroEL'tive  reduction  of  the  rate  of  interest  on  loans,® 

11  stay  and  respite  laws,**  and  t!ie  retroactive  operation  of 

homestead  and  exemption  laws  J  *^     Nor  is  it  within  the  power 

ft  the  states  t(»  enact  insulvent  laws  operating  on  debts  previ- 

tisly  incurred,*^     But  in  the  absence  of  a  specific  prohibition 

le  relief  of  debtors  by  bankruptcy  legislation  is  commonly 

regarded  as  a  legitimate  exercise  of  sovereign  power,  and  the 

retroactive  operation  of  the  federal  bankruptcy  acts  has  not 

Ijeen  tiuestioned.i* 
g  558,    Retrospective  legal  tender  laws.— Another  device  ol 
Relieving  debtors  consists  in  legislation  which  allows  existing 
obligations  to  be  discharged  in  a  ciirreney  inferior  to  that 
irhich    was    legal    tender   at   the   time   the   obligations   were 
ncurred.    It    has    been    maintained    by    the    United    States 
Supreme  Cmirt  in  the  Legal  Tender  Cases'''  that  such  legisla- 
kon  does  not  impair  the  obligation  of  contracts,  since  parties 
%re   supposed   to   contract   with   reference   to   the   continuing 
power  of  Congress  to  determine  what  shall  be  money.    But 
be  very  idea  of  a  law  impairing  the  obligation  of  contracts 
resupposes  that  parties  do  not  contract  subject  to  the  expecta- 
ioij  of  any  and  every  change  in   governmental  regulations. 
•If  one  law  enters  into  all  subsequent  contracts,  so  does  every 
ther  law  which  relates  to  the  subject.     A  legislative  act,  then, 
[eelaring   that  all   contracts  should   be  subject   to   legislative 
fcontrol^  and  should  he  discharged   as  the  legislature  might 
reseribe,  would  become  a  component  piirt,  of  every  contract 
nd  be  one  of  its  conditions.    Thus,  one  of  the  most  important 


«  8€w  S  550,  «upr*t. 

^BurDCa    V.    Barnes,    g    Joiif!^    h. 

N,    C),   Zm,    1861;    Billnieywr    v, 

EvsfciJ»p  40   Pa.  St.   3:21,   imi,  113  tn 

rttres   dt    repii   ami    moraforia   »e«» 

tMwher   I  2SH;  Just.  Cod.  1,  19r   2. 

10  0  ami    V.    Buirj,    L'j    WulL   610. 

!*or  ttn other  iUiistmtion   ivf   fences 

ti  aifl  d<»btors  »ee  the  relief  I(*gia1a- 

ion  of  Kentucky  of  1818,  the  jiidi- 

aJ     con  damnation     of    which    wws 

HifiUi   to  bt*  riuUifii**!   by  teipHiiiHv© 

Etioti;   BiHir  v.   Williams,  4  Littell 


34;  Ijapsley  \\  Brashear,  4  LitteJI 
47, 

*i  Bturges  V.  CrowiiiEshieJti,  4  Wh. 
122,  1819, 

u  The  Conatitutiou  of  the  Con* 
federate  Stntej*  (VTII,  4),  however, 
pro^'ided^  in  ^vibg  ixiwer  to  estab' 
Ush  o II i form  lawra  on  the  subject  of 
batikniptcieB :  **btit  no  Inw  of  Ciju- 
greBL  ahull  diBchnr^e  nny  debt  con* 
t  met  1x1  before  I  be  passage  of  the 
fmme. ' ' 

t«l2  WulL  457. 
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features  in  the  constitution  of  the  United  States,  one  which 
the  state  of  the  times  most  urgently  required,  one  on  which 
the  good  and  the  wise  reposed  confidently  for  securing  the 
prosperity  and  harmony  of  our  citizens,  would  lie  prostrate, 
and  be  construed  into  an  inanimate,  inoperative,  unmeaning 
clause.'*^* 

It  is  a  technical  and  specious  argument  to  say  that  con- 
tracts for  the  payment  of  money  are  engagements  to  pay  vnih 
lawful  money  of  the  United  States,  that  Congress  is  em- 
powered to  regulate  that  money,  and  that  therefore  every 
change  in  money  is  within  the  contemplation  of  the  parties. 
The  controlling  factor  is  that  a  retrospective  legal  tender  act 
directly  alters  the  substance  of  contractual  obligations,  giv- 
ing to  the  same  words  a  different  content.  The  dissenting 
judges  in  Hepburn  v.  Griswold,*^  whose  opinions  later  on 
prevailed  in  the  Legal  Tender  Cases,  frankly  recognised  this, 
Justice  Miller  saying:  ** Undoubtedly  it  is  a  law  impairinjr 
the  obligation  of  contracts  made  before  its  passage.  But 
while  the  Constitution  forbids  the  States  to  pass  such  laws  it 
does  not  forbid  Congress.'^  It  is  therefore  impossible  to  ac- 
cede to  the  statement  made  in  the  Lej^al  Tencler  Cases  that 
**  there  is  no  well  founded  distinction  to  be  made  between  th»' 
constitutional  validity  of  an  act  of  Congress  declaring  Treas- 
ury notes  a  legal  tender  for  the  payment  of  debts  eontractt»<I 
after  its  passage,  and  that  of  an  act  making  them  a  legal  ten- 
der for  the  discharge  of  all  debts,  as  well  those  incurred  bofon* 
as  those  made  after  its  enactment."'® 

§  559.    Contracts  to  pay  in  specific  kind  of  money.— In  ar- 
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enactment,  it  would  beyond  any  doubt  impair  the  obligation 
of  such  contracts. 

§  560.  Scaling  laws.— After  the  downfall  of  the  Confed- 
eracy, statutes  were  enacted  in  the  Southern  states  providing 
that  in  actions  to  enforce  contracts  entered  into  during  the 
war,  evidence  might  be  given  as  to  the  imderstanding  of  the 
parties  regarding  the  currency  in  which  they  were  to  be  per- 
formed, and  judgment  should  be  given  only  for  the  true  value 
of  the  treasury  notes  at  the  time  of  the  contract,  as  measured 
by  lawful  money  of  the  United  States.  These  statutes  were 
upheld  by  the  United  States  Supreme  Court.*  ^  But  it  was 
held  that  an  alternative  provision  to  the  effect  that  judgment 
might  be  given  for  the  true  valiie  of  the  property  sold  or  the 
fair  rent  or  hire  of  it,  was  invalid,  as  substituting  for  the  stipu- 
lations of  the  parties  a  new  and  different  contract  never  made 
by  them.*® 

18  Eflfinger  v.  Kenney,   115  U.   S.  ginia  see  Faw  v.   Marsteller,   2  Cr. 

566.    See,  also,  Cook  v.  Lillo,  103  U.  10. 

8.  793 ;   Stewart  v.  Salamon,  94  U.  lo  Wilmington  &c.  K.  Co.  v.  King, 

S.  434;  Thorington  v.  Smith,  8  Wall.  91  U.  S.  3. 
1.     For  an  early  scaling  law  of  Vir- 
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§  561.  In  general.— The  clause  of  the  federal  constitntioD 
forbidding  states  to  pass  laws  impairing  the  obligation  of 
contracts  applies  to  contracts  made  by  the  state  itself.  In  the 
first  case  in  which  legislation  was  annulled  as  impairing  sach 
a  contract,  the  contract  was  in  reality  an  executed  grant.^  A 
right  of  this  character  would  perhaps  now  be  more  aptly  pro- 
tected under  the  Fourteenth  Amendment.  In  the  case  of  New 
Jersey  v.  Wilson,^  a  statutory  exemption  from  taxation,  and 
in  Trustees  of  Dartmouth  College  v.  Woodward*  the  charter 
of  a  corporation,  was  held  to  be  a  contract.  In  order  to  invoke 
federal  protection  against  state  legislation  not  of  a  penal  char- 
acter, the  aggrieved  parties  had  before  the  Fourteenth  Amend- 
ment to  show  that  the  alleged  right  which  was  menaced  by 
the  state,  was  in  the  nature  of  a  contract,  and  hence  the  doc- 
trine of  vested  rights  has  become  closely  associated  with  the 
theory  of  contracts. 

Wherever  then  a  claim  is  made  that  a  right  has  been  granted 
by  positive  statute  or  ordinance,  and  legislation  is  passed  which 
is  hostile  to  the  claim,  the  question  must  be:  is  the  subject- 
matter  (franchise,  license,  privilege,  or  exemption)  of  such 
a  nature  that  the  state  can  bind  itself  with  regard  to  it  by  a 
contract?  and  if  it  is  held  that  the  state  can  make  a  binding 
contract  with  regard  to  it,  the  further  question  may  be :  has 
it  made  such  a  contract?  which  may  be  a  question  of  intent, 
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LICENSE  TO  PUBaUE  A  BUSINESS     PREJUBICIAL  TO  SAFETY 
OB  MORALS.     §3  562-564, 

^562.     Statement  of  principle.  — It  hm  been  shown  before 

that  the  t'stablishment  or  continuance  of  a  husinegs  may  be 
|ii-iohibitecl»  if  it  is  prcjndiesal  to  safety  or  morals*  A  business 
of  this  kind  may  be  tolerated,  because  it  meets  a  demand  so 
strong  that  it  cannot  be  effeetualJy  suppressed,  and  because 
the  state  may  desire  to  minimise  the  evd  effects  of  the  business 
by  placing  it  under  ctmtrol^  and  issuing  permits  or  licensers 
for  it^  conduct. 

How  does  such  charter  or  licence  affect  the  power  to  pro- 
hibit t  While  it  is  in  force,  the  buf^incss,  if  properly  eoudueted, 
cannot  be  an  indictable  uuisanee  i  but  doe*^  the  license  eonsti- 
tute  a  contract  or  a  vested  right  that  cannot  be  impaired  by 

I      gubsHpient  legislation  If 

H      The  preponderanee  of  opinion  is  that  such  a  lieeDse  is  not 

H  constitutional ly  protected. 

"      i  563.    Lotteries.— This  principle  has  perhaps  been  laid  down 
most  unequivocally  with  regard  to  lotteries.    A  lottery  license 

I  not  yet  acted  upoa  had  been  deelaretl  revocable  in  Missouri 
in   1844**     In  1H50  the  Hupreme  Court  of  the  United  States 
held  that  subsequent  legislation  might  place  a  time  limit  upon 
a   lottery  privilege  prcvioush*  granted,  espeeislly  as  the  first 
^  irrant  had  been  without  consideration  and  had  probably  be- 
Heome  inoperative  by  non-user.'^     In  Alabama  a  stattite  estab- 
lisbiug  a  lottery  was  at  one  time  held  to  be  a  contract,  hut  was 
—^  later  on  held  to  be  unconstitutional/^    Lottery  privileges  were 
Hhidd  to  be  revocable  in  North  Carolina'^  and  in  Mississippi,  in 
the  latter  state  although  a  bonus  had  been  paitl   which  was 
^^  not  returned,  the  court  admitting  the  bad  faith,  but  stating 
Hthnt  it  bad  no  concern  with  this*     The  doctrine  was  con- 
Hrmed    by   the   United    States    Suprejue    Court    in    1879.^      A 
charter  had  been  granted  authorising  a  company  to  conduct 


•  FreJeigh  v.  State,  S  Mo.  606. 
A  Phaleo  r.  Virginia^  8  How.  163. 
«8ee  Boyd  v.  State,  46  Ala,  329; 

fBoVil    V,    Abtmniti,    94    U.    S.    645, 

f  State   V.   Monia,   77   N.   C.   512, 
11177. 

•  Moore  v.  State,  48  Mii^s.  147.    Id 


MiRaiasippi  Society  of  Arts  &<.*,  v. 
Miisgrove,  44  Miss.  S20,  7  Am.  Eeji. 
723,  the  tjonus  had  been  tenderefl 
but  refu**i(l,  and  it  was  UterDfor^ 
h(ild  thnt  no  rigbta  had  ve«tod  under 
the  statu  tor  J  grant. 

•Stone   V,   MiBsisaippj-   H>1    U.  S. 
S14. 
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a  lottery  in  the  state  for  twenty-five  years,  in  return  for  which 
the  company  had  paid  a  lump  sum  and  had  agreed  to  make 
annual  payments,  a  number  of  which  the  state  had  received. 
Notwithstanding  this,  the  prohibition  of  the  sale  of  lottery 
tickets,  without  compensation  to  the  company,  was  upheld. 
But  it  also  appeared  that  for  forty-five  years  prior  to  the  grant 
of  the  charter  the  conducting  of  lotteries  had  been  prohibited 
in  the  state  and  punished  as  gambling.  A  year  after  the  grant 
of  the  charier  the  people  by  a  new  constitution  reinstated  the 
prohibition.  Under  these  circumstances,  the  court  was  of 
the  opinion  that  it  was  not  within  the  power  of  the  legislature 
to  bargain  away  the  moral  interests  of  the  people,  and  the 
charter  was  held  not  to  be  a  contract.  **Any  one,  therefore, 
who  accepts  a  lottery  charter,  does  so  with  the  implied  un- 
derstanding that  the  people,  in  their  sovereign  capacity  and 
through  their  properly  constituted  agencies,  may  resume  it 
at  any  time  when  the  public  good  shall  require,  and  this 
whether  it  be  paid  for  or  not.  All  that  one  can  get  by  such 
a  charter  is  a  suspension  of  certain  governmental  rights  in 
his  favor,  subject  to  withdrawal  at  will.  He  has,  in  legal 
effect,  nothing  more  than  a  license  to  continue  on  the  terms 
named  for  the  specified  time,  unless  sooner  abrogated  by  the 
sovereign  power  of  the  state.  It  is  a  permit,  good  as  against 
existing  laws,  but  subject  to  future  legislative  or  constitutional 
control  or  withdrawal." 

This  decision  has  been  accepted  as  settling  the  principle  that 
a  lottery  grant  cannot  constitute  a  contract  or  a  vested  right 
under  the  federal  constitution,  irrespective  of  any  particular 
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1  liiijuor  licenses.  — A  license  tn  Bell  liquor  m  held  not 
to  be  a  contract,  and  may  therefore,  though  unexpired,  be  re- 
fVoketl  by  prohibitory  legislation.  In  1852  the  Supreme  Court 
af  Ohio  refused  to  interpret  a  statute  as  revoking  unexpired 
licenses  f»ir  which  payment  had  been  made*  intimating  that 
BUch  revocation,  though  not  beyood  the  legislative  power, 
mold  be  an  act  of  bad  faith.* ^  In  1853  it  was  said  in  a  New 
Hampshire  f?ase  th^t  the  revocation  of  an  un'eKpired  lieense 
jwonld  be  unconstitutiona!,^^'  but  the  determination  of  the 
question  was  not  essential  to  the  disposition  of  the  case.  In 
1856,  however,  it  was  hekl  in  Massadumetts  that  a  license  to 
i^sell  liquor  did  not  create  a  contract,  but  that  its  effect  is  only 
to  permit  a  person  to  earrj*  on  the  trade  under  certain  regu- 
lations, and  to  exempt  him  fram  the  penalties  provided  for 
Ionlawfui  salesJ** 
This  doctrine  has  since  been  accepted  in  all  states  in  which 
Ihe  question  has  arisen,  even  in  New  Uampshire,  where  the 
feontrary  opinion  had  been  formerly  expresse<L*'  The  Su* 
pr**rae  Court  of  the  United  States  would  probably  take  the 
Bame  position,  although  the  precise  question  has  not  come  be- 
fore it.*** 
^  The  doctrine  represents  an  extreme  application  of  the  theor>' 
Hthat  the  state  cannot  by  any  act  of  ils  own  hamper  or  burden 
^Vthi'  future  exercise  of  the  police  power.  As  the  law  now 
BBtaods,  evt?ry  license  to  sell  lirpior  is  revocable  by  subsequent 
law,  whether  so  stated  in  terms  or  not,  and  the  legislature  has 
^HQ  constitutional  power  to  make  the  license  a  vested  rigrht. 
™**If  the  act  of  1857  had  doclared  that  licenses  under  it  should 
be  irrevocable  the  legislatures  of  stihsequent  years  would  not 
been  held  bv  the*  di^claration/-*^     It  is,  however,  to  be 


t*Hirn  %\  State,  1  Oh.  8t.  15. 

1*  Adams    v.    Harkett,    27    N.    H. 

i«Cft|tit*r  V,  Knrby,  5  Gray  597, 

irgtate  V.  Holmes,  38  N.  H.  225; 

tMcKinney    v.   Satero,    77   Ind*   213; 

LMm»r€  V.  lodiruiapoiii,  120  Ind.  4S3; 

iFeli  V,  Stall?,  42  Md,  71;  OUimlHia 

ttf    V*     Cut  mm  p,    t>l     Town    672; 

f*owen,r,  Stjit<\  69  Ala.   Id;  Brown 

¥.    fitate,    S2    Gn.    224:     MeUon    v. 

Haycir  nf  Moultrio,  114  Oa.  402»  40 


S.  E.  302;  Pleyler  v.  State,  11  Neb. 
547,  575.  Also  Metropol.  Bd,  of 
Excise  V.  Bairie,  M  N.  Y,  657,  add 
La  Croix  v.  County  Commiasionera 
of  P airfield  Cotinty,  50  Conn.  321, 
ivhere  however  the  liceraBes  were  by 
their  terms  revocable. 

i«  Bee  Beer  Co.  v,  MawaclitiMttfl, 
H7  U.  8.  25 ;  Miiglor  v.  Kansfta*  123 
U,  8.  623. 

1*  Metropolitan  Board  of  Eidse 
V.  Barrie,  34  N,  Y,  657. 
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noted  that  the  New  York  liquor  tax  law  of  1896  contains  an 
express  saving  of  existing  licenses.^ 

Where  holders  of  licenses  are  exempted  from  the  operation 
of  the  new  act  for  a  certain  period,  they  cannot,  under  the  pre- 
vailing doctrine,  complain  that  the  period  was  too  short  to 
enable  them  to  dispose  of  the  stock  on  hand.^* 

USEFUL   BUT   OFFENSIVE   UNDERTAKINGS   CARRIED  ON 
UNDER   LICENSE.22 

§  566.  Cemeteries,  markets,  etc.— The  same  view  has  been 
taken  of  licenses  and  other  acts  claimed  as  sanctioning  estab- 
lishments, undertakings  and  arrangements  prejudicial  to  pub- 
lic health  and  comfort.  Thus  the  theory  that  a  charter  of  a 
corporation  is  protected  as  a  contract  is  inapplicable  to  new 
regulations  or  restrictions  imposed  in  the  interest  of  public 
health  or  safety.^s  A  deed  of  a  city  conveying  land  for  a 
cemetery  with  covenant  of  quiet  enjoyment  does  not  prevent 
the  subsequent  enactment  of  an  ordinance  prohibiting  the 
interment  of  the  dead  within  the  city  limits  ;2*  but  here  the 
first  conveyance  was  hardly  in  the  nature  of  a  license.  So  it 
was  held  in  Virginia  that  the  city  might  direct  the  removal  of 
a  powder  magazine  after  it  had  conveyed  the  ground  for  that 
express  purpose.^^  In  Massachusetts  a  license  from  the  boanl 
of  aldermen  to  maintain  a  slaughter  house  is  no  protection 
against  an  order  of  the  board  of  health  prohibiting  the  carr)*- 
ing  on  of  the  business.^o  And  in  Louisiana^^  a  market  legally 
established  may  be  suppressed  at  any  time,  if  it  is  deemed  ex- 
pedient to  confine  the  sale  of  meats  to  public  markets.  The 
Bame  has  been  held  in  that  statt;  with  retrard  tu  skugbtvr 
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The  cases  in  which  ordinaoces  attempting  ikf  suppress  ex- 
"isting  establishments  were  declared  invalid  rested  ou  Bpeeial 
eircumstances.     So  it  was  held  hi  Louisiana  that  a  munici- 
pality having  given  its  consent  to  the  location  of  a  cemetery 
stablished  under  statutory  authority  could  not  shortly  there- 
fter  prohibit  cemeteries  as  nnisaueea  ;-^*  and  in  Xcw  York  a 
^ense  to  erect  a  frame  building  waa  declared  irrepealable 
construction  e<>mmeuctHl ;  Init   the  repealing  ordinance 
;held  not  to  be  within  the  delegated  power  of  the  cit>%  nor 
liave  been  enacted  in  the  exercise  of  the  police  power,^ 
In  the  case  of  trade  nuisances,  as  in  the  ease  of  the  liquor 
or  lottery  business,  the  theory  is  that  a  license  cannot  bind  or 
prejudice   the  subserpient   exercise   of  the   police  power.     It 
cannot  be  denied  that  thi.s  theory  may  result  in  practicnl  m- 
^ustici^  to  private  interests.    Note  in  contrast  the  provision  of 
^pe  German  Trade  Code^*    which  allows  the  suppression  of 
licensed  establishments  only  on  payment  of  compensation, 

■  EXEMPTIONS.     13  506-568. 

■  §  666,  Prom  personal  services* — It  is  generally  held  that 
BKc  state  cannot  bar^^ain  away  its  power  to  call  for  the  ser- 
Bices  of  its  citizens  when  needed  for  the  public  welfare,  and 

that  therefore  an  exemption  cannot  constitute  an  irrevocal)Ie 
ri|fht.  Not  even  the  full  performance  of  the  equivalent  for 
which  the  exemption  was  granted  will  protect  the  citizen  from 
^ks  rcvocationj^^  only  two  states  treating  the  exemption  in 
Bpch  a  case  as  a  vested  ri^ht,'^"*  while  in  Georgia  the  statute 
Hras  interpreted  as  making  by  implication  an  exception  in 
Hivor  of  those  who  had  earned  tht^ir  exemption,'*^  It  has 
Been  admitted  that  the  revocation,  though  valid,  may  eonsti- 
B^ite  a  breach  of  public  faith, 

5  667.     Exemptions  from  liability  for  debts.— This  matter 


5E»  New     Orleans     v.     St.     Louis 

tiitrcht  11  La.  Ann.  244. 

*"  Buffalo   V-    Cbadeajne,    134    N. 

163.     In  Calif ornia  a  pormit  for 

locjitian  ^f  gae  worlu>»  although 

',  bad  been  rommi^npe<l,  wus  beld 

ild   to  D  ittbitH|iat:^iit   ordinance 

Eirbidcllng  the  erection  »nd  mainte* 

m(*i»   of   Rueh   works,      Dobbins   v, 

pp  Angplea,  72  Pac,  970, 

3ft 


*3  Commonweal  lb  v.  Birdj  IS 
Masa.  44  3f  milltarj  sarvie^;  He 
8c  ran  ton  ^  74  III.  161,  jury  service  j 
Bragg  V.  People,  78  UL  328;  Dun* 
lap  T.  Stale,  70  Ala.  460,  jury 
servke;  Gatlin  v.  Walton,  60  N.  C. 
325j  military  aervii-e. 

t«  K%  parte  Hoodin,  67  Mo.  637, 
jury  serTire;  Ziramrr  v.  Hinte,  30 
Ark.  677. 

A4  Bloom  V.  Staia^  20  Ou.  443. 
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doeg  not  touch  the  police  power  direetly.     It  han  beeu  held 

tbat  the  legblature  may  withdraw  The  privilege  of  hmlted 
liability  from  corporations  as  regardn  debbs  to  be  incurred  in 
the  future,  one  of  Uie  argimieuts  used  i>eiji|]c  that  it  is  free 
to  the  stockholders  to  cea^e  ineurrini?  debls.^'^  Thi^  argument 
is  hardly  satisfactory,  and  it  may  bt*  urged  that  the  ineid^t 
of  limited  liability  aifeeta  so  vitally  the  value  of  corporate 
shares  as  to  constitute  au  integral  element  in  that  class  of 
property/**  Under  a  reserved  power  of  aiteration  the  privi- 
lege may  be  withdrawn,*^ 

The  non-liability  of  a  married  woman's  separate  pro|iorty 
for  family  expenses  is  very  clearly  only  a  rule  of  law  without 
any  of  the  elements  of  a  vested  right,  and  stieh  liabilily  for 
debts  subsequently  iueurred  may  be  impoKed  at  any  time.** 
The  8ame  is  held  with  rptjjard  to  homestead  L^xenipHons.-^* 

g  568*  Exemptions  from  taxation.— The  Buprenie  Court  of 
the  United  States  held  at  an  early  date  that  itucli  exemption 

may  constitute  au  irrevor-able  contract.*"  The  doctrine  hi* 
been  resisted  by  some  of  the  Htate  courts, ^^  nnd  has  been  to  a 
considerable  extent  interpreted  aw»y  by  aubsequent  decisions 
of  the  Supreme  Court,  so  that  now  tlure  in  a  strong  pn^stunii-  ^ 
tion  against  its  appH cation."*^  It  is  believed  that  tht^  foilowrne 
rules  fairly  summarise  the  present  status  of  the  doctrine: 

1.  An  exemption  contained  in  a  special  charter  may  con- 
stitute a  contract,  if  clearly  expressed,  and  the  contractual 
exemption  may  be  perpetual,  and  extend  to  all  future  ac- 
quisitions, even  such  as  are  made  subsequent  to  the  repealing 
act.-^s 

2.  The  exemption  requires  a  consideration  in  order  to  he 


35  Stanley  v.  Stanley,  26  Me.  191. 

•16  Morawetz  on  Corporations,  § 
1078. 

•1"  Sherman  v.  Smith,  1  Bhick  587; 
(lardner  v.  Hope  Insurance  Co.,  9  R. 
I.  194;  Bissell  v.  Heath,  93  Mich. 
472. 

■••^  Myers  v.  Field,  146  111.  50. 

""  See  Century  Digest  Constitu- 
tional Law,  §  205. 

*^  New  Jersey  v.  Wilson,  7  Cranch 
164,  1812. 

*^  Brewster    v.    Hough,    10    N.    H. 


138;  Little  v.  Bowers,  17  Vroom 
X.  J.  300. 

*'  Phoenix  &o.  Co.  v.  Tennessee, 
161  U.  S.  174:  **It  cannot  be  denied 
that  the  decisions  of  this  court  aro 
somewhat  involved  in  relation  to  this 
question  of  exemption.*' 

*^  St.  Anna 's  Asylum  v.  New  Or- 
leans, 105  U.  S.  362.  An  exemption 
from  taxation  was  denied  as  to  stock 
issued  subsequent  to  the  prohibition 
of  exemption  by  a  new  constitutional 
provision.  Bank  of  Commerce  v. 
Tennessee,  163  U.  S.  416. 
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bindiug    as   a   eoutraet^   and    may   therefore    be    revoked,    if 

Iteranted  to  a  corporation  with  regard  to  property  which  it 
Itiready  holds,'*''  So  also  where  corporate  land  exempt  from 
taxation  is  authorised  to  be  conveyed,  and  the  conveyance  is 
made,  the  exemption  is  losf*^* 
3.  Where  the  state  has  reserved  the  power  to  alter,  amend 
©r  revoke  corporate  charters,  the  exemption  from  taxation 
may  be  taken  away  in  tlie  exercise  of  such  reserved  powcr^*' 
unless  the  reservation  of  power  m  by  statute  only  and  the  sub- 
Keijuent  act  shows  clearly  the  intent  to  make  a  contract  un- 
fc affected  by  the  right  to  repeal,^'  But  if  another  payment  is 
^  made  in  lieu  of  taxes,  the  exemption  cannot  be  revoked  and 
tht*  continnanee  of  payments  be  demanded  at  the  same  time.^** 
4,  A  genera!  law  (granting  exemption  will  be  regarded  afi  a 
lejprislative  gratuity  or  bounty,  freely  revoeable  at  any  time*-*** 
^This  view  was  even  taken  where  the  exemption  was  in  eon- 
lideration  of  public  services  rendered,  some  stress  being  laid 
ipon  the  fact  that  the  service  was  compellable,  and  hence 
perhaps  not  a  snflficient  consideration  for  the  exemption.^" 

CORPORATE   rOWERS  AND  PHrVTLEGES.     9|  569'575. 

[B69,  Dartmouth  College  doctrine.— The  doctrine  that  a 
corporate  charter  is  a  contract,  together  >vith  its  modifica- 
tions, has  been  considered  before.^  In  so  far  as  it  makes  cor* 
porate  powers  irrevocable  grants,  it  operates  as  an  exemption 
Bof  the  corporation  froni  legislative  regulation  ordinarily  held 
^  to  be  within  the  police  power;  and  this  is  i»specially  true 
where  the  exemption  in  claimed  for  powers  and  privileges  not 


**  Chnst  Cburcli  v*  Fbilttdelpliia 
fCcumty,  24  How.  300;  Unsversity  v, 
^PoopJe,  99  tJ,  S.  309;  Tucker  v. 
Porgiuon-  22  Wan,  527;  Wmi  Wis- 
r<4>n!fitL  E-  Co.  V,  Superrisors  of 
I  Trcnipoiileitu  Co,,  93  XJ.  B.  595; 
[  fJnifjd    Lodge   v.   N«w  Orleans,   166 

•5  AmiBtrotig     V,      Troasutrer     of 

Uhcna  Co..  U  Pet>  2S1,  distingiiisli- 

lug  N*?w  Jeremy  v^  WilwoR^  T  Cfnnch 

%M;  Tj«rd  v.  UtJ:;hfldrl,  36  **onn.  116, 

k'if<?rn.iltug  enrlier  €&8e8, 

4f(  Tamil nson  *,  Jesmip,  15  Wutl. 
154, 


*T  New  Jersey  v.  Yard,  95  U.  8. 
104, 

*^  Bteiinm  v.  Minnesota,  179  U,  8. 

♦M  Salt  Company  v.  East  Saginaw, 
13  Wall.  373;  Welch  v.  Cook,  97 
IT.  8,  541  ;  Peopl©  v.  Roper,  35  N- 
Y.  629;  People  v.  Board  of  Asew- 
sora  of  Brookljn,  84  N.  Y,  610, 

^^  People  V,  Roper,  35  N,  Y,  629. 
For  other  autboritiea  see  Century 
Digest  Constitiitionnl  Law,  91  206, 
303,  237,  304. 

1  19  361 -aaa,  supra. 
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peculiar  to  corporate  capacity,  but  merely  relating  to  the 
business  of  the  corporation.  It  is  sufficient  here  to  consider 
how  the  legislative  power  to  regulate  charges  of  public  service 
companies  is  affected  by  charter  or  other  special  provisions 
granting  power  to  make  rates. 

§  670.  Question  whether  contract  or  not.— The  United  States 
Supreme  Court  recognises  that  a  contract  may  be  made  be- 
tween state  or  municipality  and  a  corporation,  giving  the  latter 
an  irrevocable  right  to  charge  certain  rates.  Thus  where  a 
statute  provided  that  the  rates  of  fare  to  be  charged  by  a 
street  railroad  company  should  be  established  by  agreement 
between  the  company  and  the  municipal  authorities,  and  should 
not  be  increased  without  the  consent  of  such  authorities,  an 
ordinance  reading  *Hhe  rate  of  fare  for  any  distance  shall  not 
exceed  five  cents  in  any  one  car,  etc.,"  was  held  to  be  an  ir- 
revocable contract,  leaving  no  power  with  the  city  to  reduce 
the  fare  without  the  consent  of  the  company,  and  this  not- 
withstanding the  fact  that  the  ordinance  reserved  to  the  city 
the  right  to  make  such  further  rules,  orders  or  regulations 
as  might  from  time  to  time  be  deemed  necessary  to  protect 
the  interest,  safety,  welfare  or  accommodation  of  the  city  and 
public.2  But  in  other  cases  the  Supreme  Court  has  shown  a 
strong  disposition  to  deny  the  existence  of  a  contract.  So  a 
power  to  fix  rates  by  bye-law  has  been  held  not  to  exclude  leg- 
islative regulation  of  rates  where  it  is  also  provided  that  the 
bye-laws  must  not  be  repugnant  to  the  laws  of  the  state,*  and 
it  has  been  said  by  a  state  court  that  in  order  to  constitute  a 
contraet  there  roust  be  au   indication  by  unmistakab 


BATES   AUTHORISED    BY   LAW, 


597 


Street  Railway  Company  case  just  cited*    A  statute  of  Illinoia* 

ives  power  to  eities  and  villages  to  authorise  any  person  or 

private  eorporatiou  to  construet  and  nuiintain  waterworks  at 

ich  rates  as  may  be  fixed  by  ordinanee,  and  for  a  period  not 

"eateeeding  thirty  years.    The  village  of  Rogers  Park  authorised 

»the  eonstnietion  of  water  works  aud  provided  by  ordinance : 
'*The  said  grantee  or  assigns  shall  charge  the  following  antiitat 
water  rates  to  consumers  of  water  during  the  esiatenee  of 
^  this  franchise*    *    •     •*'    The  Supreme  Court  of  the  United 
HStates    (four  justices   dissenting)    held,  affirming  the  unani- 
mous decision  of  the  Dlinois  Supreme  Court,  that  this  was  the 
( language  of  eonuuand,  not  of  contract,  of  limitation  of  power, 
bot  a  bargain  giving  power;  hence  the  rates  were  during  the 
existence  of  the  franehise  subject  to  change  by  or  tmder  legis- 
lative authority.*     Another  statute  of  Illinois  gave  power  to 
municipal  authorities  to  contract  with  water  companies  for 
a  supply  of  water  for  public  use  for  a  period  not  exceeding 
thirty  years  J     The  ordinance  by  which  the  city  of  Danville 
agreed  to  pay  a  specified  rent  for  a  number  of  hydrants  for 
the  term  of  thirty  years  was  designated  as  a  contract,  btit  the 
Supreme  Court  of  Illinois  held  (three  justices  dissenting)  that 
the  authority  given  by  statute  did  not  necessarily  imply  that 
■the  price  of  the  supply  should  be  fixed  for  the  entire  period, 
especially  if  read  in  connection  with  the  other  statute  under 
which  water  works  were  to  be  maintained  at  such  rates  as 
might  be  fixed  by  ordinance,  and  for  a  period  not  exceeding 
thirty  years;  that  the  city  had  power  to  contract  for  a  supply 
of  water  for  the  entire  term^  but  that  the  price  was  to  be  de- 
Btermined  from  time  to  timej  and  the  rates  to  be  settled  by  the 
■  rules  of  the  common  law;^     On  the  other  hand*  however,  the 
Hi&upreme  Court  of  Delaware  has  held  that  the  charter  right 
Hlo  operate  a  railroad  includes  the  right  to  determine  the  tarifif 
of  eharges,  and  that  the  latter  right  is  therefore  firotected  by 


■  »  City  Act,  X,  5  1. 
'•  Rogers  Pnrk  Water  Co,  v,  Fer- 
gus, ITS  IlL  571,  53  N.  E.  363;  ISO 
»U.  S,  624.  See  also  Mayor  of  Knox* 
vUk  T.  Kiioxville  Water  Co.,  107 
Tenn.  S47,  64  8.  W.  1075;  Knoi- 
viUe  Water  Co.  v.  Knoxville,  U9  tT. 

T  Hard  'a  Be?,  Stat.,  Citieaj  2m, 


f^City  of  Danville  v,  Danville 
Water  Co.,  178  lU.  299,  53  N,  K, 
118;  DativiHG  Water  Co.  v.  Dan- 
ville, 180  U.  S.  519 1  to  the  mmm 
effect  Freeport  Water  Co.  v.  Free* 
port,  186  TTL  179,  57  N.  R  S62,  af- 
firmed  (four  justices  diaseQiiag)| 
180  U.  8.  587* 
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the  federal  constitution,  and  cannot  be  controlled  by  the  legis- 
lature, that  the  limit  of  the  right  is  only  to  be  found  in  the 
common  law  offense  of  making  extortionate  charges  which 
must  be  established  by  judicial  proceedings.®  This  case  is  an 
extreme  application  of  the  charter  contract  theory. 

§672.  Reservation  of  power  to  alter  and  repeal.— A  re- 
served power  to  alter  or  repeal  corporate  charters  may  be 
exercised  so  as  to  reduce  rates  charged  in  conformity  with  the 
original  charter.^  ^  It  should  be  noted  that  the  Supreme  Court 
has  never  decided  that  the  legislature  can  either  directly  sanc- 
tion an  unreasonable  or  oppressive  rate  so  as  to  make  it  unal- 
terable by  subsequent  legislatures,  or  confer  upon  the  com- 
pany an  irrevocable  power  to  establish  such  rates  as  it,  the 
company,  may  deem  reasonable,  and  which  may  be  unreason- 
able in  fact.^^  If  an  alleged  contract  is  void  in  its  inception 
for  unreasonableness,  it  produces  no  obligation  which  the  fed- 
eral constitution  will  protect. 

A  number  of  state  constitutions^  2  provide  expressly  that 
the  police  power  shall  never  be  so  abridged  as  to  permit  cor- 
porations to  conduct  their  business  so  as  to  infringe  rif^hts 
of  individuals  or  the  general  well  being  of  the  state. 

LICENSES  TO  USE  PUBLIC  PROPERTY.    STREET  FRANCHISES. 

§§  573-577. 

§  573.  Public  utilities.^  3— The  most  important  public  grant** 
have  in  modern  times  been  those  relating  to  the  special  use 
of  streets  for  tracks,  pipes,  poles  and  wires,  and  other  struc- 
tures  of   public   service   corporations.     Grants   of  rights  to 


574 


STBEET  FRANCHLBES. 


599 


scuiisetl  by  the  courts ;  thk  question  has  been  briefly  touched 

son  before,**  and  need  out  be  considered  in  this  eouneetiou. 

S  574.    Question  of  municipal  power*— The  question  has  also 

risen  whether  without  specific  delegation  the  grant  of  street 

rights  is  within   the  power  ol  niiuiieipal  authorities.     This 

tiis  denied  in  New  York  in  the  leading  case  of  Davis  v. 
ayor***  with  reference  to  an  exclusive  grant  for  a  term  of 
yenrs^  and  the  power  to  dispose  of  street  rigrhts  is  now^  regu- 
larly granted  to  eities  in  express  terms  and  under  certain 
restrictions.  The  power  of  the  h^gialature  to  make  grants  of 
this  character  or  to  delegate  the  authority  to  make  them  to 
municipalities,  is  not  questioned,  except  that  in  some  states 
the  [K»wer  to  grant  mtmopolies  Ik  denied,***  and  except  that  a 
state  has  been  denied  the  power  to  part  with  the  whole  of  an 
important  harbor  to  a  private  eompany.** 
■  §  575*  Question  of  surrender  of  police  power*— The  doe- 
Bine  that  niunieipaHties  cannot  make  sucb  grants  under  their 
vtnmon  power  to  regulate  the  use  of  streets,  is  largely  based 
i^Kjn  the  view  that  they  involve  a  surrender  of  the  delegated 
trust  to  exereise  a  continuing  control  over  streets  for  the 
benefit  of  the  publie^  sinee  the  possession  of  special  rights 
limits  the  general  public  use.  In  so  far,  however,  as  such 
cimtrol   consistK  in  regulation   merely,   and   is  demanded   by 

tinaiderations  of  public  health  or  safety,  it  is  now  well  under- 
or»d,  that  a  grant  does  not  involve  such  surrender,  since  it  is 
impliedly  subject  to  such  reasonable  safety  regulations  as 
muy  be  imposed  from  time  to  time.*^  The  grant  may  sur- 
n*nder  to  some  extent  th^  previous  liberty  of  common  use  of^ 
public  property,  bnt  it  does  so  otily  fur  the  purpose  of 
batituting  other  and  presumably  more  valuable  public  fa* 
litii*a, 

S  576.    liicense  a  contract  or  a  right  of  property.— In  order 

meet  the  objection  that  there  is  a  surrender,  even  to  this 

It,  it  has  been  contended  that  the  aet  allowing  the  special 


^1*  II  509-510,  mjmh 
iM>i  N.  V,  506,  Um.    See  Booth, 
re*t  Rttilwayi?,  |  lo. 
iM  Norwich  Gas  lagbt  Co.  v.  Nor- 
rli   City  Oa*i  (*iim|mnr,  25   notin. 
h  Thrift  V.  rAiznheth  CHj,  122  N. 
]  3t,  44  U  B.  A.  427, 
17  Htinois  0.  B.  Co.  v.  OUiioiB,  14^ 
SL  387. 


i^  People  ex  rel.  New  York  &e, 
Co,  V,  Squire,  107  N.  Y.  593,  8,  C. 
145  U,  S,  ITS;  Elliott,  Eoads  and 
StroetBj  S§  818-819.  As  to  unrea- 
Bi>iiable  requlremeTit  see  N*  W*  Tel- 
eph,  Excfk  Co.  V.  Miuneapolii,  il 
Minrh  J40,  g3  N.  W-  !>27,  8S  N.  W* 
(JP,  53  L.  R.  A.  175. 
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use  of  the  public  property  is  merely  in  the  nature  of  a  license. 
Massachusetts,  however,  is  the  only  state  which  treats  track 
licenses  on  public  streets  as  revocable.*®  The  Supreme  Court 
of  Illinois,  while  holding  that  a  municipal  grant  of  a  track 
right  is  in  the  nature  of  a  license,  as  distinguished  from  a  fran- 
chise,2"  also  holds  that  the  license,  if  granted  for  a  valuable 
consideration  or  if  acted  upon  by  the  licensee,  becomes  a  con- 
tract, and  hence  irrevocable.^^  The  license  has  been  held  ir- 
revocable in  other  states  in  which  the  question  has  arisen,^ 
and  New  York  regards  a  track  right  as  inherently  exclusive 
and  necessarily  extending  at  least  over  a  term  of  years  **  The 
Supreme  Court  of  the  United  States  holds  that  a  state  cannot 
withdraw  the  assent  which  it  has  given  upon  a  valuable  con- 
sideration, to  the  construction  of  a  railroad  within  its  limits." 
With  regard  to  improvements  constructed  under  express 
public  license  in  rivers  and  streams  held  in  public  ownership 
or  subject  to  a  public  easement  of  navigation,  Pennsylvania 
treats  mill  rights  as  revocable  y^^  ^lassachusetts  has  held  cer- 
tain grants  to  be  subject  to  an  implied  reservation  in  favor  of 
the  paramount  public  uses  of  the  great  ponds  of  that  state, 
which  were  declared  before  the  grant  w^as  made,-^  but  has  in 
other  cases  protected  improvements  made  upon  the  faith  of 
public  grants.27  Where  the  Supreme  Court  of  the  United 
States  has  held  structures  in  public  waters  to  be  subject  to 

i»  Springfield  v.  Springfield  Street  144;  Wimamsport  Paasenger  R  C<v 

B.  Co.,  182  Mass.  41,  64  N.  E.  577.  v.    WilUamsport,    120    Pa.    St.    1: 

See  §  582,  infra.  New   Orleans   v.   Ot.   Sootheni  W 

^Chix-aiTO  Ctty  B-   Co.   v.  People,  tphcrtR^  L<u  Co^  4U  L^ 
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further  public  iiuprovemeiitti,  it  has  likewise  done  so  on  the 
tiif^orj  of  n  reservation  in  thi*  original  graat."^  But  generally 
compensation  is  a  matter  of  constitutional  right,  where  public 
use  reqnireis  the  destruetion  of  works  establisheil  imder  legis- 
lative authority,^'®  and  some  courts  seem  inclined  to  assume 
such  a  ri^ht,  even  where  the  work  has  been  eoustrueted  under 
a  mere  passive  or  implied  license.^" 

On  the  whole  the  preponderanee  of  Judicial  opininn  may  b(* 
said  to  support  the  view  that  a  public  act  ij:rantiag  the  use  of 
publie  property^  as  dLstiuguished  from  a  license  to  pursue  a 
dangerous  business,  if  accepted  and  acted  npon  by  the  grantee, 
creates  a  right  of  property  which  cannot  be  taken  away  with- 
out compensation. 

%  577.  RevocabUity  not  affected  by  exclusiveness.^Tbc 
question  of  the  revocabiiity  of  a  license  exemption  or  franchise 
does  not  seem  to  be  affected  by  the  element  of  exclusiveness. 
Exclusive    privileges^    i.    e„    privileges    i-vhich    are    protected 

linst  competing  grants,  are  contrary  to  the  constitutions  of 

aumber  of  states,  but  not  contrary  to  the  Fourteenth  Amend- 
ment.**' As^  however,  a  license  to  pursue  a  dangerous  busi- 
ness is  in  its  nature  revocable,  the  same  is  true  of  a  monopoly 
of  the  like  character:  the  same  considerations  of  public  health 
or  safety  which  in  the  first  instance  justified  the  exclusion  of 
eomjietition,  subsequently  jnstify  the  withdrawal  of  the  ex- 
clusive pri\ilege,^^  On  thi^  other  band  an  exclusive  franchise 
gninting  special  rights  in  iiublic  property  (laying  of  pipes, 
maintenance  of  a  bridge)  may  be  made  the  subject  of  a  eon- 
tract  and  of  an  irrevocable  grant,  and  is  protected  against 
subseqneut  competing  grants  by  the  federal  constitution. ^^^ 


2i*  Newport     &*.%     Bri<3ge     Co.     v, 

iUd  States,   105   V.  S.  470.     Soe 

Peoji!t>  CI  reL  Chicago  v*  Weat 

Chicago  Street  E.  Co.,  ^Oa  lU.  ool, 

m  N,  E*  78, 

2*  Bailej  V.  PlitladeJphia  &«.  E,  R. 

Co.,  i  lliiTT.   (Od,)t  380;   Washings 

ton   Briiige  Co.  v.  Btatev   l&   Conn. 

53;   Miller  v.  CFaig*   11   N,  J.   Eq, 

175;  Glover  v,  PoweJI,  10  N,  J.  Eq. 

L'll;   Chicago  V,  Uifliii^  4»  III   172; 

Hhennau  W  Shoriuaii,  IS  B,  1.  504; 

l*anK*1f>n   r,   Mfljor,  93   K,  T.   129; 

WUUiimn  V*  Mayor,  105  N\  Y.  419. 


3»Yfttea  V,  Milwaukee,  10  Wall. 
497;  State  v.  Sargent,  45  Conn,  358; 
Lewis  V.  Portland,  25  Or*  133,  35 
Pat*.  256. 

-^  See  below,  f  §  674-1^1 ;  Slaught- 
er Hoiiae  i^nseSj  Hi  WnlL  S$, 

3=B«tchcnj*  Union  &c.  Co.  v, 
Creacent  City  &<?,  Co.,  Ill  D.  B. 
740;  see  S  aSO,  mfm, 

^^  The  BingUittntow  Bridge,  3 
WmII.  51,  1860;  New  Orion  im  Hrw 
Liglit  Ca,  V.  lioiiiaiana  LigH^  Co.| 
116  a  9,  650, 
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SUGGESTIONS  BEGABDING   BIGHTS  CLAOCED  UNDEB 
AFFIBMATIVE  PUBLIC  SANCTION.     S9  578-582. 

§  578.  Theory  of  vested  rights.— The  course  of  adjudica- 
tions on  the  legal  status  of  rights,  exemptions  and  privileges 
claimed  under  affirmative  sanction  of  public  authority  reveals 
a  number  of  anomalies  and  difficulties.  We  find  the  original 
theory  of  the  contractual  inviolability  of  corporate  charter 
rights  and  of  exemptions  from  taxation  so  much  modified,  that 
the  extent  of  protection  has  become  extremely  uncertain;  de- 
cisions depend  upon  refinements  of  construction  which  leave 
us  without  any  guidance  as  to  future  cases ;  and  there  are  cases 
in  which  the  public  Ls  allowed  to  ignore  its  own  grants  and 
assurances,  contrary  to  the  plainest  dictates  of  justice. 

For  much  of  this  unsatisfactory  state  of  the  law  the  contract 
theory  of  public  grants  seems  to  be  responsible.  The  state 
has  been  held  to  a  contractual  obligation,  where  it  had  plainly 
acted  in  a  sovereign  capacity,  and  it  has  beea  allowed  to  over- 
ride manifest  equities  upon  the  plea  that  it  had  no  power  to 
bargain  away  its  governmental  authority.  Had  it  been  pos- 
sible from  the  beginning  to  substitute  for  the  idea  of  a  contract 
that  of  a  vested  right  or  interest,  a  much  more  harmonious  and 
equitable  doctrine  would  have  been  produced.  Our  courts 
have  had  little  occasion  to  discuss  what  are  vested  rights, 
owing  to  the  absence  of  the  term  in  most  of  our  state  consti- 
tutions. The  name  *' vested'*  itself  indicates  little  beyond  th»» 
idea  of  inviolability.  We,  however,  sometimes  find  in  place 
of  it  the  term  ** acquired  right"  which  corresponds  to  the 
French    and    German    terminology    (droit  acquis,  erworbenfs 
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ntrttc't.  lie  niere  prgmise  or  uodertakitig  on  the  part  of  the 
aiitee  that  he  will  carry  on  his  enterprise  would  be  sufficient 

^ive  him  eonstitiUional  protection.^^     But  there  are  cases 

which  mimieipal  granus  of  street  rights  were  protected  as 
ntraets  only  when  they  had  been  acted  upon  by  the  grantee, 
'bus  where  an  ordinnnee  allowing  a  double  track  was  re- 
galed after  the  second  track  had  been  laid,  it  was  held  that 
e  eity  would  have  been  obliged  to  make  compensation  if 
pense  had  been  nmsomibly  incurred  in  reliance  upon  the 
i^ituil  ordinance,  but  that  in  the  case  before  the  court  there 
us  no  right  to  indemnily  since  the  tracks  were  laid  after 
e  objections  of  the  lilayor  to  the  double  track  bad  been 
(ule  known  to  the  President  of  the  Company ^^^  The  Supreme 
mrt  of  Indiana  baa  refused  to  apply  the  doctrine  of  the 
artnioutli  Collcj^e  case»  where  a  charter  was  amended  four 
lys  after  the  orij^inal  act,  before  any  rights  were  acquired 
I  the  faith  of  it,^'*^  and  the  attitude  of  the  United  States  Su- 
eme  C-ourt  itself  toward  corporate  charters  is  determined 
it  nearly  so  rauch  by  the  theory  of  contract  or  of  reserved 
iwer  as  by  the  substantial  character  of  the  rights  and  equities 
vulvcd.'^*  It  should  also  be  noted  that  w^hile  the  Supreme 
iiurt  correctly  denicH  that  the  official  relation  constitutes  a 
ntract,***  it  protects  the  salary  of  the  officer  after  he  has 
it  upon  the  theory  uf  n  contract  implied  in  law,  which 
lis  ease  can  only  mean,  that  by  performing  the  duties 

the  office  the  right  to  the  salary  becomes  vested,*"  Upon 
e  tb*^nry  of  contract  the  bolder  of  n  franchise  might  properly 

im  that  the  terms  of  the  original  grant  should  remaiji  for- 
er  unimpaired ;  upon  the  theory  of  vested  rights  he  is  in  the 
mi*  position  as  any  other  holder  of  property,  j.  e.,  subject 

the  full  exercise  of  the  police  power. 


tp.  723;  alsw  Phaleii  v.  Virgiuia^  S 
DW.   163. 
^  I^kw     Chicago     Municipal     O&s 
%ki  4<u  Co.  V,  Town  ot  Tjake,  130 
42,  21!  N*  K,  618. 
[««Tjiik€  Bolanti  TM\  B,  Co,  t.  Bal- 
Bofi?,  77  Mil.  :^52,  LM)  T^  It.  A,  126, 
I  mlb(*  OiisscM  \\  Cbca,  Otiana  Co., 
Mil*     !L*riS,     fiiuiiKi|i}i1     orfhtianfo 
aUoH-itif*    lt«   Intik!  Wvfmtl   bulkh^iut 


line,  not  liaving  bocu  acted  upon, 
eonBtnicHl  hs  revocable  license. 

»T  auaiEuati,  H,  &  L  E,  Co.  t- 
CUtford,  113  Iiad-  490,  15  N.  E,  534. 

^^  Bee  the  recent  cases  of  Steams 
V,  Minnesota.  179  V.  S.  223,  and 
I^iker  V.  Afaynard,  170  U-  S.  46. 

sft  Butler  V,  PeBnsylTaaia,  10  How, 

***Fiak  V,  Ji^fTernioa  Police  Jury, 
L16  U.  9.  131. 
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g  580.  laeenses  limited  in  time  not  a  surrender  of  the  poEci 
power*  — How  should  liquor  Ucenseg,  lottery  franeliises,  and 
permits  far  otfeusivi'  establishuRiiits  fare  under  the  theory  of 
vested  rights  ?  The  prevailing  doctrine  is  that  the  stall^  eaunot 
ba.rgain  away  its  police  poiver,  but  this  doctrine  is  appli^  m 
an  extreme  and  unjust  manner. 

Let  it  be  conceded  that  a  legislature  cannnt  bind  its  tmcs 
cessors  to  tolerate  any  direct  menace  to  life  op  ppoperly  or  ti» 
public  morals,  anything,  in  short,  which  is  a  nuisance  per  u. 
There  are  other  conditions  which  affect  saft^ty,  Dr(h*r  aod 
itjfirals  in  a  more  remote  manner,  conditions  which  it  may  b** 
desirable  to  remove,  but  to  which  the  commuuity  may  adjust 
itself  without  immediate  danger.  The  maintenance  of  a  hU 
tery  or  the  sale  of  intoxicating  liquor  may  thus  be  tolerated 
in  a  community  luider  proper  regulations,  without  pfreater  evil 
than  woidd  result  from  the  evasion  of  an  umnifttreeahle  or 
unenforced  prohibition.  A  legislative  policy  which  takes  lbi« 
faet  into  consideration  is  legitimate  aud  defeusibie.  Then' 
are  industries  which  cannot  be  conducted  without  some  dan^ 
to  safety,  health  or  comfort,  and  which  are  y€*t  useful  and 
even  necessary.  Legislative  policy  may  favor  sneh  indiistnt»s 
under  regulations  minimising  their  evils,  if  a  balaneiu*?  «^ 
advantages  and  disadvantages  shows  a  clear  irain  to  the  wm 
munity.  If  then  individuals  or  corporations  embark  upon  such 
undertakings  and  invest  their  capital  under  legislativi*  saiu' 
tion,  are  their  interests  to  be  absolutely  at  the  mercy  of  tlie 
government,  without  any  constitutional  protection f  Swh 
seems  to  be  the  prevailing  doctrine  of  our  courts  which  hoW 
that  the  legislature  cannot  make  a  contract  binding  upcio  tbi' 
f?tate  which  secures  the  right  to  continue  in  a  bir-- 
reded  to  be  attended  with  puljlie  inetuivenience^  «t; 
a  nuisance  per  se.  In  promulgating  this  doctrine  without  ijal^ 
ification,  a  very  obvious  dtstineiion  m  Io*tt  sight  of:  tiflni^. 
that  between  a  reasonable  exercise  and  a  surrender  of  th^ 
tmlice  power.  Useful  and  valuable  purpoiies  may  be  witaerrrf 
by  temporarj^  licenses,  hence  they  are  reasonable  n  '  *"  ^f- 
ernment  to  the  protection  of  which  tlie  state  may  It 

hilt  perpetual  privileges  and  licenses  are  never  neetuMiy  ^ 
t  It e i*e f o re  n e ce hs a  ri  ly  uu  re ason able. 

While,  therefore,  a  business  carried  on  under  teinpw^'? 
lieeitKe  may  be  subject  tu  police  regidationik  it  should  he  f*^ 
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V    fttitntionally  secun^  from  sitppresgion  and  tiontiseatioD,  except 
Hnpcm  payment  of  eomponsation, 

^^■1  581.  Perpetual  licenses  unreasonable.— In  reason^  the  same 
■  printnplcs  should  apply  lo  all  other  licenses,  franchises,  and 
P  exemption.^.  The  United  States  Supreme  Court  has  recognised 
the  grant  of  a  perpetual  exemption  from  taxation  as  a  bind* 
ing  contract^  but  the  teudeney  of  constitutional  development 
has  been  to  stamp  Hueh  an  exemption  as  unreasonable.  On  the 
other  hand  the  exemption  of  a  person  which  miist  end  with 
his  life,  in  consideration  of  public  services  %vhich  he  has  ren* 
den>d  upon  the  faith  of  the  promise,  ought  to  be  protected 
against  withdrawal. 

Licenses  and  grants  of  street  rights  have  now  invariably 
II  time  limit,  frequently  under  constitutional  mandate,  the 
unreaRonableness  of  pt^rpetual  privileges  thus  being  recognised 
by  the  fundamental  law* 

The  maximum  duration  of  such  grants  is  commonly  fixed 
liy  jiositivt*  provision ;  hut  the  reasonableness  of  the  period 
may  he  generally  tested  by  the  expenditure  made  by  the  li- 
censee. It  is  obvious  that  the  amount  of  the  license  fee  which 
may  be  nominal,  can  furnish  no  proper  standard.  So  it  has 
been  held  that  a  municipal  corporation  cannot  revoke  a  license 
before  the  licensee  has  been  reiinbai*sed  for  his  outlay,"**  but 
that  after  a  long  period  of  enjoyment  such  reimbursement 
w4lt  be  presumed .^^  In  a  majority  of  cases  thirty  years  is  an 
ample  period  for  the  amortisation  of  the  capital  invested. 

{5  582.  Licenses  in  terms  made  revocable.— Where  a  license 
is  made  revocable  in  its  terms,  it  must  be  conceded  that  there 
cau  be  no  constitutional  claim  to  protection,^ ^  but  the  justice 
and  policy  of  revocable  licenses  is  doubtful,  for  they  will  be 
invariably  accepted  in  reliance  upon  the  non-exercise  of  the 
right  to  revoke,  and  the  revocation  is  therefore  as  much  a 
hardship  as  if  the  right  had  not  been  reserved.^*  It  is  inter- 
esting to  note  that  the  German  Trade  Code  has  abandoned  the 
system  of  revocahle  licenses,  and  in  the  case  of  the  liquor  busi* 


1 
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*i  Town  of  Spencers.  Andrew,  S2  ^'^  Scliirucbow   v.    Chicago,   68    111, 

Iwwn  14.  12  L.  R.  A.  115.  444. 

42  City  CouneU  Augtisia  v.  Bururo,  <*  CovfrnUle  v.  Edwarda,  155  lod. 

'  m  On,  m,  m  u  b*  a.  34u,  zn,  5s  x.  e.  495. 
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ness  even  forbids  time  limitations,  every  license  being  granted 
for  the  life  of  th,e  holder."*** 

In  Massachusetts  the  principle  of  revocability  is  extended  to 
the  location  of  street  railroad  tracks.  The  report  of  the  Spe- 
cial Committee  appointed  under  the  act  of  1897  to  investigate 
the  relations  between  cities  and  towns  and  street  railway  com- 
panies speaks  of  the  legal  position  of  the  latter  as  **  peculiar, 
almost  anomalous/'  and  as  **in  theory  to  the  last  degree  il- 
logical." While  the  Committee  foimd  that  the  system  worked 
on  the  whole  satisfactorily,  so  that  neither  the  municipalities 
nor  the  companies  desired  a  radical  change,  the  former  wish- 
ing to  retain  the  right  of  revocation  at  will  as  a  weapon— **a 
sort  of  discussion  bludgeon"— the  latter  preferring  to  a  fixed 
term  a  franchise  practically  permanent,  and  what  the  report 
calls  a  tenure  during  good  behavior,  yet  the  Committee  recom- 
mended that  the  action  of  the  municipal  authorities  should  be 
subject  to  revision,  and  the  law  now  provides  for  revocation  of 
locations,  upon  notice  and  hearing,  if  the  public  necessity  and 
convenience  in  the  use  of  the  streets  so  require,  for  good  and 
sufficient  reasons  to  be  stated  in  the  order  therefor,  such  onler. 
unless  the  company  consents,  not  to  be  valid  until  approved 
by  the  board  of  railroad  commissioners  after  public  notice  and 
hearing.^^  The  right  of  appeal  to  a  higher  administrative  au- 
thority gives  practically  the  same  security  against  arbitrar)' 
spoliation  as  would  result  from  judicial  protection.  The  chief 
difference  between  such  tenure  and  a  contractual  right  seems 
to  be  that  the  latter  can  be  forfeited  only  by  breach  of  duty 
and  misconduct,  while  the  former  may  have  to  be  surrendered 


CHAPTER  XXVn, 
SOdAI.  AHD  ECONOMIC  EEFOBMS. 

§  683,    In  generaL  — The  establisliment  of  the  modern  social 

id  eeonomie  siysteru  involved  the  abrogation  of  a  niiniber  of  in* 

itutionH  which  cJaimed  the  proteetioo  due  to  vested  rights: 

ignorial  rights  and  bondage,  class  and  trade  privileges  and 

oijopolies,  biirdens  and  restrictions  on  property  in  land,  and 

,e  hoidingH  of  the  Dead  Hand.    In  j^Vm erica  the  institution  o£ 

ivery  has  furnished  the  one  great  example  of  vested  rights 

itagonistie  to  tlie  progress  of  civilisation.    The  downfall  of 

d  systems  has  often  been  preceded  by  great  political  erines 

id  revolutions,  and  the  measures  directed  against  them  have 

cousequeuee  not  always  been  normal  manifestations  of  law 

id  government^  and  hardly  furnish  a  test  for  the  limitations 

[  the  poliee  power.    But  the  necessary  reforms  have  always 

en  finally  aceomplished  by  legislation,  and  it  is  instructive 

note  the  attitude  which  government,  claiming  to  act  through 

the  form  of  law,  has  taken  toward  tbe  problem  of  vested  rights. 

THB  ABOLITION  OF  8LAVBBY,     §5  S84-SS6. 

I  5S4  Early  legislation.— There  are  two  ways  in  which  a 
te  may  abrogate  slavery  without  a  spoliation  of  vested 
lits-  by  emancipatini:  the  future  issue  of  living  slaves,  and 
granting  compensBtion. 
Tho  former  plan  was  adopted  by  some  of  the  Northern 
ites.  PetuiHylvania  in  1780  abolished  the  slavery  of  children 
a  (Consequence  of  the  slavery  of  the  mother;  such  children 
>re,  however^  to  remain  the  servants  of  the  proprietor  of  the 
>ther  until  the  age  nf  twenty-eight.  Connecticut  and  Rhode 
and  provided  in  1784  that  children  thereafter  born  of  slaves 
on  Id  he  free.  New  York  adopted  the  method  of  the  Penn- 
Ivnina  law  in  1790,  New  Jersey  in  1804.  The  statutory  ser- 
e  of  the  children  was  similar  to  thnt  of  apprentiees  bound 
rt  by  the  overseers  of  the  poor. 

§  586*    Legislation  during  the  civil  war  and  the  question  of 
6onip6nsation.— For  thr  Sonfbi^rn  Nfatt^s  ertuioeipntidn  whs  not 
iisid^*r*'d    by    responsihli'    L''nVi  riiirn'iTts    until    nfter    the    out- 
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break  of  the  Civil  War.^  On  March  6,  1862,  President  Lincoln 
recommended  to  Congress  the  adoption  of  a  joint  resolution 
to  the  effect  that  the  United  States  ought  to  co-operate  with  any 
state  which  may  adopt  gradual  abolishment  of  slavery,  giving 
to  such  state  pecuniary  aid,  to  be  used  by  such  state,  in  its 
discretion,  to  compensate  for  the  inconveniences,  public  and 
private,  produced  by  such  change  of  system.  Such  a  resolution 
was  adopted  by  Congress  on  April  10.  In  Missouri  serious 
efforts  were  made  in  the  Legislature  to  carry  through  some 
plan  of  gradual  emancipation,  but  they  failed.^  On  April  16. 
1862,  Congress  abolished  slavery  in  the  District  of  Columbia, 
providing  for  compensation  to  the  slave  owners  and  appro- 
priating $1,000,000  for  that  purpose,^  but  on  June  19,  1862,  an 
act  was  passed  declaring  that  thereafter  neither  slavery  nor 
involuntary  servitude  should  exist  in  the  Territories,  without 
making  any  mention  of  compensation.*  In  the  Preliminarr 
Emancipation  Proclamation  of  September  22,  1862,  the  Presi- 
dent stated  that  he  would  in  due  time  recommend  that  upon 
the  restoration  of  constitutional  relations  loyal  citizens  in  the 
South  be  compensated  for  all  losses  by  acts  of  the  United 
States,  including  the  loss  of  slaves.  The  emancipation  of  Jan- 
uary 1,  1863,  was  purely  a  Avar  measure,  not  applying  to  paci- 
fied districts,  and  while  it  freed  millions  of  slaves  it  did  not 
attempt  to  abrogate  the  institution  even  in  the  territory  for 
which  it  Avas  proclaimed.  Under  the  circumstances,  compensa- 
tion was  out  of  the  question.  On  December  31,  1862,  Congress 
had  provided  that  in  the  new  state  of  West  Virginia  all  chil- 
dren thereafter  born  of  slaves  should  be  free,  slaves  under  the 
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and  Missouri,  January  11,  1865.  When  the  Thirteenth  Amend- 
ment to  the  federal  constitution,  abolishing  slavery,  was  pro- 
posed, the  discussion  turned  upon  the  question  whether  the 
national  government  had  power  to  abolish  for  the  states,  not 
whether  any  government  might  abolish  without  compensation. 
Compensation  was  not  considered  and  the  amendment  became 
part  of  the  constitution  without  it. 

§  686.  Constitutional  aspect  of  abolition.— Abolition  in  the 
United  States  came  as  the  result  of  a  war,  of  which  slavery 
had  been  the  cause,  and  which  had  cost  more  money  than  the 
slaves  had  been  worth ;  it  came  moreover  when  the  institution 
had  been  practically  destroyed  and  could  not  possibly  have 
been  maintained  any  longer.  It  is  therefore  impossible  to  draw 
general  constitutional  inferences  from  the  denial  of  compen- 
sation; on  the  other  hand,  there  is  nothing  to  show  that  at 
any  time  before  the  war  or  even  during  the  first  years  of  the 
war,  outright  abolition  without  compensation  was  regarded 
as  a  constitutional  power  of  government.  The  precedents  of 
England,  France  and  Russia  had  been  in  favor  of  compensa- 
tion. The  preponderance  of  opinion  in  favor  of  compensation 
is  all  the  more  remarkable  as  the  property  abolished  was  of  a 
kind  utterly  repugnant  to  moral  sentiment. 

TRADE  PRIVILEGES  AND  FEUDAL   RIGHTS.     §§  587-588. 

§  687.  Class  and  trade  privileges  and  exemptions.— The  con- 
stitutional status  of  established  privileges  and  exemptions  in 
America  has  already  been  considered.  They  have  never  been 
of  overruling  importance  in  the  United  States  so  as  to  domi- 
nate the  economic  system  of  the  country.  It  is  well  recog- 
nised that  they  are  contrary  to  public  policy,  and  their  aboli- 
tion for  compensation  is  therefore  clearly  justified.^ 

In  the  states  of  the  European  Continent  the  demand  for  free- 
dom of  trade  and  industry,  and  for  equality  in  the  distribution 
of  public  burdens,  led  to  an  extensive  abrogation  of  privileges 
and  exemptions  of  various  kinds,  and  the  right  to  compensa- 
tion seems  to  have  been  determined  largely  by  equitable  con- 
siderations. 

The  abolition  of  gild  monopolies  was  not  regarded  as  sub- 

«  West   River  Bridge   Co.    v.   Dix,  County  of  St.  Clair,  7  111.  197;  Cen- 

6  How.   507;   Commissioners  of  the  tral    Bridge    Corp.     v.    Lowell,     70 

Sinking    Fund    v.    Green    &c.    River  Mass.   (4  Gray)  474. 
Navigation  Co.,  79  Ky.  73;  Mills  v. 
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ject  to  an  obligation  to  make  compensation,  as  their  privileges 
were  of  a  semi-political  character,  and  were  claimed  to  be 
held  for  the  public  benefit  and  not  for  private  emolimient.  A 
German  imperial  law  of  1654  gave  to  municipal  governments 
the  power  to  alter  any  gild  charter."  In  England  the  tendency 
was  since  the  Fifteenth  Century  to  supersede  the  restrictive 
bye-laAvs  of  companies  and  corporations  by  parliamentary  en- 
actment, w^hich,  while  they  did  not  establish  freedom  of  trade, 
at  least  placed  trade  restrictions  under  public  sanction  and 
control,^  so  that  the  final  abolition  of  restrictions^  did  not 
appear  as  a  measure  directed  against  private  right;  it  saved, 
indeed,  the  customs  of  gilds  which  by  that  time  had  become 
practically  impotent.^  ^  In  France  gild  monopolies  were  abol- 
ished in  1776,  but  it  is  said  that  the  gild  of  barbers  was  ex- 
cepted, because  they  had  bought  their  privilege  and  the  state 
could  not  pay  them^^— a  clear  recognition  of  the  principle  of 
vested  rights.  The  French  law  abolishing  the  monopoly  ()f 
brokers  (excepting  exchange  brokers)  provided  for  indemni- 
fying those  established  in  the  business.^  ^  Prussia  abrojrateil 
trade  monopolies  (Bannrochte),  partly  without  compensation 
* 'because  experience  has  shown  that  the  abrogation  does 
not  diminish  profits/ ^^"^  while  as  to  others  compensation 
was  made  to  depend  upon  proof  of  loss.^^  A  Prussian  law 
of  1861  abolished  exemptions  from  the  land  tax,  grantinir 
compensation  of  twenty  times  the  amount  of  the  annual  tax 
where  the  exemption  had  been  originally  granted  for  a  con- 
sideration or  otherwise  rested  upon  special  acts  of  a  private 
nature,  and  of  thirteen  and  a  half  times  the  amount,  in  the  ab- 
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icicii^iits,  saving  reots  and  services  lierlain,  theretofore  law- 
illy  created  or  reservetL  Hiniilar  provisions  are  foimd  in 
'^iseoDsin,  Minnesota  and  Arkansas.  The  provision  was 
ken  over  from  the  Revised  Statutes  of  1828  and  is  also  to  be 
iind  in  the  Revised  Laws  of  181?^.  The  saving  clause  shows 
at  tlie  aboiitiou  was  intended  to  be  retroaetive;  but  as  mili- 
ry  tenures  never  existed  in  New  York  any  more  than  in  the 
ther  colonies  or  states,  it  is  not  easy  to  see  what  vested  rights 
uld  have  been  destroyed,  the  main  incident  to  socagre  tenure, 
ie  rent  service,  being  expressly  saved  by  the  s^tatute.  The  abo- 
lition of  military  tenures  in  England^ **  was  acconipauied  by 
be  oreation  of  an  excise  tax  to  compensate  the  King  for  his 
;  but  no  provision  was  ina<le  for  compensating  the  mesne 
Drds  whose  tenures  and  incidental  profits  were  likewise  taken 
iway.  The  earlier  plan  for  abolish  in  pr  military  ten  n  res,  moved 
ti  Parliament  in  the  reign  of  James  I»  contained  a  provision 
'for  a  convenient  rent  to  be  assured  to  the  lords  of  every 
flight's  fee-/'  and  upon  the  abrogation  of  patrimonial  and 
leri table  jurisdictions  in  Scotland  in  1747  an  indemnity  of 
£10400(1  was  awarded  to  the  lords.  The  seignorial  rights  in 
y'rance  (1789),  Austria  (18481,  and  Prussia  (1850)  were  abro- 
»ted  without  provision  for  indemnity,**  The  denial  of  com- 
mutation in  these  cases  rested  upon  the  theory  that  rights  to 
iomtmlsory  personal  services,  hunting  privileges,  mortuaries, 
jte.,  were  mere  incidents  to  a  personal  servitude,  and  that  their 
laetion  eould  not  grow  into  vested  rightsJ^ 

PERPETITITIES  AND  MORTMAIK.     j|  5S9-596. 

S  589.    PeipetuaJ  rents,— Perpetual  ground  rents  arc  either 

cidents  to  a  socage  tenure  (rents  service),  or  rest  upon 
[rant  without  the  relation  of  lord  and  tenants  ^  They  have 
br  a  long  time  ceased  to  be  created  in  this  country,  but  rents 
luting  from  earlier  periods  still  exist  in  Eastern  states,  notably 

Xew  York  and  Pennsylvania.  In  1869  a  statute  was  enacted 
Pennsylvania    enabling   the   owner   of   property    burdened 

th  an  irredeemable  rent  to  institnte  proceedings  against  the 


i«12  Car.  IT,  c.  24,  16fi0, 

17  B<JBcher    NationalcH*kotiomi©    II, 

124;  Meyer  VerwattiJigsri'i^hl,  p. 
>n.  The  G^Tman  laws  ^n  the  sub- 
let ure  i^oUected  in  Kraut,  Privut* 
rkU  1886,  p.  118-122, 


^^  Lassalle,  Syatein  der  erworbeneB 
Tfcwhte  T,  191,  |  9. 

1^  R^Dts  charge,  or  rents  seok ; 
Blaekit.  II,  41. 
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owner  of  the  rent  for  its  redemption  at  a  sum  to  be  assessed  by 
a  jury,  the  damages  not  to  be  estimated  at  less  than  twenty 
years'  purchase  thereof. 2<^  This  statute  was  declared  uncon- 
stitutional upon  the  ground  that  the  removal  of  restrictioas 
on  alienation  did  not  constitute  a  public  use  for  which  the 
power  of  eminent  domain  can  be  exercised.^'  This  decision  can- 
not be  accepted  as  sound.  In  the  words  of  one  of  the  justices 
of  the  court:  **It  cannot  be  that  contracts  of  a  past  genera- 
tion are  beyond  the  reach  of  law  for  a  proper  purpose,  a  pur- 
pose not  to  destroy,  but  to  change,  to  suit  the  interests  of  the 
state.  Otherwise  a  contract  would  stand  on  a  higher  plat- 
form than  that  of  the  people  to  change  their  form  of  govern- 
ment. * '  It  appears  from  the  opinion  that  the  court  would  have 
admitted  the  validity  of  an  act  forbidding  the  future  creation 
of  perpetual  ground  rents.  There  can  indeed  be  no  doubt  that 
the  prevention  of  perpetual  burdens  is  a  legitimate  object  of 
public  policy .2  2  And  it  may  be  confidently  asserted,  that  what- 
ever policy  may  be  legitimately  pursued  by  prospective  stat- 
utes, may  also  be  enforced  against  vested  rights  of  indefinite 
duration  by  the  exercise  of  the  power  of  eminent  domain. 
Otherwise  the  heritage  of  past  generations  Avould  shackle  for- 
ever the  future  of  the  economic  and  social  system  of  the  coun- 
try. Upon  the  principle  laid  down  by  the  Pennsylvania  court, 
no  constitutional  legislation  could  have  abolished  the  feudal 
system  of  Euroi)e. 

§  590.  Perpetual  covenants.— There  seems  to  have  been  no 
legislation  in  this  country  dealing  retroactively  with  perpetual 
restrictions  upon  the  use  of  land.    It  is,  however,  well  estab- 
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tude  should  be  given.    There  can  be  no  harm  in  allawiiig  the 

fullest  latitude  to  nion  m  bioding  thomsHivoji  and  their  per* 

8Dna]    representatives  to   answer  in  damages   for   breach   of 

their  obligations  j  but  great  detriment  would  arise,  and  raueh 

■  eonfusinn  of  rights,  if  parties  were  allowed  to  invent  new 

Htnodes  of  holding  and  enjoying  property,  and  impress  upon 

Btheir  lands  and  tenements  a  peeuliar  eharaeter  whic^h  should 

follow   them   into  all   hands  however  remote/*^'*     A    law   of 

tMassaehnnetts  provides  that  eouditions  or  restrictions,  un- 
limited as  to  time,  b}'  which  the  title  or  use  of  real  property 
is  affected,  shall  be  limited  to  the  term  of  thirty  years  from 

Pthe  date  of  their  creation  except  in  eases  of  gifts  for  pnblic 
charitable  or  religious  purposes.  But  the  law  does  not  apply 
to  conditions  or  restrictions  existing  at  the  time  of  its  enact- 
ment.^ 


I 


I  Ml*     Entails.— The  rule  against  perpetuities  is  received 
in  America  as  part  of  the  common  law,^^  and  in  Louisiana  the 
rale  of  the  French  Civil  Code  accomplishes  the  like  purpose,** 
The  estate  tail  of  the  English  law  does  not  constitute  a  per- 
petuity, since  the  tenant  in  tail  was  at  least  since  the  fifteenth 
century  enabled  to  convey  a  fee  simple  by  fine  and  recovery. 
In  many,  perhaps  nearly  all,  of  the  United  Htatea  estates  tail 
have  been  abolished  by  statute,  so  in  Virijinia  in  1776^  in  New 
York  in   1786.     Tht*  statute  of  New  York  nnth^rtook  to  eon- 
^  vert  existing  estates  tail  into  estates  in   fee  simple.     While 
^t  this  destroyed  the  estates  in  remainder  and  reversion,  it  ean- 
^■|ft  be  regarded  as  an  interference  with  vested  rights,  since 
^P^^n  before  the  statute  these  future  interests  had  been  liable 
Hto  be  cut  off  by  the  tenant  in  tail.     A  special  statute  for  the 
'      barring  of  an  entail  has  therefore  been  held  constitutional  in 
^  Ohio.2*     In  Illinois  estates  tail  are  converted  into  life  estates 
Bin  the  first  tenant  with  remainder  in  fee  simple  in  the  persons 
'     to  whom  at  common  law  it  would  pass  npon  his  death/"^**    This 
statute*  however,  applies  only  to  estates  tail  to  ho  created  in 
the  future;  and  it  seems  that  a  retroactive  provision  of  this 
nature  would  be  line onstitut ion al,  since  the  common  law  right 


I     ta  Lord    Brotigtian]    in    Keppel    v. 
Bailevp  2  Uyl  &  K.  517. 

3*LiiwB  li^ST,  ch.  418;  Bev.  Laws, 
Ck  134,  5  20, 

^  Gmy»    Bule    Agaiu^    Perpetui- 


ties, §  iiOO;  Chxkott  V.  Hart,  23  Col 

40,  35  L.  R.  A,  41. 

=*  Louisiana  Code,  |  768> 
soCarroil  v.  OlmBtcd,  16  Ok  251, 
a*Bov*  Stat,  OonTeyances,  §  #♦ 
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of  the  tenant  in  tail  to  suffer  a  recovery  or  the  method  of  as- 
surance substituted  therefor  in  America  must  be  regarded  as 
constituting  a  vested  property  right.^^ 

§  692.    Acts  of  secidarisation.— The  holding  of  property  to 

charitable  uses,  and  the  holdings  of  corporations  under  licenses 
in  mortmain  or  other  statutory  authority  corresponding  to 
such  license,  constitute  exceptions  to  the  rule  against  per- 
petuities. 

During  the  Middle  Ages,  and  down  to  the  last  century  the 
large  possessions  of  the  Catholic  Church  illustrated  in  a  con- 
spicuous manner  and  on  an  enormous  scale  the  evils  of  landed 
property  withdrawn  from  commerce  and  alienation.  These 
evils  led  in  France  (1789),  Germany  (1801),  and  Italy  (1870) 
to  a  process  of  so-called  secularisation  by  which  the  state  con- 
fiscated large  amounts  of  ecclesiastical  property.^  These  acts 
of  secularisation  were  generally  admitted  to  be  violations  of 
the  principle  of  the  sanctity  of  vested  rights,  but  were  justified 
or  excused  on  the  ground  of  political  necessity. 

§  693.  Suppression  of  monasteries  in  England.— The  sup- 
pression of  the  monasteries  in  England  at  the  time  of  the 
Reformation  was  accomplished  only  in  part  by  direct  con- 
fiscation. In  the  canon  law  suppression  is  a 'technical  term  for 
the  taking  of  benefices  for  cause  and  by  a  judicial  proceeding. 
Henry  VIII  began  his  attack  upon  the  possessions  of  the 
church  by  procuring  in  1528  from  the  Pope  a  license  to  sup- 
press certain  monasteries.  A  general  visitation  followed  in 
1535  for  the  purpose  and  with  the  result  of  discovering  abuses 
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and  his  heirs  and  aflsigos  **to  do  and  use  herewith  his  and 
their  own  wills  to  tlie  pleasure  of  Almighty  God  imd  to  the 
honaur  and  profit  of  this  realm/ *  Yearly  pensions  were  to  be 
allowed  to  the  ehief  heads  and  governors  of  these  houses,  anfl 
the  monks  were  to  be  eormnitted  to  honorable  great  monas* 
teriea  The  statute  of  31  Henry  VIII  chapter  13  entitled  '*an 
act  for  diasohitiou  of  raonasteriej*  and  abbieR''  m  generally  be- 
lieved to  have  accomplished  the  suppression  of  religions 
houses;  but  the  aet  merely  confirms  former  suppressions  and 
surrenders  and  vests  in  the  King"  all  other  monasteries^  etc 
'*whi<'h  herprifter  shall  happen  to  be  dissolved,  suppressed,  re- 
nounced, relinquished,  forfeited,  given  up,  or  by  any  other 
means  shall  come  to  the  King's  hands.'*  The  acts  of  37  H. 
VIIl  cap,  4  and  1  Edw,  VI  cap,  14  vested  in  the  possession  of 
the  King  without  office  found  all  ehan tries,  colleges,  free  chap- 
els  and  hospitals  with  certain  exceptions  (the  cathedral 
churches^  the  colleges  of  Oxford,  Cambridge,  Eton^  etc).  The 
act  recited  the  abuses  connected  with  these  institutions,  and 
that  their  conversion  to  good  and  godly  uses  had  best  be  com- 
niitted  to  the  King.  It  made  provision  for  annuities  to  be 
granted  to  all  persons  supported  out  of  these  establishmenta, 
and  directed  the  continuation  of  all  grammar  schools  main- 
tained thereby;  the  income  from  a  portion  of  the  lands  con- 
fiscate<l  was  to  be  applied  toward  the  maintenance  of  piers, 
wall^  and  banks  against  the  ravages  of  the  sea.  All  these  acts 
K  are  careful  to  save  the  rights  of  strangers^  but  fail  to  reeog- 
^  nlae  a  right  of  reversion  in  the  original  donors  or  their  heirs.*^ 

§  594.  Virginia  l^slation.— There  are  a  few  cases  in  the 
.  history  of  Ameriean  legislation  which  throw  some  light  on 
H  the  constitutional  aspects  of  the  secularisation  of  ecclesiastical 
<     property. 

In  Virginia  the  Episcopal  Church  had  become  established 
B  during  the  colonial  period,  and  under  legislative  sanction  prop* 
W  erty  bad  become  vested  in  the  various  parishes.  At  the  time 
of  the  Revohition,  the  rights  of  the  church  to  all  its  property 
Bwere  confirmed  and  several  statutes  were  passed  from  1784 
to  17B8  for  the  vesting  of  such  property  in  appropriate  church 
I  authorities.  In  17i>H  however  all  these  coniirniatory  act?*  were 
Ircpealefi  as  inconsistent  with  the  constitution  and  the  princi* 


I 
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pies  of  religious  freedom,  and  in  1801  the  legislature  passed 
an  act  claiming  the  right  of  the  state  to  all  the  property  of 
the  Episcopal  Churches,  and  directed  the  overseers  of  the 
poor  to  sell  all  vacant  glebe  lands  and  appropriate  the  pro- 
ceeds to  the  use  of  the  poor  in  the  parish.  The  United  States 
Supreme  Court,  in  a  case  coming  from  that  portion  of  the 
District  of  Columbia  formerly  belonging  to  Virginia,  held  the 
acts  of  1798  and  1801  inoperative  to  divest  the  church  of  the 
property  acquired  previous  to  the  revolution.*®  In  the  state 
of  Virginia  itself,  this  legislation,  though  with  considerable 
doubt  and  division  of  judicial  opinion,  was  sustained  and 
finaHy  acquiesced  in.*"^ 

§  696.  Pawlet  v.  Clark.— A  different  disposition  was  made 
of  a  case  coming  from  Vermont.  A  Royal  Charter  of  1761 
had  granted  lands  in  the  township  of  Pawlet  in  the  then  Prov- 
ince of  New  Hampshire  in  a  number  of  shares,  among  them 
**one  share  for  a  glebe  for  the  Church  of  England  as  by  law 
established."  After  the  Revolution  the  township  fell  to  Ver- 
mont. Vermont  in  1794  granted  to  the  towns  of  the  state  the 
entire  property  of  the  glebes  therein  situate  for  the  use  and 
support  of  religious  worship ;  and  by  another  statute  of  1805 
changed  the  grant  for  the  use  of  the  schools  of  the  towns. 
This  act  was  upheld  upon  the  ground  that  from  the  time  of 
the  charter  to  the  act  of  1794  there  existed  no  episcopal  church 
in  the  town  of  Pawlet,  and  that  before  the  erection  of  such 
church,  the  state  of  Vermont,  as  the  successor  to  the  rights 
of  the  Crown,  with  the  assent  of  the  town,  had  power  to  ap- 
propriate the  land  to  other  uses.    The  original  grant  in  other 
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territorial  legislature  of  Utah  in  1S&5.  The  act  o(  Congress 
iirj^imising  the  territory  had  provided  that  all  its  laws  should 
be  suhmittecl  to  Congress  and  upon  disapproval  hy  it  should  hi^ 
fiull  and  void.'*"  It  was  not,  however,  until  1862  that  Congress 
acted.  By  aot  of  July  1,  1S62,  it  disapproved  and  annulled  the 
incorporating^  ordLnaiicu  of  the  state  of  Ueseret  of  1851,  and  the 
I'tinfirniatory  territorial  act  of  1855^  and  all  other  acts  estab- 
nfthiujyr.  maintaining  or  (countenancing  polygamy;  and  it  pro- 
vidt*tl  that  no  eorpo ration  or  aasoeiation  for  religious  or  char* 
itable  purposes  should  hold  real  estate  of  greater  value  than 
$5n,(¥)(>,  and  that  all  real  estate  lio!<1  in  euntniveation  of  this 
provision  should  be  forfeited  and  escheat  to  the  United 
States:*'  After  an  interval  of  twenty-five  years  Congress  iu 
1887  umlertnok  to  carry  into  eifect  the  previous  act  of  1862. 
By  statute  of  Mareh  3d  of  that  year  it  dissolved  the  corpora- 
tion of  the  church  of  Jesus  Christ  of  Latter  Day  Saints,  and 
directed  proceedings  to  be  taken  for  windinj^  up  its  affairs 
and  for  forfeitinf?  and  escheating  its  property  held  in  violation 
of  the  act  of  18G2  {excepting  property  held  exclusively  for 
purposes  of  worship  or  burial);  such  property  to  be  disposed 
of  for  the  benetit  of  the  eonimon  schools  of  the  territory.^* 
Suit  was  brought  accordingly  by  the  United  States,  and  it 
was  found  that  all  property  had  been  acquired  since  1862,  and 
that  only  one  piece  was  used  for  religious  purposes ;  a  receiver 
was  accordingly  appointed.  Upon  appeal  to  the  Supreme 
Court,  the  decree  of  the  lower  court  was  sustained ."^^  It  was 
hebl  that  under  the  aet  of  1862  the  corporation  could  be  legally 
dissolved,  and  that  its  real  propertly  was  liable  to  pass  to  the 
ITnited  States,  whether  upon  the  theory  of  forfeiture  for  viola- 
tion of  law,  or  upon  that  of  reverter  as  a  consequence  of  cor- 
I>orate  dissolution,  the  United  States,  through  the  Town  Site 
Act,  havini^j  been  the  donor  of  the  corporate  lauds;  and  that 
the  personal  property  ceased  to  be  the  subject  of  private  own- 
ership and  beearae  subject  to  the  disposal  of  the  sovereign; 
that  in  accord  a  nee  with  genera!  principles  of  jiirisprndence 
the  proper  and  lawful  disposition  of  all  this  property  was  to 
devote  it  to  other  public  benefieial  uses,  and  that  the  appropri- 


4ft  Acl  SepL  9,  1850,  %  e*  9  f3tat. 
lit  I,,  p.  453. 

*i  12  Stat,  at  L.  503, 

«i  I  Bui'nl  Eev,  gut.  p.  5GS. 


*^  MormoD  Cliurefi    (the  kte  Cor- 
lurnition  &c.)  t.  UmtcKl  3tfilea,  136 
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ation  of  such  property  as  had  been  forfeited  and  escheated 
to  the  United  States,  to  common  school  purposes,  was  within 
the  power  of  Congress.  This  suit  did  not  determine  which  of 
the  property  became  forfeited  or  escheated;  nor  did  the  Su- 
preme Court  decide  what  was  the  proper  mode  of  disposition 
of  the  non-forfeited  property.  These  questions  seem  to  have 
received  no  further  judicial  determination,  for  by  resolution 
of  October  25,  1893,  Congress  restored  to  the  Church  all  per- 
sonal property  on  condition  that  polygamy  should  be  no  longer 
sanctioned,  and  by  act  of  March  26,  1896,  the  real  property  was 
restored.** 

LEGISLATIVE   POWEB   OVEE  ELEEMOSYNARY  TEUST8. 
§§  597-601. 

§  697.  Eleemosjmary  trusts  under  the  Dartmouth  College 
doctrine.— The  extent  of  the  legislative  power  over  corporate 
or  trust  property  held  for  eleemosynary  purposes  can  hardly 
be  regarded  as  definitely  settled. 

In  the  case  of  The  Trustees  of  Dartmouth  College  v.  Wood- 
ward,*^ in  which  the  whole  question  was  most  fully  disciisse<l. 
the  eleemosynary  trust  was  vested  in  a  corporation  create<l  by 
royal  charter.  The  act  of  the  legislature,  the  validity  of 
which  was  attacked,  primarily  attempted  the  alteration  of  th^' 
constitution  of  the  corporation,  by  changing  its  name,  its  gov- 
erning body,  and  some  principles  and  details  of  management; 
but  its  purpose  was  not  to  destroy  the  trust  itself,  or  to  ai»- 
proprlate  the  property  to  uses  alien  to  the  intentions  of  the 
founder.     The  Supreme  Court  held  that  the  particular  consti- 


§597 


ELEEMOSrXARY  TRUSTS. 


619 


I 


tution  of  the  corporation  was  an  e»seiitial  part  of  its  ehartHr, 
and  that  this  chartrr  eoiiHlitntetl  n  contract.  Justice  Stor>' 
sit*eiiis  to  iiitlttiatc^"  that  with  the  assent  of  the  corporation 
the  objec^t  of  the  legisilature  could  haTe  been  accomplished,'*^ 
and  thnt  the  ?ict  would  nLso  have  been  valid  under  a  power 
of  araendmeut  or  repeal  reserved  in  the  charter.  Following 
the  hitter  suggestion,  most  states  have  sinec  made  such  reser- 
vation in  ^'ranting  corporate  charters. 

It  appears  thai  the  decision  in  itself  does' not  determine  tiie 
(pie?ition  in  liow  far  the  objects  of  the  eleemosjuary  foimda- 
tion  are  protected,  or  in  how  far  they  are  suhjeet  to  legislative 
control  under  a  reserved  power  over  corporate  charters. 

The  former  questimj  was,  however,  very  fally  discussed  in 
the  opinions  delivered.     The  contract  between  the  state  and 

[the  corporation  it*?elf,  consisting  in  the  charter,  was  evidently 
not  the  only  one  wlncli  the  ctuirt  recognised  as  entitli^d  to  con- 

! ittitutianal  protection;  while  Chief  Justice  ^rarshall  in  one 
place  speaks  of  a  contraet  lM*twtM^n  the  Kinpf  (state)  and  the 
trustees,'**^  he  in  another  place  say*i :  *^Thts  is  plainly  a  con- 
tract to  which  the  tbuiors,  the  tinistees,  and  the  crown  were  the 
*»rj^nal  partitas  '^^'  and  in  still  anotln*r  passage^**  he  lays  all 
stress  upon  Ihe  contrm.'t  madt^  between  the  thnior;^  and  the 
trustees  for  the  benefit  of  education.  It  is  admitted  that  the 
rase  is  not  quite  so  clear  as  that  of  a  gift  to  an  individual: 
**Neitlier  the  founders  of  the  college  nor  the  youth  for  whose 
benefit  it  was  founded  complain  of  the  alteration  made  in  its 

I  charter,  or  think  themselves  injnreil  by  it.  The  trustees  alone 
comphiiu,  and  tiie  tru.^te«\H  have  no  beneficial  interest  to  be 
protected/'*     But  the  difficnlty  arising  from  the  want  of  a 

P  definite  henr*fi<»iary  is  overc>onie  liy  the  estahlisihment  of  th.: 
•*body  corporate  as  possessing  the  whole  legal  and  equitahh^ 
interest,  and  completely  representing  the  donors,  for  the  pur 

IpoHc  of  exeeuting  the  trust/' *^  Yet  a  valid  and  hinfling  con- 
tract seems  to  exist  even  irrespective  of  the  fact  of  iucorpora- 
lion.  **The  founders  of  the  college  *  ♦  ♦  contracted  for 
i 


*T  'Tilt'   asRLml    of  the  corpora  lion 

wrtiiTd  not  i^xnise  a  porvcrBi<Mi  **f  tlif» 

ori|r^na]  ptirpnot'^  of  tbe  fr>imd]tti<>ti ; 

Htatt'  V.  Adftrnw.  44   Wa.  570;    P^nu- 

tt^lmmm  LVUege  Qs^Mm,  13  Wall  im* 


**  [\  638. 
*"»  p,  643, 

f'O  p.  64fi. 
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^  p.  654. 
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the  perpetual  application  of  the  funds  which  they  gave  to 
the  objects  for  which  those  funds  were  given.'*'  ''Religion, 
Charity,  and  Education,  are,  in  the  law  of  England,  legatees 
or  donees,  capable  of  receiving  bequests  or  donations  in  this 
form.  They  appear  in  court,  and  claim  or  defend  by  the  cor- 
poration. Are  they  of  so  little  estimation  in  the  United  States 
that  contracts  for  their  benefit  must  be  excluded  from  the 
protection  of  words  which  in  their  natural  import,  include 
them?"*  In  the  opinion  of  Justice  Washington  eleemosynary 
trusts  are  inviolable  because  the  powers,  rights  and  privileges 
incident  to  them  flow  from  the  property  of  the  founder  in  the 
funds  assigned  for  the  support  of  the  charity.*^  It  is  impossible 
to  escape  the  conclusion  that  the  court  considered  property 
vested  in  trustees  for  eleemosynary  purposes  as  protected  upon 
the  theory  of  contract  with  or  without  incorporation;  in  fact 
the  argument  of  the  court  is  directed  to  showing  that  the 
fact  of  incorporation  cannot  be  relied  upon  as  a  basis  for  the 
exercise  of  legislative  powers  which  the  court  plainly  assumes 
could  not  be  claimed  without  it.^ 

If  it  may  then  be  assumed  that  eleemosynary  trusts,  whether 
incorporated  or  unincorporated,  enjoy  the  fullest  constitu- 
tional protection  under  the  doctrine  of  the  Dartmouth  College 
case,  the  further  question  arises:  is  this  protection  impaired 
or  taken  away  through  incorporation  imder  laws  which  re- 
serve to  the  legislature  full  power  of  amendment  and  repeal 
over  the  charter? 

§  698.  Doctrines  laid  down  in  Mormon  Church  case.— The 
only  decision  of  the  Supreme  Court  of  the  United  States  which 
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pos^s.  With  regard  to  property  not  so  reserved  the  Supreiiie 
Court  laid  down  the  principle  that  the  personal  property 
e^ase4i  to  be  the  subject  of  private  ownership  and  beeomes 
fiubjeet  to  the  dispogal  of  the  sovereign  authority,  and  thai 
the  real  estate  reverts  to  the  donors  or  grantors  subject  to  the 
chiiritalile  use.  If  the  particuhir  charitable  use  to  which  the 
I  corporation  has  devoted  its  property  m  unlawful  or  impracti 
cable»  the  Supreme  Court  holds  that  its  applieation  to  cognate 
purposes  (in  this  instance  cdneational)  may  be  directed.  Thi* 
court  admits  that  in  some  states  in  that  case  the  prnperty 
woidd  revert  to  the  donor  or  hh  heirs  discharged  of  any 
trust;  but  it  declares  that  this  doctrine  cannot  be  applied 
where  the  fund  is  aceumukted  from  numberlGss  small  eontri* 
biitions  so  that  the  donors  cannot  be  ascertained,  and  with 
regard  to  real  estate  the  doctrine  would  be  immaterial  in  the 
present  case,  since  the  land  of  the  dis?4olved  corporation  was 
originally  granted  by  the  United  States  and  would  therefore 
fall  to  it  even  under  the  right  of  reversion. 

§  690*    Effect  of  reserved  power  over  corporate  charter.— 

The  whole  tenor  of  the  decision  negatives  the  claim  of  power 
to  dissolve  an  eleemosynary  corporation  in  such  a  manner  an 
to  destroy  the  charitable  trust  for  which  it  has  been  cn^ated, 
]irovided  such  trust  continues  to  be  lawful  and  practicable. 
In  such  a  case  the  reserved  power  over  tlie  corporate  charter 
seems  to  extend  no  farther  than  to  authorise  such  alterations 
in  the  administration  of  the  trust  as  will  not  destroy  either 
its  individuality  or  its  main  object.*^  Thus  it  has  been  held 
that  under  a  reservation  of  power  the  legislature  cannot 
change  a  female  seminary  into  a  mixed  school,'*  nor  direct  the 
property  of  one  educational  institution  to  be  administered  by 
the  trustees  of  another  upon  the  plea  that  such  consolidation 
woiild  better  subserve  the  purposes  of  education,'*'  Where 
thr  original  object  of  the  trust  has  ceased  to  exist  or  to  hr 
practicable  (aa^  e.  g,,  a  trust  for  the  manumission  of  slaves  or 


L 

^F^ft^i  All»ii  r.  McKeen,  1  8umn,  276, 

■   1S3S,     In   Miller  tr.   New   York,   115 

WikU.   4T«.  the  Supreme  Court   said 

that    the    re^ien'ciJ    powor    vr\]\    not 

irnrraTit    le^^nlatmu     to     rlirect    the 

#£  doniura  to  u&w  uses  Incon- 


MateDt  with  tbe  purposes  of  the 
charter* 

*  Webster  v,  Cambricigt!  F*>male 
Seminary,  7S  Md,  19X 

i<*Ohio  V.  Neff,  52  Oh,  St  375 
t^case  of  CiDc4nnati  College).  See 
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for  the  redemption  of  persons  captured  by  pirates)  the  power 
of  a  court  of  equity  to  direct  the  application  of  the  propertj' 
to  similar  or  cognate  uses  instead  of  hdving  it  revert  to  the 
original  donor  or  his  heirs,  is  asserted  in  some  jurisdictions 
and  denied  in  others,^  ^  but  the  power  of  the  legislature  to 
provide  in  such  a  case  for  the  disposition  of  the  proi)erty  in 
its  discretion  does  not  appear  to  have  been  denied  by  any 
court. 

§  600.    Trust  objects  becoming  contrary  to  public  pdicy.- 

But  is  it  competent  for  the  legislature  to  destroy  or  alter  a 
trust  once  validly  created  upon  the  ground  that  under  changed 
ideas  of  public  policy  the  accomplishment  of  the  object  em- 
bodied in  the  trust  appears  to  be  unlawful?  The  answer  to 
this  question  should  not  be  doubtful,  if  the  policy  in  opposi- 
tion to  the  trust  is  justifiable  upon  the  general  principles  of  the 
police  power.  Even  conceding  that  the  trust  involves  a  con- 
tract between  the  donor  and  the  trustees,  private  parties  can- 
not be  allowed  by  their  contracts  to  hinder  or  obstruct  a  course 
of  legislative  policy  which  would  be  otherwise  legitimate.  Thus 
it  is  clear  that  a  trust,  valid  in  its  inception,  to  establish  a 
school  for  the  common  education  of  white  and  colored  chil- 
dren, would  have  to  yield  to  a  law  requiring  the  separation  of 
the  races  in  schools. 

If  the  trust  were  incorporated,  it  is  true  that  imder  the 
doctrine  of  the  Dartmouth  College  case  the  state  itself  wouiil 
be  a  party  to  the  contract,  but  even  without  a  reserved  power 
this  contract  would  probably  give  way  to  the  exercise  of  the 
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aperty  beeome  dt*triuit*ntal  to  the  cciraniunitj,  they  can  he 
taken  from  ind i vidua b  on  payiueut  of  eompensation. 
■  But  fJtirposes  and  ioterests,  thoug"h  incorporated  and  en- 
■owed  with  le^al  persooality,  have  no  claim  to  constitutional 
lQualit>%  they  do  not  die^  and  the  exercise  of  the  power  of 
TOaioent  domain  wonld  be  of  no  avail,  since  compensation 
would  not  change  the  purpose.  As  long  as  a  purpose  is  re- 
irded  as  lawful  it  should  be  secured  from  spoliation,  but 
kere  ou^ht  to  be  const  i  tut  ion  a  1  power  to  prevent  the  perpetu- 
tion  of  interests  which  arc  found  to  be  detrimental  or  use- 
to  the  public.  The  police  power  should  therefore  be  held 
extend  to  the  abrogation  of  eleemosynary  trusts  and  foun* 
itions  u!ider  proper  safeguards  ag^aiust  the  abuse  of  this 
?wer.  The  safeguard  most  in  accordance  with  our  consti- 
itional  principles  would  be  the  formulation  of  tht*  conditions 
istifying  state  interference  by  general  law,  and  judicial  pro- 
^edings  establishing  the  existence  of  one  of  these  conditions 
each  particular  ease, 

§  601.    English  legislation*  — Even  in  England  where  the  Icg- 

J^lature  pays  tfu^   most  sernpnlous  regard   to  the  sanctity  of 

Heitted  rights,  some  coneession  has  been  nmde  to  the  legitimate 

ncmand  tlint  tlie  state  ought  to  h^  able  to  control  endowments, 

rhich  have  outlived  their  usefulness.     It  is  provided  by  the 

jidowed  Schools  Act  1869^^  tliat  the  Endowed  School  Com* 

isscioners  (since  1874  the  Chanty  Commissioners)  shall  have 

ywer  in  such   manner  as   may   render   any  educational  en- 

pwment  most  conducive  to  the  advancement  of  education,  to 

ter  and  add  to  any  existing,  and  to  make  any  new  trusts,  di- 

'ctions  and   provisions^  including  tlic  consolidation   and   di- 

ijiion  of  endowments.*'^  But  in  the  cane  of  endowments  created 

than  fifty  years  before  the  passage  of  the  act,  the  govern- 


use  that  wbuTb  »  mombet  or  & 
ptra Tiger  bus  given  for  a  apecifii?  nb' 
ject,  for  »  different  jnirpose* 

3  74,  In  bow  far  under  altered 
cIrcuniBtancei  tbe  state,  after  tlie 
death  of  tbe  doBor,  maj  vary  the 
purpose  of  the  trust,  ii  tc»  b©  jii4gwl 
l»y  the  prineiplea  of  I  193, 

§  75,  In  all  coae«  in  wbU'h  mn?b 
(tiijpuaition    ii   inteDdeili    the   corpo* 


12  S2  and  33  Tii^t,  ch.  56. 
ta  f  9  of  Airt. 

iVofr*— Pofrer    HTCr    eleemoHjmary 
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The    follow!  a (4    primgiorm    of    the 

Imesiiiiii  Lundrceht    (Part  II*  Title 

H)    iJltiBtrr%tc  the  [mneiplcfl  of  thf 

Gr^Tman  Inw  rejjardtnif  the  power  of 

i»*  «tJite  over  rleemosynary  trusts* 

1 73,     The    oerporetioti    may    not 
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ing  body  must  assent  to  the  new  scheme.  The  scheme  of  legisla- 
tion submitted  to  Parliament  had  specified  the  principal  condi- 
tions under  which  interference  would  be  caUed  for  and  be  justi- 
fiable :  where  the  original  purpose  has  failed ;  where  the  founds- 
tion  creates  pauperism  and  immorality;  where  foundations, 
being  insufficient  in  value,  may  usefuUy  be  united  with  oth- 
ers; where  in  foundations  which  are  sixty  years  old  th«pe 
are  no  beneficial  results  or  the  benefits  are  insignificant  com- 
pared to  the  value  of  the  foundation. 

In  America  the  theory  of  contractual  protection  might  be 
found  to  be  an  obstacle  to  the  recognition  of  the  two  condi- 
tions last  mentioned  as  justifying  an  interference  with  estab- 
lished trusts,  except  under  a  reserved  power  of  alteration, 
where  the  trust  is  incorporated. 


ration  most  first  be  heard,  and  its 
opinion  must  not  be  departed  from 
without  a  preponderance  of  reasons. 

§  76.  The  corporation  may  not  of 
its  own  authority  depart  from  the 
means  prescribed  for  the  realisation 
of  the  objects  of  the  trust. 

§  77.  The  state  itself  may  alter 
these  means  and  arrangements  only 
where  it  clearly  appears  that 
through  them  the  object  cannot  be 
accomplished  or  will  faiL 

§  78.     If  provisions   are   made  in 


provide  the  necessary  measures  for 
the  removal  of  the  defects  or  tbe 
restoration  of  good  order. 

§  192.  If  a  corporation  is  alto- 
gether dissolved,  and  no  other  pro- 
Wsion  regarding  its  property  i^ 
made  by  the  charter  for  this  wa 
tingency,  the  property  eschests  to 
the  state,  to  be  otherwise  tpp&^i 
to  the  public  good. 

§193.  If,  however,  there  ut 
money  or  other  things,  that  lATt 
been  entrusted  to  the  administrttioa 
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§  602.  Snmmary  of  principles  regarding  property  under 
the  police  power.— The  principles  regarding  the  relation  of 
the  constitutional  protection  of  property  to  the  police  power 
may  be  briefly  summarised  as  follows : 

1.  The  purposes  for  which  the  police  power  may  be  exer- 
cised do  not  justify  the  taking  of  lawful  property  without 
compensation. 

2.  Confiscatory  regulation  is  equivalent  to  taking,  but  rea- 
sonable regulation  leaving  the  owner  in  substantial  enjoyment 
of  his  property,  though  diminishing  its  returns,  is  legitimate 
without  compensation. 

3.  Things  imminently  dangerous  or  offensive,  and  serving 
no  useful  purpose,  have  no  status  as  property  and  therefore 
enjoy  no  constitutional  protection  (nuisances  per  se), 

4.  The  continuance  in  an  established  business  may  be  for- 
bidden without  compensation,  if  the  interests  of  health,  safety 
or  morals  make  its  suppression  desirable,  although  it  is  not  a 
nuisance  per  se;  the  disposition  of  an  article  may  be  forbidden 
under  like  conditions. 

5.  A  public  license  or  grant  authorising  the  doing  of  a 
thing  prejudicial  to  health,  safety  or  morals,  is  subject  to  revo- 
cation without  compensation. 

6.  A  contractual  obligation  cannot  be  impaired  for  the 
benefit  of  the  party  obligated;  but  otherwise  a  proper  exer- 
cise of  the  police  power  is  not  rendered  unlawful  by  the  fact 
that  it  makes  impossible  the  performance  of  contracts  entered 
into  by  a  person  affected  thereby. 

7.  A  lawful  trust  cannot  be  impaired  unless  it  is  organised 
under  a  corporate  charter  which  is  subject  to  a  reserved  power 
of  alteration  or  repeal. 

The  following  is  submitted  as  preferable  to  the  principles 
formulated  in  rules  4  and  5,  and  in  rule  7 : 

An  established  business,  lawful  when  established,  or  estab- 
lished under  a  license  of  reasonable  duration,  constitutes  a 
vested  right  of  property,  and  its  continuance  cannot  be  for- 
bidden under  a  changed  legislative  policy  without  compensa- 
tion. 

Where  property  is  held  upon  eleemosynary  trusts,  and,  in 
accordance  with  principles  established  by  general  law,  its  con- 
tinued application  to  the  original  uses  is  found  to  be  detri- 
mental or  useless  to  the  public,  its  application  to  different 
eleemosynary  uses  may  be  required. 

40 


FUNDAMENTAL  RIGHTS. 
THIRD :     EQUALITY. 

CHAPTER  XXVIIL 

EQUALITY  AS  A  POLITICAL  PBINOIPLE. 

§  603.  Social  and  natural  inequality.— A  number  of  state 
constitutions,  following  the  words  of  the  Declaration  of  Inde- 
pendence, contain  the  statement  that  all  men  are  created  equal. 
The  idea  of  a  natural  equality  of  men  has  been  a  powerful 
factor  in  bringing  about  legal  etiuality ;  but  the  recognition  of 
the  latter  does  not  imply  assent  to  the  former.  The  recogni- 
tion of  a  natural  inequality  has  become  a  problem  of  great  po- 
litical importance  only  since  essentially  different  races  have 
come  to  live  together  under  governments  recognising  in  theor}* 
the  principle  of  equal  rights.  The  European  states  have  always 
had  to  deal  within  their  several  jurisdictions  with  populations 
which  from  a  racial  point  of  view  have  been  essentially  upon 
the  same  level.  The  inequality  of  classes  which  formerly  con- 
trolled their  political  systems  was  social  and  not  natural.  Th»' 
institutions  of  property,  inheritance  and  the  family  make 
it  possible  to  add  inequality  of  classes  to  the  natural  in- 
equality of  individuals,  and  to  deprive  the  latter  of  its  due 
effect,  so  that  wealth  and  other  advantages  come  to  be  dis- 
tributed upon  the  basis  of  birth  and  social  connection  rather 
than  of  individual  merit.  It  is  easily  understood  how  under 
a  system  of  social  inequality  the  idea  of  a  natural  equality 
may  arise  as  a  protest  against  the  injustice  of  the  former,  and 
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of  social  inequalities,  and  the  recognition  of  the  ** estates''  as 
essential  factors  in  the  constitution.  The  different  classes  were 
perpetuated  by  descent,  transition  from  one  to  the  other  was 
impossible  or  beset  with  legal  obstacles,  the  same  pursuits  were 
not  open  to  all,  they  were  subject  to  different  rules  of  law  in 
property,  procedure,  and  police,  they  had  unequal  shares  in  po- 
litical representation,  and  the  lower  classes  had  no  share  in  it 
at  all.  The  higher  classes  enjoyed  manifold  privileges  and 
exemptions,  the  lowest  were  subject  to  burdens  and  services. 
The  controlling  places  in  the  government  were  practically  re- 
served to  those  of  the  highest  rank.  In  monarchical  countries 
the  system  culminated  in  the  crown  and  the  court,  essentially 
•  social  institutions.  The  crown,  as  the  source  of  honor  and  dig- 
nities, could  raise  from  the  lower  ranks  to  the  higher,  but  it 
was  not  as  in  "the  oriental  despotisms  a  levelling  factor.  And 
so  the  tendency  of  the  Middle  Ages  was  to  make  the  economic 
divisions  of  society  the  basis  of  legal  status,  and  to  make  that 
status  hereditary. 

§  605.  Equality  in  England.— Under  the  English  constitu- 
tion, many  of  the  features  just  stated  were  much  mitigated 
or  did  not  exist  at  all.  The  only  substantial  privilege  enjoyed 
by  the  nobility  was  the  hereditary  right  to  sit  in  the  House  of 
Lords,  and  in  consequence  of  the  system  of  primogeniture  there 
was  a  close  social  connection  between  nobility  and  gentry.  At 
the  opposite  scale,  villenage  and  serfdom  disappeared  as  early 
as  the  fifteenth  century,  and,  barring  comparatively  unimpor- 
tant exceptions  created  by  such  police  measures  as  the  statutes 
of  laborers,  and  the  liability  of  sailors  to  be  impressed  for  serv- 
ice in  the  navy,  all  Englishmen  enjoyed  an  equal  measure  of 
personal  freedom.  Property  qualifications  were  required  for 
the  exercise  of  the  electoral  franchise  and  for  jury  service,  and 
the  most  important  administrative  office,  that  of  Justice  of 
the  Peace,  was  reserved  to  the  landed  gentry;  but  while  the 
common  law  recognised  as  a  matter  of  form  and  name  differ- 
ent social  grades,^  the  rules  of  property,  of  procedure,  and 
of  crimes,  were  practically  the  same  for  all.^     Thus  it  has 

aBlackstone  I,  403-407.  Marriage  Bill   (1753),  the  attorney 

8  This   became   true  in   course   of  general  said :     '  *  If  it  were  possible 

time  also   of  the  benefit  of  clergy.  I   confess  that  a  distinction  should 

— In  the  course  of  the  discussion  in  be   made  between    the   marriage   of 

Parliament     of    Lord     Hardwicke's  people    of    rank    and    fortune    and 
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come  that  equality  has  never  been  a  great  issue  in  the  consti- 
tutional history  of  England. 

§  606.  Equality  in  Prance.— In  France,  the  privileges  and 
exemptions  of  the  nobility  and  the  excessive  burdens  thrown 
upon  the  lower  classes,  together  with  gross  violations  of  the 
right  of  personal  liberty,  constituted  the  great  grievances  which 
led  to  the  French  Revolution.  The  night  of  August  4th,  1789, 
saw  the  abrogation  of  seignorial  exactions,  privileges  and  im- 
munities. Equality  became  one  of  the  watchwords  of  French 
constitutionalism.  The  declaration  of  1789  said,  **The  law  is 
the  expression  of  the  general  will.  All  citizens  have  a  right  to 
participate  in  making  it  personally  or  by  their  representatives. 
It  must  be  the  same  for  all  whether  it  protects  or  punishes. 
All  citizens  being  equal  in  its  eyes,  are  equally  eligible  to  all 
public  dignities,  places  and  employments,  according  to  their  ca- 
pacities, and  without  other  distinction  than  that  of  their  virtues 
and  talents.  *'  The  declaration  of  1793  enumerated  equality, 
liberty,  security  and  property,  as  natural  and  imprescriptible 
rights,  and  stated  that  all  men  are  equal  by  nature  and  befon^ 
the  law.  The  preamble  to  the  constitution  of  1848  says:  the 
French  Republic  has  for  its  principles  liberty,  equality,  fra- 
ternity. 

The  French  publicists  find  the  principle  of  equality  embodied 
chiefly  in  the  following  rules  and  institutions:  the  universal 
suffrage ;  the  equal  obligation  of  military  service ;  rules  regard- 
ing promotion  in  the  army ;  apportionment  of  taxes  accordinir 
to  ability  to  pay ;  the  establishment  of  the  governmental  schook 
and  the  principle  of  competition  in  them  and  in  the  admission 
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lis  code  eontained  the  statement  that  '*tlie  lawin  of  the  state 
bind  all  it^  members  without  distinction  of  estate,  rank  or 
sex/'  yet  it  was  not  until  1807  that  nobles  were  allowed  to  pur- 
sue eoinmon  trades,  and  that  burgesses  were  allowed  to  beeome 
peasants  and  vice  versa,  and  that  both  were  made  competent  to 
^^quire  the  landed  estates  of  the  nobility.    The  PrusHian  Con- 
^P^tiition  of  1850  declares  that  all  Prussianj?  are  equal  before 
^the  law,  and  that  elass  privileflres  are  not  recognised.     As  es- 
plainetl  by  a  writer  of  authority/*  this  declnration  means  that 
laws  shall  be  applied  without  respect  of  person,  rich  or  poor, 
high  or  low,  and  that  no  law  shall  sanction  an  exception  from 
lis  principle  in  favor  of  any  clasSj  and  that  all  political  priv- 
Uges  formerly  recognised  in  favor  of  the  members  of  certain 
m^  either  in  public  or  in  private  law,  shall  be  abrogated, 
fcial  clause  thrown  all  public  emplo^inents  open  to  all  who 
are  properly  qualified,  and  another  clause  proclaims  the  prin- 
ciple that  the  enjoyment  of  civil  and  political  rights  ia  lude* 
pendent  of  religious  faith.     Exceptions  from  the  principle  of 
„    equality  are  recognised  in  favor  of  the  members  of  the  royal 
^fcuse  and  of  the  formerly  sovereign  nobility. 

g  608*    Equality  under  American  slate  constitutions,— In  the 
American  colonies  so^'ial  diHtiiictioiis  became  nmrked  with  the 
advancement  of  wealth,  but,  barring  moderate  property  qualifi- 
cations for  the  exercise  of  active  political  rights,  there  were 
no  legal  dilTerenees  in  the  status  of  white  men.     In  the  first 
Btate  const  itutiona  the  idea  of  equality  occupied  no  conspicuous 
place.    The  only  provisions  of  a  special  nature  bearing  on  the 
^nrinciple  which  we  find,  are  the  denial  of  hereditary  tenure  of 
^^Rce  or  public  emoluments,  and  some  denuneiationii  of  monop- 
^Siies.    Civil  equality  was  accepted  as  a  matter  of  course,  and 
BO  were  the  departures  from  the  principle  of  political  equality, 
both  in  the  exclusion  of  large  numbers  from  the  franchise,  and 
in  the  status  of  the  black  race.    In  the  first  third  of  the  nine- 
Jjenth  century  the  establi.shment  of  universal  manhood  suf* 
^^mge  and  the  abrogation  of  property  qualifications  for  the 
^Wolding  of  office  did  away  with  the  remnants  of  political  in- 
juaiity,  and  high  office  ceased  in  fact  as  well  as  in  law  to  be 
served  to  the  upper  classes. 

'An  analysis  of  the  Btate  constitutions  shows  that— not  taking 
int  of  the  praclamation  of  the   natural  equality  of  men 
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taken  from  the  Declaration  of  Independence— twenty  states* 
have  no  distinct  guaranty  of  equality,  the  majority  of  the 
others  prohibit  special  privileges,  two^  have  a  statement  that 
government  is  instituted  for  the  equal  protection  and  benefit  of 
the  people,  two®  guarantee  equality  before  the  law,  and  one' 
equality  of  civil  and  political  rights.  South  Carolina  copies 
the  provision  of  the  Fourteenth  Amendment  and  Wyoming  pro- 
vides as  follows:  ** Since  equality  in  the  enjoyment  of  natural 
and  civil  rights  is  made  sure  only  through  political  equality, 
the  laws  of  this  state  affecting  the  political  rights  and  privileges 
of  its  citizens  shall  be  without  distinction  of  race,  color,  sex 
or  any  circumstance  or  condition  whatsoever  other  than  in- 
dividual incompetency  or  unworthiness  duly  ascertained  by  a 
court  of  competent  jurisdiction.*'^^  This  is  the  fullest  and  the 
only  adequate  formulation  of  the  principle  of  political  equality 
to  be  foiuid  anywhere,  but  the  equality  of  civil  rights  is  like- 
wise assumed  rather  than  expressed. 

§  609.  The  Fourteenth  Amendment  and  the  Slaughter  Houe 
Cases.— By  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States,  the  principle  of  equality  throughout  the 
states  has  been  placed  under  federal  protection.  The  abolition  of 
slavery  having  been  made  part  of  the  fundamental  law  hy 
the  Thirteenth  Amendment,  and  before  the  Fifteenth  Amend- 
ment undertook  to  bestow  upon  the  former  slaves  the  active 
political  franchise,  it  was  intended  to  secure  to  them  an  equal 
and  just  administration  of  the  laws  on  the  part  of  the  states. 
That  a  further  reaching  effect  of  the  amendment  was  not  gen- 
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jis,  was  the  evil  to  be  remedied  by  this  cLause,  and  by  it 

such  laws  are  forbidden.  If,  however,  the  states  did  not  con* 
fonzi  their  lawn  to  its  reqnireTiientB,  then  by  the  fifth  section 
o{  the  article  of  imiendment  Congress  wos  authorised  to  enforce 

tby  suitable  legislation*  We  doubt  vi^ry  much  whether  any 
tion  of  a  state  not  directed  by  way  of  diseriraination  against 
the  negroes  as  a  class,  or  on  account  of  their  race,  will  ever  be 
Bfeld  to  come  within  the  purview  of  this  provision.  It  is  so 
Hearly  a  provision  for  that  race  and  that  emergency  that  a 
^pong  ease  would  be  necessary  for  its  application  to  any 
Kier/' 

§  610,    Equality  and  equal  protection  of  the  laws*— In  the 

tljirty  years  that  have  panaed  ninety  the  decision  on  the  Slaughter 
House  Cases  the  equality  provision  of  the  Fourteenth  Amend- 
ment has,  howe%a*r,  asj^umed  an  entirely  diJfereut  aspect.  The 
fiueiple  of  equality  is  relied  upon  more  and  more  to  check  the 
erc'ise  of  governmental  powers,  and  the  controlling  jurisdic- 
tion of  the  federal  supreme  court  is  invoked  with  increasing 
freqnt*ney  to  give  it  etfeet. 
The  precise  meaning  of  the  clause  iii  question  has,  however, 

tt  yet  been  defined.     The  words  are  '"nor   [shall  any  state] 
ny  to  any  person  within  its  jurisdiction  the  equal  pru  tec  tion 
of  the  laws/"    The  equal  protection  of  the  laws  does  certainly 

f>t  mean  equal  participation  in  government,  and  its  primary 
eaning  is  simply  equal  security  in  person  and  property.    This 
narrower   conception   was  undoubtedly   most   conspicuous   in 
the  minds  of  the  framers  of  the  amendnu^nt,  and  if  the  act  of 
JCay  31^  1870,^^  may  be  regarded  as  a  further  definition  of  the 
BftUite,  it  was  also  the  meaning  given  to  it  by  Congress.    The 
Betion   reads:     '^All   persons  within   the  jurisdiction  of  the 
^bited  States  shall  have  the  same  right  in  every  state  and  ter- 
ritory to  make  and  enforce  contracts^  to  sue,  be  parties,  give 
Kidence,  and  to  the  full  and  equal  benefit  of  all  laws  and  pro- 
edingH  for  the  security  of  persons  and  property,  as  is  en- 
joyed by  white  citizens,  and  shnll  be  subject  to  like  punish- 
ment, pains,  penalties,  taxes,  licenses,  and  exactions  of  every 
id,  and  to  no  other.  "*^    These  words  are  not  absolutely  in- 


J 2  Now  S  ll*T"  Revised  Bl^atutes.  ton,   5    Cusli.    198^    where   it   is  said 

K«  Tlii«      utid^^rsl wilding      of      th**  t hot  the  priiteiple  **  will  not  Warrant 

Uai  protciL^timi  of  r!»H  bwft  n\no  ttp*  The   aHftertloD   flmt   it»t*ri   and   women 

%rtt  it!  Mk  *'«se  of  BoberU  v.  Bos-  urn.   legwlly    clothed   with    the  same 
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consistent  with  legislative  discrimination  according  to  the  dic- 
tates of  the  public  welfare,  and  equality  under  the  police  power 
is,  as  will  be  seen,  a  problem  of  considerable  complexity.  The 
Supreme  Court  has  leaned  strongly  against  allowing  the  plea 
of  a  violation  of  the  equal  protection  of  the  laws.  In  one  case 
in  which  the  appeal  to  the  Fourteenth  Amendment  was  sus- 
tained, there  was  a  grossly  partial  administration  of  laws,  pre- 
tending to  be  equal,  but  aimed  at  the  oppression  of  a  particular 
class,^'*  in  another  case  the  inequality  concerned  the  relative 
treatment  of  two  parties  in  litigation,  that  is  to  say,  the  admin- 
istration of  justice.^ ^  In  the  matter  of  the  police  power  legis- 
lative discretion  on  the  part  of  the  states  is  respected  within 
wide  limits.^®  But  recent  decisions  show  a  tendency  to  sub- 
ject statutory  classification  to  a  more  rigid  test.'^ 

§  611.  Equality  and  due  process  of  law.— The  essential 
principles  of  equality  must,  however,  govern  the  exercise  of  the 
police  power,  whether  under  the  requirement  of  the  equal  pro- 
tection of  the  laws,  or  under  that  of  due  process.  The  two 
ideas  are  closely  associated  in  the  minds  of  the  courts.  In  the 
litigation  over  the  state  regulation  of  railroad  charges  all  the 
later  cases  emphasised  the  equal  protection  of  the  laws.  In 
the  Minnesota  case'®  it  was  said  that  in  so  far  as  railroad  com- 
panies were  deprived  of  their  property  through  unreasonably 


civil  und  political  powers,  and  that 
children  and  adults  are  legally  to 
have  the  same  functions  and  bo  sub- 
ject to  the  same  treatment,  but  only 
that   iht*   rls'hlB  uf  ^11,   an   iiu 


free  or  bond,  man  or  woman.  oM  or 
young,  or  be  he  outlawed,  excom- 
municated, cr  any  other  without  ei- 
ception,  may  take  his  remedy  by  the 
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low  rates,  while  other  persons  were  allowed  to  receive  reason- 
able profits  upon  the  capital  they  had  invested,  the  companies 
were  deprived  of  the  equal  protection  of  the  laws.  In  the 
Texas  case^®  it  was  said  that  the  equal  protection  of  the  laws 
is  denied  where  property  is  wrested  from  an  individual  without 
compensation  for  the  benefit  of  another  or  of  the  public,  and 
in  the  Nebraska  case^o*  equal  protection  and  due  process  are 
treated  almost  as  meaning  the  same  thing. 

The  state  courts  likewise  identify  equality  and  due  process 
of  law.  So  it  is  said  in  Millett  v.  People,^^  that  due  proce8S<' 
of  law  or  the  law  of  the  land  is  the  general  public  law  bind- ', 
ing  upon  all  the  members  of  the  community,  and  n#t  partial 
or  private  laws  affecting  the  rights  of  private  individuals  or 
classes  of  individuals.  The  law  of  the  land  has  been  said  to 
be  the  opposite  of  arbitrary,  unequal  and  partial  legislation,^^ 
and  as  due  process  may  be  said  to  be  the  essence  of  constitu- 
tional government,  so  the  Supreme  Court  has  said  **the  equal- 
ity of  rights  of  citizens  is  a  principle  of  republicanism. '  '^s         ;. 

Equality  is  for  the  purpose  of  controlling  the  validity  of  legis-  "^ 
lation  a  more  definite  conception  than  liberty,  for  it  has  the 
advantage  of  being  measurable.  Government  cannot  be  con- 
ceived without  an  infringement  of  liberty,  while  the  claim 
of  equality  is  consistent,  in  idea  at  least,  with  almost  any  form 
of  governmental  power.  The  power  of  criminal  and  civil  legis- 
lation, the  judicial  power,  the  taxing  power,  and  the  police 
power,  may  all  be  exercised  with  a  due  regard  for  the  principle 
of  equality. 

The  principle  of  equality  has,  however,  this  great  diflSculty : 
it  cannot  mean  that  all  persons  must  under  all  circumstances 
be  treated  alike,  but  it  can  only  mean  that  equal  conditions 
must  receive  equal  treatment.  But  what  constitutes  inequality 
of  condition?  Is  it  not  true  that  all  unequal  and  class  legisla- 
tion of  former  times  was  based  upon  alleged  inequality  of 
condition?  And  is  not  class  legislation  justified  to-day  upon 
the  same  ground?  Only  a  practical  and  concrete  treatment 
of  the   problem  can  produce  workable   theories. 

i»  Reagan     v.    Farmers '    Loan    &  and  see  State  ex  rel.  Wyatt  v.  Ash- 
Trust  Co.,  154  U.  S.  362.  brook,  154  Mo.  375,  48  L.  R.  A.  265. 
^0  Smyth  v.  Ames,   169  U.  S.  466.  23  United  States  v.  Cruikshank,  92 
•-•1  117  III.  294.  U.  S.  542. 
22  State  V.   Loomis,   115  Mo.   307; 
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For  the  purpose  of  further  analysis  the  idea  of  equality  may 
be  expressed  by  saying  that  it  excludes  in  principle  both  partic- 
ular burdens  and  special  privileges,  but  admits  of  reasonable 
classification. 

It  is  then  necessary  to  inquire,  what  is  meant  by  particular 
burdens,  special  privileges,  and  reasonable  classitication. 


CHAPTER  XXIX, 
PABTICUIiAB  BUE0EN8, 

1 612,  Subject  selected  to  be  responsible  for  condition  call- 
ing for  burden.— It  is  au  elementary  principle  of  equal  jus- 
tice, that  where  the  public  welfare  requireB  ?*oniethijig  tu  bif 
g'iven  or  done,  the  burden  be  imposed  or  distributed  upon 

PBome  ratioual  basis,  anil  that  do  individual,^  be  sLdgled  out  to 
make  a  saerifiee  i'or  the  eommunity.  This  principle  lies  at 
the  foimdatiou  of  the  law  of  taxation,  and  applies  equally  to 

*the  police  power.  With  reference  to  the  latter  it  may  be  ex- 
pressed by  saying  that  to  justify  the  imposition  of  a  burden 
there  must  be  some  coiinectiaa  of  causation  or  responsibility 

I  between  the  perf^on  selected  or  the  right  impaired  and  the 
danger  to  the  public  welfare  or  th*^  public  burden  which  is 
sought  to  be  avoided  or  relieved.  The  violation  of  this  prin- 
ciple is  illustrated  in  a  statute  of  Illinois  of  1855^  whicb  pro- 
vided that  a  railroad  company  should  be  liable  to  pay  the 
expenses  of  coroner's  inquest  and  burial  not  only  if  a  person 
Khould  be  killed  by  its  cars  or  machinery  or  any  accitlent 
thereto,  but  also  if  any  person  should  die  on  any  of  its  cars* 
If  a  person  happens  to  die  on  a  railroad  ear  from  illness,  there 
Hds  evidently  not  the  slightest  causal  connection  between  the 
^'Tbusiness  of  the  railroad  compnoy  and  the  public  inconvenience 
and  loss  for  which  the  statute  seeks  to  make  the  railroad  com- 
pany responsible.  The  provision  was  therefore  held  nnconsti- 
tutional  in  the  absence  of  any  violation  of  law  or  omission  of 
duty.*  A  municipal  ordinance  required  a  railroad  company 
to  place  powerful  arc  lamps  twenty-five  feet  aboye  its  tracks 
lit  a  number  of  street  crossings  and  to  keep  them  lighted  every 
[night  from  dark  to  dawn.  It  appeared  that  the  railroad  com* 
[pany  ran  no  trains  through  the  city  after  8  P.  M.  It  was  held 
[that  the  object  of  the  ordinance  could  not  be  the  security  of 
(the  citizens  from  the  running  of  trains,  and  that  the  required 
irrangi'ment  and  power  of  the  lamps  show^ed  that  the  city 
Ei^eant  to  thn>w  the  duty  of  lighting  its  streets  upon  the  rail- 

•  OWo  ^  MimK8i|ipi  R.  <\>,  v.  Lwi^key,  7H  III  55. 
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road  company.  The  ordinance  was  therefore  declared  void.- 
So  the  obligation  to  pave,  clean  and  sprinkle  the  whole  of  the 
streets  through  which  a  street  railroad  runs  cannot  be  imposed 
upon  a  street  railroad  company  except  as  a  consideration  for 
the  grant  of  a  franchise,^  although  it  may  be  required  to  keep 
the  portion  occupied  by  the  tracks  free  from  dust.** 

The  United  States  Supreme  Court  states  the  principle  illus- 
trated in  these  cases  by  saying:  **The  property  must  be 
the  cause  of  the  detriment."^  It  is  not  suflBcient  that  some 
property  is  needed  to  promote  some  public  interest  or  relieve 
some  public  necessity,  otherwise  the  taking  of  private  property 
for  public  use  without  compensation  would  be  justified.  It  is, 
however,  on  the  contrary,  a  dictate  of  the  principle  of  equality, 
that  where  some  person's  property  is  taken  for  public  use,  an 
equivalent  be  given  for  the  sacrifice  and  this  equivalent  be 
borne  by  the  public  at  large.  **  The  equal  protection  of 
the  laws  which  by  the  Fourteenth  Amendment  no  state 
can  deny  to  the  individual,  forbids  legislation,  in  whatever 
form  it  may  be  stated,  by  which  the  property  of  one  individual 
is  without  compensation  wrested  from  him  for  the  benefit  of 
another,  or  of  the  public. '^^ 

A  number  of  cases  require  consideration  in  which  the  con- 
nection between  burden  and  responsibility  is  doubtful  or  not 
obvious. 

§  613.  Particular  services. — The  Ordinance  for  the  Northwest 
Territory  i)rovided  that  no  man's  particular  services  shall  be  de- 

2  Cleveland,  C.  ('.  &  St.  L.  R.  C.  v.  ering  the  entire  lot  would  be  the 
C'tmriKi3vill<p,  347  hu\.  1^77,  46  N\  E.      cuime      of      unaamtarv      cotnLni^ 
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tmandecl   without  just  compensation,  and   this  provision  has 

been  embodied  in  the  constitution  of  some  «tatefsJ     In  other 

states  this  rule  would  follow  from  the  principle  of  equality* 

Where  the  law  requires  of  a  person  engaged  in  a  bnsineas 

Kaffected  with  a  public  interest  a  report  of  transaetions  or  con- 

Vditions,  the  purpose  m  generally  to  eontrol  tLe  business;    and 

H  tills  duty,  it  seems,  can  also  be  imposed  where  the  primary 

Bdbjeet  is  to  furnish  vital  statistics ;    so  where  a  minister  is 

"required  to  report  the  marriages  which  he  solemnises;**    or 

I     where  physic iaus  are  made  to  report  cases  of  birth  or  death 

Bin  their  practice.®    It  is  probably  not  a  sufficient  justifieatioii 

of  the  requirement  of  a  particular  service,  that  it  requires  no 

substantial,  sacrifice  of  time  or  money ;    so  it  has  been  held 

^st  street  railroad  companies  eannot  be  required  to  carry 

policemen  without  payment  of  fare,^", 

I  The  most  important  case  of  particular  services  required  be- 
longs to  the  judicial  power,  under  which  attorneys  are  required 
to  defend  poor  persons.  In  Illinois,  "  Michigan,  '-,  Califor- 
nia *®  and  Washington,  ^^  it  is  held  that  this  duty  may  bo 
impoBcd  as  incident  to  the  office  and  the  privileges  of  an  attor- 
ney, thoutrh  no  compensation  be  provided^  while  in  Indiana^  ^ 
and  Wiscimsiu'*'  the  county  was  held  liable  for  compensation, 
and  in  Indiana  the  requirement  without  compensation  was 
■  held  uneonstitutioual-  Tbe  amount  of  compensation  may  be 
Hfi||ed  by  authority.^* 

^^^  611  Emergency  services*— The  duty  to  render  common  pub- 
lic services  does  not  violate  the  principle  of  eeiuality,  although 
I  pot  every  one  may  in  every  instance  be  called  upon  to  perform 
Pti 
mh 
tie 
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tictilHf  rtglitfi  and  advantages  of 
tnomlMTs  of  the  state  must  ripld  to 
HglilH  nnd  duties  for  tbe  promotion 

f  the  ijuhlk'  welfare,  if  a  fonriict 
itweeu    tbe    two   ariaes.      But    the 

Uitu  is  bi>uTid  to  indemnify  tbe  one 
ifrho  J*  required  to  sac-rifice  his  par- 
tJealHr  ri^litu  aivd  ar^vButng'i^  for 
tbe  lietieflt  ♦>f  the  com  mo ti  wealth* 

•  Lv  iij.  iadiarta  witd  Tenuesaee* 

•  Bfaie  V.  ?if?idih*in  81    Mo.  421. 

•  Btkbinsiin  v.  Hamilton,  60  Iowa, 
lU;  Stat*  T.  Wordiu,  m  Conn,  iMlK 


J"  Wilsou  V.  Umted  Trat'tion  c;u., 
TfS  N.  Y.  BiippL  20:i 

11  Vise  \\  flkmilton  TV,  19  111.  IS, 
laBncoa   v.    Wajne   (Vi.,    1    Mit'h, 

isRowe  V.  Yuba  Uo.,  17  Tal  6K 
i«  PreMbv  V.  Klickitat  To.,  5  Wasb. 

K.  BIythe    V.    Slate,    4    lud.    525 f 

Webb  V.  Bftird,  6  Ind.   U. 

i«D«tiP  Co,  V,  Smith,  1^1  Wis.  585, 
IT  Siittinds  v.  County  of  Dubuque, 

13  Ifiwa  53D, 
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them.*^  ti  an  emergency  the  duty  naturally  devolves  on  iham 
who  are  able  to  help  and  who  are  at  hand.  The  conunon  bw 
has  long  recognised  that  ail  persons  are  r*^f[uired  to  aid  and 
assist  an  tht^  enforeement  of  the  law,  and  authormes  the  RhmfT 
to  call  out  the  power  of  the  county,  if  necessary  to  break  rmsl- 
anee.  In  such  cases  the  call  will  necessarily  be  confined  to  i\ 
portion  of  the  able-bodied  men  only^  and  unless  the  selection 
is  clearly  aifected  by  favor  or  partiality,  the  rnh^  of  equality 
is  not  violated. 

Thus  services  may  be  enlisted  in  case  of  a  conHa^ation,^' 
The  lie  vised  Code  of  Chicago-^*  provides  that  every  persin 
present  at  a  fire  shall  be  subject  and  obedient  to  th{?  orders  of 
the  fire  marshal  in  extinguishing^  the  tire  and  removing  and 
protecting  property,  a  refusal  to  obey  being  punished  by  fine, 
and  }jower  being  given  to  arrest  and  detain  the  person  refus- 
ing until  the  fire  is  extinguished^  when  he  is  to  be  taken  before 
a  magistrate.  In  Minnesota  an  ordinance  providing  for  tin* 
arrest  of  persons  refusing  at  a  fire  to  obey  the  ordei's  of  au- 
thorised persons  was  held  void  on  the  ground  that  the  arrest 
was  intended  as  punishment  and  was  not  inflicted  by  due 
process  of  law.-* 

Bo  the  duty  to  report  cases  of  contagious  disenKc  may  be  laid 
not  merely  upon  heads  of  families,  and  physicians,  but  upon, 
any  person  having  knowledge  of  a  case. 22 

Since  in  all  these  cases  the  duty  is  in  reality  general,  no  com- 
pensation is  due.-*^ 

§  615.  Underwriters'  patrols.— A  peculiar  instance  of  compul- 
sor.y  service  is  found  at  present  in  the  legislation  of  New  York, 
Illinois,  and  other  states,  creating  so-called  underwriter's 
patrols.-^  Boards  of  underwriters  are  incorporated,  at  the 
meetings  of  which  each  company,  agent,  or  person  doing  fire 

I'*  As  to  liability  to  military  eon-  the    provision    has    since   been   ma«le 

script  ion    see    K  needier   v.    Lane,    45  general  for  the  state   (R.  L.  ch.  Z'2, 

Pa.   St.   238.     Parker  v.  Kaiighman,  §   14). 

34    da.    136;    as    to    road    labor    see  -'^  §  644. 

Dennis  v.  Simon,  51  Oh.  St.  233,  30  -i  Jndson    v.    Reardon,    16    Minu. 

X    K.  S3l\  7iV  Dassler,  35  Kan.  67S,  431. 

IL'   Pa.'.   130.  -iaChapin  Municipal  Sanitation,  p. 

'■'By    a    colonial    act    of    1711    the  431;  required  in  a  number  of  states, 

fire  wards  of  Boston  were  authorised  '-•'^  Sears    v.    Gallatin    County.    -0 

»    coinniand    and    re<juire    assistance  Mont.  462,  40  L.  R.  A.  405. 

the  ex\\ngvV\s\i\i\?.  ol  ^xos  \vwv\  Tvi-  -'^  Til.    Rev.    Stat.    ch.    142,   N.  Y. 

ering   goo^As  ixom  AaxuV^vc^^,  ^^^  X^-a.-^^  Y^^'v ,  ^,  '^ARk. 
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liDsurttiiee  busiuc^sw  in  tbt*  city  is  entitled  to  represeiitatiou  aiul 

to  one  vote.     TIil*  majority  may  determine  upon  the  maiu- 
Lterjanee  of  a  lire  patrol  and  upon  a  maximiun  expeuso  to  be 
linciirr*>d  therefor^  the  amount  not  to  exeeed  a  certain  per- 
centage of  tbe  ag|:rre^ate  of  prerainmH  returuod.   and   every 
,  uoderwriter  is  for  thin  purpose  required  under  penalty  to  make 
statement  of  the  premiums  received  by  him.     Tlie  amount 
stessed  upon  all  underwriterB  iu  proportion  to  the  premiums 
sived,     Thi«  legishition  was  sustained  in  New  York  as  a 
;io]]ce  regti Nation  impog*Hl  upon  tbose  having  the  sole  right  to 
do  insurance  huHiness,  for  tbe  purpose  of  preserving  life  and 

(property**^*  In  order  to  justify  this  compulsion,  it  is  necessary 
to  regard  efforts  to  minimise  losses  as  reasonably  incident  to 
the  insuraiice  business. 


DANGEBS  DTJE  TO  NATIJBAL  CONDTTrONS.     §g  ma-62f>. 


§  616*    At  common  law.— It  is  not  doubteij  that  the  owner 
of  a  house  abutting  on  a  public  street  may  he  required  to  keep 
the  roof  free  from  snow^  the  fall  of  which  might  injure  per- 
sons passing  on  ibe  street,***     While  he  is  not  responsible  for 
the  fall  of  the  snow,  its  liability  to  fall  from  a  considerable 
height  is  due  to  the  erection  of  the  building,  and  thus  the 
towner  is  indirectly  responsible  for  the  danger.    It  seems  to  he 
[essential   to   the   common   law    idea    of  a   nuisance,   that   the 
f offensive  eondition  be  due  either  to  the  act  of  man,  or  to  thi* 
If  allure  to  maiataiti  that  which  has  been  erected  and  created 
[hy  human  agency,  in  a  safe  or  proper  condition*    At  common 
flaw  there  is  do  liability  for  a  natural  condition  not  in  any 
[way  traceable  to  positive  human  action.  Thus  malarial  swamps, 
mr  lowlands,  swollen  streams^  weeds  or  insects,  or  diseased  ani- 
IJiials,  do  not  constitute  actionable  nuisances.^" 

5  617.  Under  the  police  power.— It  does  not,  however,  follow 
that  such  conditions  are  beyond  the  police  power.  There  is 
Bome  legislation  dealing  with  danjtiers  of  this  kind,  so  especially 
for  filling  in  lots  covered  with  stag'nant  water,^*  The  duty 
to  destroy  Canada  thistles  and  other  noxious  weeds  is  some- 


k  XffW    York    Btmrd    of     Uiidcr-  ST  Giles  v*  Walker,  24  Q.  B,  D.  65(5, 

it«u^  ts  \VlMi>til«*,  .17  N»  Y.  BufipL  ^erhapin  MiinJoipal  8an!tatioti,  p, 

5fl  Shipley  V.  y\  Uy  ANHutrmtw^  105 
kMaw.  194.' 
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times  cast  upon  owners  of  lands,  and  upon  railroad  companies 
with  regard  to  their  right  of  way.  In  Illinois  the  county  au- 
thorities are  empowered  by  statute  to  take  possession  of  an 
infected  tract  (without  unnecessarily  depriving  the  owner  of 
any  legitimate  use  and  enjoyment)  and  to  exterminate  the 
thistles  at  the  expense  of  the  owner.20  A  statute  of  ^lassa- 
chusetts^^  directed,  for  sanitary  purposes,  the  raising  of  cer- 
tain lowlands  to  a  level  thirteen  feet  above  low  water  mark. 
The  work  was  required  in  the  first  instance  of  the  owner;  upon 
his  default  the  work  was  to  be  done  by  the  public  at  his  ex- 
pense, but  he  was  given  the  alternative  right  to  demand  that 
the  land  be  taken  over  by  the  public  at  a  fair  valuation.'*  We 
thus  find  that  the  owner  is  given  an  election  between  improv**- 
ment  at  his  expense,  and  expropriation  under  eminent  domain. 
What  the  public  needs  is  the  improvemnt  and  not  the  land, 
and  only  because  it  cannot  be  expected  to  present  the  private 
owner  with  the  improvement,  it  needs  the  land  in  order  to 
make  the  improvement,  provided  that  the  owner  cannot  be 
induced  to  make  the  improvement  or  pay  for  it.  The  necessity 
for  the  exercise  of  the  right  of  eminent  domain  is  thus  con- 
ditional, and  may  be  avoided  by  the  owner.  Un<ler  the  statute, 
however,  the  owner  is  not  compelled  to  make  the  impn>vement 
at  his  expense.  The  Supreme  Court  of  Massachusetts  has,  how- 
ev(»r,  uplu»ld  other  laws  requiring  owners  to  raise  their  lands 
to  such  permanent  grade  as  may  be  necessary  to  secure  com- 
plete drainage  thereof.'^- 

§  618.    Reasonableness  of  requirement.— It  seems  just  that 
an  ownc^r  should  be  compelled  to  put  his  land  in  such  condition 
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equired  all  owiiei*s  of  land  within  the  county  within  90  days 

to   eKtenninate  and  destroy  such    ground   squirnds  on   their 

respt*cl!ve  lands,     Tbt*  Supreme  Court  of  the  state  regartled 

le  requirement  as  incapable  of  being  carried  out^  and  de- 

5lan*d  tlic  ordinnnce  unreasonable*  and  Yoid.^^®    The  (»onrt  said : 

**Snch  an  ordinance  diflGrs   materially   from   laws  requiring 

[an  occupant  of  lands  to  keep  them  free  from  noxious  weeds, 

or  such  as  nmke  it  the  duty  of  an  owner  of  diseased  domestic 

animab  to  kill  them  in  order  to  prevent  the  spread  of  the  dis- 

Kfase«    These  are  matters  over  which  the  property  owner  has 

Heontrol,  and  the  requirements  are  reasonahle  and  just/' 

H     §  619.    Land  not  the  source  of  the  danger. --It  seemB,  how* 

jBever,  that  the  improvement  of  natural  conditions  cannot  be 

eompelledj  where  the  land  to  be  improved  does  not  contain 

the  source  or  instrument  of  the  dan^^er.    An  act  of  Illinois  of 

»Miiy  19,  1883,  authorised  munieipalities  to  require  repairs  of 
pmbankments  of  riparian  owners  whose  duty  it  was  in  law  or 
equity  to  maintain  them,  but  the  act  was  repealed  in  1899, 
and  probably  never  had  any  application,  since  no  such  duty 
existed*     An  early  act  of  Louisiana*''    imposed  the  duty  of 
^■making  levees  to  protect  the  inhabitants  ai^ainst  inundation 
^Bopon   riparian  proprietors.     The  dike  ^burdens  recognised  by 
^■the  ancient  laws  and  customs  of  lower  Germany  fall  upon  all 
^the  owners  of  lands  exposed  to  floods,  and  correspond  to  the 
principle  of  joint  compulsory  improvements  sanctioned  by  the 
Supreme  Court  in  Wurts  v.  Hoagland,^     A  Prnssian  statute 
^provides  that  where  land  is  in  such  condition  and  location  that 
jHtho  maintenance  of  a  forest  on  it  will  diminish  or  remove  the 
danger  of  floods  or  landslides,   the   establishment   or  main- 
^tenance  of  forests  can  be  eompelled^  if  the  loss  to  he  averted 
■  considerably  outweighs  the  injury  resulting  to  the  owner  from 
the  restrictions  imposed  upon  him,     Pull  compensation  must 
^be  awarded  to  the  owner.^^ 


ia  Ex  parte  Uodges,  87  Cm  I  16i\ 
»♦  Act  No.  31,  Febnmrj  7,  1*129. 
|iHT4  IT,  a  COR, 

I  Act  of  July  i\  1875.    This  Ugh- 

fttioA  ift  an  afipUcaticiti  of  ibe  i^eu- 

a]    priiicipte    laid    down    by    the 

1  Prutsian  Coiio  of  1794,*  which  fmjs: 

I  the    state    <?aj)    restrict    the    privat# 

L  property  of  its  citixe^a  only  wfaaro 

41 


I  hereby  a  coosideral^Je  injury  can 
be  n voided  from  others  or  from  the 
state  itself,  or  a  considerahle  nd- 
vantage  can  be  procured  for  cither, 
proFldeil  the  one  or  the  o their  ean 
be  done  without  any  dUadvnntage 
to  the  owner.  Also  wherii  the  in- 
jury to  be  averted  or  the  advmtt&it© 
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Eeference  has  been  made  before  to  the  doctrine  enuockted 
hy  tliL^  Supreme  Court  of  ^rassachiisetts  that  wii*?n  land  fnrins 
H  Tiaturat  barrier  to  water  eoiirnes  the  owner  may  be  prohibited 
from  unduly  weakening  it  by  removal  of  soil  ;^^  but  thiis  is  far 
from  holding  that  positive  measurea  of  protection  may  bi.»  re- 
quired of  the  owner. 

So  a  railroad  company  cannot  be  required  to  maintain  a 
causeway  whieh  it  bag  built  for  its  own  use,  and  whieh  liappi^iis 
to  protect  lands  lying  back  of  it  from  the  inroads  of  the  tuk,^^ 

The  principle  seems  to  be  that  where  the  natural  condition 
of  property  threatens  an  imminent  danger  which  can  be  averted 
at  reasonable  expense  or  by  reasonable  restrictions,  the  owner 
may  be  required  to  do  what  is  necessary  to  avert  the  loss; 
the  OMTier  of  property  can^  however,  not  be  requirt.*d  to  tak*? 
measures  for  the  removal  of  dangers  originating  beyond  \m 
property,  simply  because  his  property  is  needed  or  adapted 
for  measures  of  relief, 

§620,  Cleaning  sid^walka^—The  courts  are  not  agnn^d 
whether  own*Ts  of  lots  abutting  on  a  street  can  be  retjuired 
to  keep  the  sidewalk  free  from  snow  and  ice.  The  duty  has 
been  sustained  in  Massaehusettg,^^  in  New  York/**  and  ia 
India na,^^  while  the  power  to  impose  it  hai^  been  denied  in 
lUinois^^  and  New  Hampshire.^ '^  The  requirement  is  saoc- 
tioned  by  the  Enirlish  Public  Health  Aet.*^ 

In  Massachusetts  the  ordinance  was  upheld  as  a  police  reguln- 
tion  requiring  a  duty  to  be  performed  highly  Bahitarj^  and  ad- 
vantageous to  the  eitixens  of  a  populous  and  closely  built  city, 
imposed  upon  those  who  are  so  situated  that  the^^  can  nio^ 
promptly  and  conveniently  iierform  it»  and  who  have  also  a 
peculiar  interest  in  the  sidewalk,  deriving  spt^eial  benefits  from 


to  be  procured^  from  or  to  the  staie 
or  its  citizens^  u  oust  durably  out- 
weighs the  iliandvEintnge  reauhing 
to  the  owner  from  the  refltrictlon. 
In  tbc  latter  fum^,  however,  the 
state  must  take  eare  that  the  owner 
who  is  res  trained  be  completelv  iti- 
domnified  for  the  itijory  suflfered  by 
him.     Bk,  I,  Title  8^  §|  29-31. 

•"7  C'nnvmonwealth  v.  Tewksbury, 
11  Mete.  55;  Commonweahh  v, 
Alger,  7  Cush.  03, 


31*  Ko<?h  V.  Do  hi  ware  etc,  %  TJ.  Ou 

fiH  N.  J.  L.  sm, 

a*Of>^Jdard,  Pofittoiyer,  10  PicJt, 
504,  1N35. 

*"Ciirthttge  V.  Frederick,  !25  N. 
Y.  268. 

*i  Heinketi  v*  Fuebring,  ISft  InH 
382. 

*2Gridky  v,  Bloomiugton,  8S  HI 
554;  Chicago  \%  O  *Bnetj,  Ul  1115X1 

*a  State  V.  Jacknian,  6!*  N,  H-  31S» 
41  AtL  347,  42  U  R  A,  43§. 

<*  38  and  39  Vict,  eh,  55,  |  44, 
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for  purposes  of  building  and  passage.    The  New  York  court 
Mts  its  decision  chiefly  on  the  necessity  to  the  public  and  the 
lall  iiicoiivenience  to  the  owner.     In  TUinois,  on  the  other 
jd,  it  is  held  that  the  abutting  owner  has  the  same  interest 
the  removal  of  the  snow  as  other  citizens,  and  no  more ;  and 
kat  the  requirement  is  therefore  a  special  burden  inconsistent 
fith  lilt*  principle  of  equality.     We  have  then  in  support  of 
|e  power  the  argument  of  necessity  and  convenience  and 
[fecial  interest;    against  the  power,  the  contention  that  the 
irden  bears  no  rektion  to  a  condition  peculiar  to  the  person 
ehnrged» 

The  argument  in  favor  of  sustaining  the  duty  seems  the 
stronger  one.     The  abutting  owner  has  in  the  street  fronting 
premises  special  easements  of  light  and  air,  he  may  use 
for  piling  up  Tirick  while  building,  and  keep  carriages  wait- 
ig  in  front  of  his  door,  and  he  frequently  uses  part  of  the 
reet  bed  for  areas,  coal  holes,  and  vaults.    This  special  inter- 
Bt  seems  sufficient  to  justify  the  imposition  upon  those  who 
a  joy  it  of  a  common  service  which  is  not  unduly  burdensome. 
Where  the  city  undertakes  to  clean  the  main  portion  of  the 
■treet,  it  may  also  be  said  that  the  apportionment  of  expense 
■bid  labor  between  the  city  and  the  owner  corresponds  approxi- 
mately to  the  proportion  of  public  and  private  interest  in  the 
(Ireet,    The  power  to  regulate  property  relations  by  changing 
pdelinite  equities  into  definite  rights  and  obligations  between 
pie  parties  is  properly  a  legislative  power  where  the  regula- 
ion  affects  many  persons  in  the  same  condition,'*^  and^  espe- 
cially in  cases  involving  *5nmll  amounts,  is  apt  txi  produce  better 
■ruetical  justice,  than  an  attempt  to  weigh  minutely  charges 
and  benefits.     Here  the  duty  is  laid  according  to  a  compre- 
hensive and  general  system,  and  there  is  no  such  disproportion 
Between  benefit  and  burden  as  to  show  an  abuse  nf  legislative 
power.** 

In  view  of  the  fact  that  heavy  snov/fall  and  the  formation 

ice  can  generally  not  be  foreseen  or  guarded  against,  and 

lat  there  is  uriri*tit  need  nf  immediate  relief  to  prevent  dis- 

Dmfort  and  accident,  it  may  also  be  maid  that  there  is  in  such 

ses  an  emergeney  which  justifies  the  enlistment  of  the  aid 

all  who  are  in  a  position  to  render  services  without  a  sub* 


*>  Commoiiwealtb  ?«  Alger,  7  Cn^ 


•*  PajBOBB  V.  District  of  Calusibla, 
1?0  U.  S,  45,  52,  57. 
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stantial  sacrifice.  This  argument  has  especial  force  where 
the  duty  is  thrown  upon  occupying  owners. 

It  is  certain  that  the  view  upholding  the  power  corresponds 
to  the  long  established  practice  of  legislation,  and  it  may  be 
noted  that  in  Illinois,  where  the  requirement  was  held  to  be 
unconstitutional,  the  power  to  impose  it  was  given  to  the  city 
of  Chicago  as  early  as  1837.  Every  presumption  is  in  favor 
of  the  constitutionality  of  a  governmental  power  which  has 
always  been  exercised,  and  has  commended  itself  to  the  pop- 
ular judgment  as  fair  and  reasonable. 

The  Supreme  Court  of  Illinois  sustains  the  imposition  upon 
street  railroad  companies  of  the  duty  to  clean  that  part  of  the 
streets  which  is  occupied  by  them,  partly  upon  the  ground 
that  the  construction  of  the  tracks  prevents  water,  etc.,  from 
running  down  the  gutters,  partly  upon  the  ground  of  special 
rights  which  the  railroad  company  has  in  the  street,  while  the 
abutting  owner  is  held  to  have  no  such  special  right.^* 

In  Wisconsin,  Michigan  and  Nebraska  an  owner  may  also 
be  required  to  keep  the  sidewalk  in  front  of  his  lot  in  repair.*'* 

SPECIAL  LIABILITY  IN  CONNECTION    WITH    HAZARDOUS  UN- 
DERTAKINGS.    §§  621-638. 

§  621.    Extension  of  liability  beyond  common  law  principles. 

—In  a  number  of  cases  the  law  throws  burdens  upon  thost*  who 
engage  in  a  business  or  undertaking  specially  affecting  tb«' 
public  welfare,  which  are  not  in  accordance  with  the  rules  of 
liability  of  the  common  law.    The  departure  from  the  rules  of 

the  eoniijion  law  tuts  been  enm plained  of  as  a  il^^prirtun^  f^^i  i 
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ularly  created  to  insure  an  increased  protection  of  persons  and 
property,  they  fall,  if  valid,  within  the  province  of  the  police 
power.  They  involve  the  principle  of  equality,  since  the  im- 
position of  a  special  liability  would  be  undue  discrimination, 
if  the  special  circumstances  of  the  business  did  not  justify  it. 

§  622.    Liability  for  the  cost  of  official  supervision.— Most 
states,  since  the  latter  part  of  the  past  century,  have  created 
offices  or  commissions  to  supervise  certain  branches  of  busi- 
ness which  in  a  special  manner  aflfect  safety  or  some  other 
public  interest.    This  has  been  done  especially  with  regard  to 
railroads  and  mines,  and  banking  and  insurance.     In  some 
cases  the  cost  of  these  administrative  services  has  been  thrown 
upon  the  business  that  has  made  them  necessary.    In  several 
states  this  system  has  been  abandoned  in  the  case  of  railroad 
commissions,^  as  unwise,  since  commissioners  paid  by  the  rail- 
road companies  were  found  not  to  l>e  sufficiently  independent. 
The  validity  of  such  a  requirement  does  not,  however,  depend 
upon  its  wisdom,  and  has  been  sustained  by  the  United  States 
Supreme  Court.^     The  court  holds  that  the  exaction  is  not  in 
the  nature  of  a  tax,  and  that  to  require  that  the  burden  of  a 
service  deemed  essential  to  the  public  in  consequence  of  the 
existence  of  the  corporations  and  the  exercise  of  privileges 
obtained  at  their  request,  should  be  borne  by  the  corporations 
in  relation  to  whom  the  service  is  rendered,  is  neither  denying 
to  the  corporations  the  equal  protection  of  the  laws,  nor  making 
any  unjust  discrimination  against  them.     The  court  refers  to 
the  fact  that  the  requirement  that  a  vessel  examined  shall  pay 
for  the  examination,  is  a  part  of  all  quarantine  systems.    So 
the  vessels  pay  for  the  services  of  the  pilots  whom  they  are 
compelled  to  employ.    In  New  York  a  statute  was  sustained 
imposing  the  cost  of  an  electrical  commission  upon  the  electrical 
companies  subject  to  its  supervision.-*^     In  Illinois  the  fees  of 
grain  inspectors  are  borne  by  the  owners  of  grain  warehouses,'* 
and  the  fees  of  mine  inspectors  by  the  owners  of  the  mines  in- 
spected.*^ 

1  So  in  Iowa,  1888,  ch.  28,  §  31.  5  Chicago  &c.  Coal  Co.  v.  People, 

2  Charlotte  etc.  R.  R.  Co.  v.  181  111.  270,  54  N.  E.  961,  48  L.  R. 
Oibbes,  142  U.  S.  386.  A.  554.     Similar  decisions  in  Louisi- 

3  People  ex  rel.  N.  Y.  &c.  Co.  v.  ana :  New  Orleans  v.  Kee,  31  So. 
Squire,  107  N.  Y.  593;  New  York  J 014  (laundries);  Louisiana  State 
V.  Squire,  145  U.  S.  175.  Bd.  of  Health  v.  Standard  Oil  Co., 

*  People  V.  Harper,  91  IlL  367.  31  So.  1015  (coal  oil). 


646  PAETICULAB  BURDENS.  §  623 

The  many  statutes  recently  enacted  for  the  admission  to 
certain  professions  upon  examination  almost  invariably  pro- 
vide that  the  examiners  be  paid  by  fees  charged  the  candidates; 
it  has,  however,  been  held  that  the  cost  of  the  official  examina- 
tion of  railroad  engineers  as  to  their  fitness  for  their  position 
may  be  laid  only  upon  the  railroad  company  employing  the 
engineer  examined,  and  not  upon  other  railroad  companies; 
i.  e.,  the  railroad  company  can  be  made  to  pay  only  for  a  service 
indirectly  rendered  to  it  by  the  state.® 

§  623.    Liability  for  the  cost  of  remedial  measures.— It  has 

been  held  in  Minnesota  that  a  special  license  fee  may  be  col- 
lected of  liquor  dealers  for  the  purpose  of  making  up  a  fund 
for  the  establishment  and  maintenance  of  an  asylum  for  inebri- 
atesJ  Here,  too,  the  cost  of  a  public  service  is  laid  upon  that 
business  which  renders  the  service  necessary. 

§  624.  Liability  for  acts  of  persons  employed  under  legal 
compulsion.— It  has  never  been  contended  that  because  a 
steamer  must  have  officers  examined  and  licensed  by  federal 
authority,®  the  owner  of  the  steamer  ceases  to  be  liable  for  their 
negligence.  The  liability  of  the  owner  is  justified  by  the  fact 
that  he  may  choose  his  officers  from  among  those  properly 
qualified,  that  they  are  subject  to  his  orders  and  to  discharge 
for  misconduct,  and  that  the  license  does  not  mean  a  guaranty 
of  fitness.^  A  statute  of  Pennsylvania^^  provided  that  no  mine 
shall  be  operated  without  the  supervision  of  a  mine  foreman;'^ 
that  no  one  may  act  as  a  mine  foreman  unless  he  is  registertnl 
as  a  holder  of  a  certificate  of  qualification  granted  by  the  secre- 
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timberiiig  are  in  safe  and  efficient  working  condition,*^    For 

any  injury  to  penson  nr  prt>pi*rty  tictcasioned  by  any  violattan 

of  the  ai*t  or  any  failure  to  eoniply  with  its  provisions  by  any 

owner,  operator,  mine  foreman,  or  fireboss,  the  stotute  gave 

Kb  right  of  action  nirainst  tht?  owner  or  operator*'^    Tht*  Siipremi* 

BCourt  of  Pennsylvania  held  that  so  mueh  of  the  last  mentioned 

Hteetion  as  impostnl  a  liability  upon   the  mine  owner  for  the 

Hfailnre  of  the  foreman  to  comply  with  those  provisions  of  the 

"act  which  compel  his  employment  and  deline  his  duties,  was 

nneonfititiitioiial  and  void  J  ^*    The  decision  should  probably  not 

»be  understood  as  mean  in  jet  that  the  mere  compulsory  employ- 
ment of  the  foreman  and  the  vesting  in  him  of  certain  powers 
of  direction  was  .^sufficient  or  intended  to  relieve  the  mine  owner 

Ij£i*om  the  duty  of  the  greatest  care  on  his  piirt,  hut  only  that 
In  so  far  as  a  direction  was  made  by  the  foreman  within  his 
Btatutory  powers,  the  owner  eould  not  he  made  liable  for  the 
consequences   of  complying    with    such    direction.      It    would 
have  to  be  assnmed  that  the  owner  did  not  know  of  the  fore- 
man's ineompeteney,  or,  having  such  knowledge,  had  no  power 
B'to  diseharge  him.     The  principle  would  then  simply  be  that 
"one  person  cannot  be  made  liable  for  the  acts  of  another  per- 
son, which  are  made  binding  upon  him  by  law.    Such  liability 
%vould  be  without  any  fault,  a  special  burden  withotit  any  poa- 
—sibilit}'  of  avoiding  it. 

H    $  625.    Ship's  liability  for  fault  of  pilot— Yet  it  has  been 

Hliidd  by  the  Uniteil  Htaies  Bupreme  Cotirl,  in  aceordance  with 

Heertain  deeisiona  of  state  eourt^,^**  that  a  ve«se1  is  liable  for  a 

Heolliaion  solely  due  to  the  fault  of  the  pilot  whose  employment 

Hwaa  compelled  by  the  port  refsrulationa,'^     The  court  bases  ita 

HcSeeision  upon  the  old  established  principle  of  the  maritime  law 

^impressing  npon  the  ship  the  liability  for  the  damages  it  has 

eaused,  a  principle  not  yielding  to  port  regulations  which  the 

ship  owner  voluntanly  adopts  by  brinfjing  the  vessel  within 

th*'  port*    It  is  also  siiiil  that  **it  is  the  duty  of  the  master  to 

interfere  In  cases  of  the  pilot  s  intoxication  or  manifest  inea- 

Kpacity,  in  cases  of  danger  which  he  does  not  foresee,  and  in  all 


ti  n  140, 150. 

i»  Ditrkla  t.  KingsUin  Coal  Com- 


kf^ny. 


171  P&.  8t.  1!>^ 


206;    Williamson  v,   Piice^  4  Mart- 
N.  S.  399;  Yatea  v.  Brown,  S  Pick* 

IT  The  Chios,  7  Wall.  53, 


ttBuisy    V-    Donaldson,    4    Dall 
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cases  of  great  necessity.  The  master  has  the  same  power  to 
displace  the  pilot  that  he  has  to  remove  any  subordinate 
officer  of  the  vessel.  He  may  exercise  it  or  not,  according  to 
his  discretion.  *' 

Perhaps  this  view  of  the  relation  of  the  master  to  the  pilot 
may  help  to  reconcile  the  decision  with  the  principle  before 
stated.  In  England  the  vessel  under  similar  circumstances  is 
by  statute  exempt  from  liability.^®  Such  is  also  the  rule  under 
article  738  of  the  German  Commercial  Code.  And  the  same 
rule  has  recently  been  recognised  by  the  Supreme  Court  of 
the  United  States  as  governing  actions  at  common  law  as  dis- 
tinguished from  suits  in  admiralty.^  ^ 


CivU  damage  acts. — In  several  states  the  law  provides 
that  any  person,  or  designated  relatives  (especially  husband, 
wife,  child  and  parent),  who  shall  be  injured  in  person  or 
property  or  means  of  support,  by  any  intoxicated  person,  or 
in  consequence  of  the  intoxication  of  any  person,  shall  have  a 
cause  of  action  for  damages  against  the  person  who  by  supply- 
ing the  liquor  caused  the  intoxication,  and  against  the  person 
who  as  owner,  etc.,  permits  the  occupation  of  premises  for  the 
sale  of  the  liquor  which  causes  the  intoxication  resulting  in 
such  injury .2*^  In  some  states  also  the  recovery  of  gambling 
losses  is  allowed  against  the  owner  of  the  premises  who  know- 
ingly allows  them  to  be  used  for  gambling. 

It  is  obvious  that  in  such  cases  the  chain  of  causation  between 
the  conduct  of  the  person  held  liable  and  the  injury  for  which 
he  is  held  liable  is  so  long  and  in  its  initial  links  so  weak  that 
common  sense  rathiT  rrvults  against  the  iu justice  of  III  ;  J 
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bility,  and  allow  a  recovery  to  be  had  against  those  whose  acts 
contributed,  although  remotely,  to  produce  it.  The  court 
admits  that  the  only  absolute  protection  against  the  liability 
imposed  by  the  act  is  to  be  found  in  not  using  or  permitting 
the  premises  to  be  used  for  the  sale  of  intoxicating  liquors, 
and  it  relies  strongly  upon  the  legislative  power  to  prohibit 
such  sale  entirely.  Instead  of  prohibiting  the  legislature  may 
discourage  the  traffic  by  creating  liability  for  consequential 
damages.  The  court  speaks  of  the  act  as  an  extreme  exercise 
of  legislative  power,  and  it  is  to  be  noted  that  New  York  has 
abandoned  this  legislation,  giving  a  cause  of  action  to  a  person 
injured  through  intoxication  only  if  he  gave  notice  to  the  seller 
not  to  sell  to  the  person  intoxicated.22 

It  appears  that  the  only  ground  upon  which  the  liability 
of  the  owner  of  the  premises  can  be  sustained  is  that  he  might 
have  forbidden  their  use  for  selling  intoxicating  liquors.  This 
implies  that  he  had  no  absolute  right  to  let  them  for  that  pur- 
pose, and  that  again  means  that  the  sale  of  liquor  is  absolutely 
within  the  control  of  the  legislature.^^  Upon  a  similar  reason- 
ing the  civil  damage  acts  in  cases  of  gambling  are  to  be  sup- 
ported.2^ 


•■^2  Liquor  Tax  Law,  §  39. 

23  Howes  V.  Maxwell,  157  Mass. 
333. 

2*  Trout  V.  MarviD,  62  Oh.  St.  132, 
56  N.  E.  655. 

Note :  Subcontractors '  liens, — A 
similar  difficulty  is  presented  by  the 
provisions  of  the  Mechanics'  Lien 
Laws  which  allow  subcontractors  or 
laborers  to  file  liens  against  the 
property  upon  which  they  have  been 
employed,  for  labor  and  material 
furnished  in  improving  it,  although 
there  is  no  privity  of  contract  be- 
tween them  and  the  owner.  This 
legislation  does  not  fall  under  the 
police  power,  since  it  is  enacted 
merely  for  the  enforcement  of 
private  claims,  and  will  therefore 
not  be  fully  considered  here.  See 
Boisot,  Mechanics'  Lien  Laws,  §  23. 
It  is  sustained  in  a  number  of 
jurisdictions  upon  the  ground  that 
the    law    constitutes    the    contractor 


the  owner's  agent  for  contracting 
with  others,  and  makes  the  owner 
the  surety  for  the  performance  of 
the  contractor's  subcontracts,  and 
that  the  law  may  thus  import  its 
stipulations  into  future  contracts  be- 
tween owner  and  contractor.  Hart 
V.  Boston  &c.  R.  R.  Co.,  121  Mass. 
510;  Bardwell  v.  Mann,  46  Minn. 
285,  48  N.  W.  1120;  Mallory 
v.  La  Crosse  Abattoir  Co.,  80 
Wis.  170.  Other  jurisdictions, 
however,  deny  that  the  law  may 
impose  burdens  upon  the  owner  as 
a  condition  of  allowing  him  to 
improve  his  property,  the  creation  of 
which  he  has  not  by  any  act  of  his 
invited,  and  which  he  cannot  by  rea- 
sonable precautions  avoid.  Wat- 
ers V.  Wolf,  162  Pa.  St.  153; 
Palmer  v.  Tingle,  55  Oh.  St.  423,  45 
\.  E.  313;  .John  Spry  Lumber  Co. 
v.  Sault  Savgs.  Bk.  Loan  &  Trust 
Co.,    77   Mich.    199,   43   N.   W.   778. 
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Lf  the  powt^r  of  prohibition  tlid  not  i^xint,  if  tlic  owntr  h^ji 
a  c'tmattituiioiiul  right  to  Wt  hia  premises  for  the  sale  of  Itqaor, 
hv  iH>uhl  t*vidt*jitly  not  hv  ht*hl  for  cousequem^t's*  of  the  exercist* 
of  that  right  ow^tr  whi^'h  \u*  had  no  eontrol. 

It  follows  n\no  from  tlie  priiieiple  that  acts  which  arv  of 
com  moil  right  emiiu^t  be  burtloued  with  eoiiseqiienees  tlowiai,' 
from  ft  els  of  others  which  cunnot  bt*  foressi"**n  or  nvatdiMl.  that 
wbi'ti  thi'  tetiniit  selb  liquor  illegally  without  th**  knowWr- 
of  Iht*  UudlortK  the  Utter  etiniiot  \u*  held  liable*** 

§  637,  Liens  tmder  0*  S.  re  venue  laws.— The  ITuitt**!  Suu^ 
Kev«]iU4^  laviit,  under  whieh  land  usi'd  for  au  illicit  dJstiJl* 
^ry  mny  K*  farfeitetl,  prt>vide^*  that  no  bond  of  a  dbtitkr 
xhalt  Iv'  approvetl^  unless  he  is  the  owner  in  ftft*^  tuieticiniihervi} 
\%y  aar  mortgiDre.  judgiti<*iit  or  other  lieu,  of  the  h>t  of  land  tm 
which  the  dsstiller^^  is  sittiated,  or  unless  he  file*  with  the  enA- 
Wlor  the  written  eoosarm  of  ihe  owner  and  of  any  OH^rtgifor 
cir  lienor,  that  the  premisefi  may  be  used  for  thi<  parp<)«<'  of 
illfititHug  apirits^  subject  to  the  pmi  islons  of  law,  atnl  expresdf 
«|i|^irfaliiif  that  tlie  tifii  of  Ifae  United  States  for  taxes  and 
pemltk^  siliall  hanr  pmrttj  oTer  saoek  tnortfmge  or  ti^%  ai»i 
tkat  in  ease  of  tkr  fbff ettni^  ttf  the  distitlefy  pg^^Bomm  tile  tiUe 
to  iIh'  mmt  aiaU  Tir«l  m  tW  rniiea  ^tmtm  ^ndtoigid  frna 
siueh  mt>rt«a3crt\  jiiKlinnent  or  other  ineumbranee,^ 

It  a1!<»c>  ApjM\iirs  friMi:  ibe  rturie  of  Unit^^  States  v.  StovelL 
laiit  eiu\l  rh*l  ^xrsH^r^I  pTv^perty  used  m  the  violation  of  the 
reven-iie  Iaw^s.  tit^f>  :"ivu  '>t-v-omt-  ibt-  sialx'tt-ri  t»f  forfeiture,  unless 
i5n>  XTs»tNi  \ri:h  \hv  -f^rjsie-m  .r  ^^nnivaiK^  <*i  ihe  owner. 


■V, .1    K   '^♦/vn    J»niwr  i.t:    vim- 
1     ,  v.'.-Njv      *    •••  l.s  ^    Thf    nvntfr 

».'  ^.      *       111      5      >i-«'  -"     7*f!rmf 
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§  628,    Dangers  arising  from  the  operation  ot  railroads.^ It 

a   nmtler  of  i^omxiwn  i^xpurietice   that  tlie   em  ploy  men  I  of 
U*iim  <ir  oth«?r  ijun!lianit.'al  [lowor  for  purposes  of  locomotion 
attended  with  dauger  to  the  aaftHy  of  persons  aiid^  under 
wrtain  conditions,  of  property.    The  courts  recognise  this  by 
_t*xaetyig  of   railroud  eonipaHies   an   extrn ordinary   degree  of 
are*    They  have,  moreover,  in  view  cif  the  diffieuity  of  proving 
egligence,  raised  certuiii  presumptions  unfavorable  to  the  rail- 
road Ciuaiiany  or  other  earner:     thus  where  an  aeeident  haij- 
J* ens,  and  the  passenger  shown  that  he  was  free  from  negli- 
gence, it  will  Vmi  presinaed  that  the  carrier  was  at  fault, ^^  and  if 
fire  ean  be  traced  to  the  loe<»mutive  of  a  railroad  a  like  pre- 
'Blimp  tion  will  a  rise  .^^ 

Rules  that  the  courts  l  volve  without  leginlation  will  uaturally 
abo  be  sanetioned  by  the  courts  if  enacted  by  statute,**"  Iii 
IsoHh  Carolina  a  statute  has  been  upheld  which  shifts  the 
bunlen  of  proving  contributory  negligence  on  the  part  of  the 
.passenger  to  the  railroail  eouipany,^*  A  statute  of  Kentucky 
rovides  that  tlie  killing  or  injuring  of  cattle  by  the  engine  or 
car  of  any  eonJi>any  shall  be  prima  facie  eviilenee  of  negligence 
and  carelesttness  on  the  part  of  the  company^  its  agents  an*l 
lervants.*^  So  in  a  number  of  Southern  states,  statutes  making 
railroad  companies  responsible  for  all  damage  done  or  caused 
by  tht*  running  of  trains,  to  cattle  i»r  otherwise,  have  been 
Int^^rfiret^d  as  shifting  the  burden  of  proof,  and  have  been 
nphelil  up<jn  this  eonstruetion.^^ 

§  629.  Injuring  or  killing  of  cattle. — In  nmny  states  legisla- 
ion  has  been  enacted  requiring  railroad  comjjanies  to  fence 
their  tracks  in  order  to  prevent  the  straying  of  cattle  thereon. 
As  the  reqidrement  tends  to  protect  the  safety  of  trains  and 
passengers  as  well  as  that  of  the  cattle,  it  is  clearly  an  exercise 
of  the  police  power/'*^     In  Kentucky  it  seems  to  be  justified 


*«  Ytkiruaiis   v*    Contra   Costa   etc. 
|€fl.,  44  rill,  71. 

s»  Hhennnart     ^     Reclflcht,     NegH- 
5th  Efl.  §  676. 
JAtiKtwIa  k  a  R  R.  Co.  v.  Tian- 
ftH,  7»  Htt.  304, 

^»  WfiUiice   V.    Western    N.    C,    H. 
tTou.  104  X.  a  442. 
«t  K^ixtiii'ky  8tfttutc?»  18t»9,  |  S09. 
" little  Rtitk  **Kr  B.  Co,  v.  Payne, 


3H  Ark.  fil6;  Titley  v,  St,  Uniln  &o, 
R,  C,  49  Ark.  535;  Macon  &c%  R,  Co. 
V.  Vaughn,  4B  Ca.  464;  Mobik  &e. 
R.  C.  V.  WnUams,  53  Ala.  595; 
Naah^'ino  £  CliattMiiouga  R,  CtK  v, 
Fettcork,  25  Al».  229. 

^*  TiiorpG  V.  Rnrlfltia  ftr.  R.  Co., 
27  Vt.  Mn;  Railway  Co.  T.  Sharpe, 
3S  Oh.  81.  150  5  Pennsylvania  R,  C* 
V-  Riblet,  m  Psu  St.  164  j   Misiouri 
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exclusively  as  a  measure  of  safety  of  trafSc,  for  it  has  been 
held  to  be  an  unconstitutional  delegation  of  the  police  power 
to  leave  it  to  the  option  of  the  adjoining  land  owner  whether 
the  fence  shall  be  built  or  not.^^  It  is  generally  admitted  that 
where  the  requirement  exists,  the  company  failing  to  erect  or 
maintain  such  fence  may  be  made  liable  for  all  damage  to 
cattle  caused  thereby,^®  although  the  owner  allowed  his  cattle 
to  stray,  and  trespass  on  the  tracks.^^ 

It  has  also  been  held  that  a  statute  is  valid  which  makes  the 
railroad  company  liable  for  the  killing  or  injuring  of  stock  by 
moving  trains,  etc., .  on  unf enced  tracks,  the  act  being  inter- 
preted as  applying  to  stock  killed  in  consequence  of  the  neglect 
to  maintain  fences  and  as  containing  an  implied  requirement 
to  build  a  *^ence.3^  A  similar  statute  was  held  to  be  unconsti- 
tutional in  Washington,  partly  on  the  ground  that  i^  provision 
was  made  for  the  case  that  no  fence  could  be  lawfully  erected, 
and  also  because  the  erection  of  a  fence  would  apparently  ex- 
cuse from  liability  even  where  there  was  negligence.'®  This  case 
evidently  assumes  that  an  absolute  liability  cannot  be  imposed. 
The  question  whether  in  the  absence  of  any  requirement  of 
fencing,  express  or  implied,  the  legislature  can  make  the  rail- 
road company  liable  for  the  killing  or  injuring  of  cattle  by 
the  running  of  trains  irrespective  of  negligence  or  of  the  lack 
of  fencing,  has  been  presented  to  the  courts  of  several  states: 
six  of  these  have  declared  such  law  to  be  unconstitutional,^'^ 


Pac.  R.  Co.  V.  Humes,  115  U.  S.  512;     22  N.  W.  619,  71  Wis.  472,  37  N.  W. 
^lissouri  Pac.  R.  Co.  v.  Harrelson,  44     834. 
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while  one  court  has  left  the  question  open.^^  The  Supreme 
Court  of  the  United  States  has  not  yet  had  occasion  to  pass 
upon  the  question.  The  constitutionality  of  the  burden  may  be 
defended  by  the  analogy  of  the  absolute  liability  for  damage 
done  by  fire;  but,  as  pointed  out  by  the  Supreme  Court  of 
Connecticut,^ 2  in  this  case  the  animals  injured  are  where  they 
ought  not  to  be— trespassers  obstructing  the  defendant's  rail- 
road track,  directly  exposing  the  defendant's  property  to 
hazard  and  loss. 

§  630.  Fire  started  by  sparks  from  locomotives.— On  the 
other  hand  it  is  well  established  that  railroad  companies  may 
be  made  liable  for  losses  by  fire  communicated  to  property 
by  sparks  escaping  from  locomotives,  notwithstanding  the  fact 
that  they  have  used  every  possible  precaution.  The  law  upon 
the  subject  is  fully  reviewed  in  the  learned  opinion  of  Justice 
Gray  in  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews.**^  It  appears  that 
the  rule  of  absolute  liability  was  established  in  ^lassachusetts 
as  early  as  1840,  changing  the  earlier  rule  contained  in  the 
statute  of  1837,  which  absolved  the  railroad  company  on  proof 
of  due  caution  and  diligence.**^  The  reasons  on  which  this 
statute  was  maintained  are  stated  by  Shaw,  Ch.  J.,  in  Hart 
v.  Western  Railroad  Co.  :**^ 

**  Railroad  companies  acquire  large  profits  by  their  business. 
But  their  business  is  of  such  a  nature  as  necessarily  to  expose 
the  property  of  others  to  danger;  and  yet,  on  account  of  the 
great  accommodation  and  advantage  to  the  public,  companies 
are  authorized  by  law  to  maintain  them,  dangerous  though  they 
are,  and  so  they  cannot  be  regarded  as  a  nuisance.  The  mani- 
fest intent  and  design  of  this  statute,  we  think,  and  its  legal 
effect,  are,  upon  the  consideration  stated,  to  afford  some 
indemnity  against  this  risk  to  those  who  are  exposed  to  it  and 
to  throw  the  responsibility  upon  those  who  are  thus  authorised 
to  use  a  somewhat  dangerous  apparatus,  and  who  realise  a 
profit  from  iV*^ 

Pacific  R.  Co.,  5  Wyo.  430 ;  CateriJ  *2  Grissell  v.  Housatonic  R.  R.  Co., 

V.  Union  Pacific  R.  R.  Co.,  2  Id.  540,  54  Conn.  447. 

21  Pac.  416;  Oregon  R.  R.  Nav.  Co.  43  165  U.  S.  1. 

1008,  22  Am.  St.  Rep.  143.  -t*  Lyman   v.   Boston   &   Worcester 

41  Wadsworth  v.  Union  Pacific  R.  R.  R.  Co.,  4  Cush.  288. 

V.  Smalley,  1  Wash.  St.  206,  23  Pac.  45  13  Mete.  99. 

Co,,  18  Col.  600,  23  L.  R.  A.  812.  46  See,    also,    Grissell    v.    Housa- 
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§  631.  Railroad  crossings.— The  obligation  frequently  ex- 
pressed in  railroad  charters  that  the  railroad  company  shall 
put  highways  which  they  cross  in  such  condition  and  state  of 
repair  as  not  to  impair  or  interfere  with  its  free  and  proper 
use,  relates  to  highways  in  existence  when  the  railroad  is  built. 
In  the  absence  of  any  positive  regulation  the  expense  of 
carrying  a  new  street  over  a  railroad  must  be  borne  by  the 
^municipality  laying  out  the  street,^^  and  in  Illinois  an  ordinance 
requiring  the  railway  company  to  make  a  safe  and  proper 
crossing  was  held  invalid.**^  It  is  held  in  Massachusetts,  Minne- 
sota and  Kansas  that  the  railroad  company  is  entitled  to  com- 
pensation for  planking  its  roadway  at  the  crossing  of  a  new 
street,^®  and  in  Michigan  such  compensation  may  be  claimed 
as  a  constitutional  right.*^^ 

Gradually,  however,  the  view  has  been  gaining  ground  that 
the  duty  to  make  crossings  safe  may  be  imposed  upon  railroad 
companies,  although  the  highway  is  built  across  the  railroad 
and  not  vice  versa.  In  some  cases  this  duty  was  created  under 
a  reserved  power  to  allow  the  corporate  charter,^  but  the  n*- 
quirement  has  also  been  maintained  in  the  absence  of  any  such 
reservation  as  an  exercise*  of  the  police  power.-  In  Illinois  a 
law  of  1869^  provided  that  *' hereafter,  at  all  of  the  railroad 


touic  &c.  R.  R.  Co.,  54  Conn.  447; 
Flinn  v.  New  York  C.  &  II.  R.  R.  Co., 
142  N.  Y.  11,  36  X.  E.  1046;  Balti- 
more &  Ohio  R.  R.  Co.  V.  Kreager, 
61  Oh.  St.  312,  56  N.  E.  203. 

*7  Northern   Central   R.   R.   Co.   v. 


tral  R.  R.  Co.  v.  County  Commission- 
ers, 45  Kaus.  716. 

BO  Chicago  &  Grand  Trunk  B.  i »». 
V.  Hough,  61  Mich.  507;  com{«ire 
with  People  v.  Lake  Shore  &  M.  S. 
R.  Co.,  52  Mich.  277,  where  it  was 
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ossiugd  of  highways  aud  Btreetu  in  this  state,  the  gevtral 

aiiroad  corporal ioiiK  sliall  const niut  «nd  maintain  said  cros, 

]gs  atid  the  aj>proacht\H  thereto,  within  their  respective  rij^hts 
f  way,  HO  that  at  all  times  they  shall  be  safe  as  to  persons  and 
roperty/'  The  Siipi*eme  Court  of  Illiuois  regards  this  as  a 
gitiinate  poliee  re^^nilation,  no  matter  whether  the  highway 

©mes  to  the  railroad  or  the  railroad  to  the  highway.'*     This 

lew  has  been  praetically  adopted  by  the  Supreme  Court  of 

he  United  State.s,* 
As  the  safety  of  crossings  may  require  the  elevation  or  de- 
ression  of  tracks  and  involve  ^^roat  t^xponse,  it  is  proper  to 
iquire  whether  the  imposition  of  the  duty  is  in  accordance 
ith  constitutional  principles.  The  problem  is  ht^re,  as  in  the 
case  of  cattle  guard**  and  fences,  one  of  causation  and  responsi- 

lility*  Can  the  railroad  company  bo  held  aeeonntahle  for 
ingers  resulting  from  improvements  which  are  not  for  its 
*nefit  and  which  it  has  not  invited  ?  la  it  not  true  that  the 
unicipaUty  in  directing  travel  across  the  railroad  creates  a 
ew  dnngt'r  whieh  the  operation  of  the  railroad  itself  would 
ver  ha%*e  cansetl  ?     This  contention  has  been  answered  by 

pointing  out  that  travel  across  the  railroad  is  as  much  a  neces- 
ty  as  t raved  on  it,  and  that  the  avoidance  of  accidents  with 

•egard  to  it  is  one  of  the  inevitable  risks  of  railroad  opera- 
on»  for  whieh  the  owners  of  the  railroad  may  be  held  re- 

ipofisible  no  matter  at  what  time  the  travel  is  conducted  across 
le  road-  '*  Unless  idv^vy  railroad  company  takes  its  right  of 
ny  siibjeet  to  the  right  of  the  public  to  have  other  roads 
msirueted  across  its  track  whenever  the  public  esLigency 
ight  be  thou*,dit  to  demand  it,  the  grant  of  the  privilege  to 
ujstrnet  a  railroad  aeross  the  state  would  be  an  obstacle  in 
le  way  of  its  future  prosperity  of  no  inconsiderable  magni* 

nde/'*  Consequently  ** every  railroad  company  takes  its 
ght  of  wny  subject  to  the  right  of  the  public  to  extend  the 

lublic  highways  and  streets  across  such  right  of  way;'*^    and. 


igo,  140  ni  S09,  the  point  not  he* 
g  il»ret*tiy  involved  in  the  case, 
»  Chicago,  B.  k  Q.  R.  Co.  ¥,  Chi* 
igfi,  Ida  U.  a  22S.  Simibr  pHn- 
pli»  where  one  raitroaiT  cmsseii 
Kill***!*  rnilroiirh  See  DetroU,  Ft. 
H.  t*  By.  V.  CommiMioTieT^  of 


RailroailB,  VI7  Mk-h,  219,  M  N.  W- 
841%  afllrme*!  Detroit  &*?.  ^p  v.  Ot- 
honi,  1 89  V.  B.  383* 

« Cblt^iigo  &  A.  R.  Co,  T,  Jotiet 
etc.  R.  Co.,   105  riL  388. 

T  Chicago  &  N,  W.  R,  Co.  v.  Chi- 
cago, 140  TIL  309. 
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if  so,  the  imposition  upon  it  of  the  burden  of  measures  required 
for  the  safety  of  the  highway  from  dangers  due  to  the  opera- 
tion of  the  railroad  is  justifiable. 

It  is,  however,  also  true  that  the  operation  of  the  railroad 
would  not  cause  danger  at  the  particular  place  if  it  were  not 
for  the  new  establishment  of  the  highway.  There  is  at  least 
a  divided  responsibility,  and  this,  together  with  the  great 
expense  of  raising  or  lowering  tracks,  has  led  in  many  instances 
to  agreements  between  municipalities  and  railroad  companies, 
by  which  the  burden  of  the  abolition  of  grade  crossings  is 
divided  between  both.®  In  the  New  England  States  provision 
has  been  made  by  statute  for  an  apportionment  of  the  bnrden, 
in  which  the  stajte  shares.® 

§  632.  Injury  to  passengers.— Nebraska  seems  to  be  the  only 
state  which  imposes  upon  railroad  companies  a  liability  not- 
withstanding due  diligence  on  their  part  or  slight  negligence 
on  the  part  of  the  passenger.  The  statute  reads:*®  ** Every 
railroad  company  shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  transported  over  its  road 
except  in  cases  where  the  injury  done  arises  from  the  criminal 
negligence  of  the  person  injured,  or  where  the  injury  com- 
plained of  shall  be  the  violation  of  some  express  rule  or  regula- 
tion of  said  road  actually  brought  to  his  or  her  notice."  Crim- 
inal negligence  has  been  defined  as  flagrant  and  reckless 
disregard  of  one's  own  safety  and  indifference  to  injury  liable 
to  follow.^  ^  The  statute  has  been  upheld  in  a  number  of  cases 
without  a  thorough  discussion  of  principle;**  and  in  a  recent 
case  the  court  sa3^s:'^    ''Whether  tbc'se  decisions  are  altogcttn^r 


[I  m:\ 


PERSONAL  INJURiES, 


657 


bound  to  accept  them  as  conelusive  evidence  of  what  the  hnv 
is."  Tlie  Supreme  Court  of  tht*  United  Staten  has  affirmed 
another  decision  involving  the  same  titatute,  partly,  it  in  true, 
upon  the  ground  tluit  the  railroad  eompuny  *Mceepted  th^? 
liabiHty  with  its  charter,  but  strongly  intimating  that  the  rule 
,of  absolute  liabilitj"  is  justifiable  on  prineiple.^* 

'      S  633.    Absolute  liability  for  personal  injtuiea  tmder  other 

legal  systems.  — As  early  as  1S38  a  Prussian  law  provided  :  '*  A 
[railroad  company  is  hound  to  cODipensate  for  all  daniajire  aris* 

ing  in  the  carriage  on  its  road  to  the  persons  or  goods  carried 
lor  to  other  persons  and  their  property,  unless  it  can  prove 
]thut  the  dama^re  was  caused  by  the  fault  of  the  person  injured 

jr  by  an  inevitable  outward  accident.  The  dangerous  ehar- 
|Beter  of  the  enterprise  itself  is  not  to  be  regarded  as  sueh 

iccident  relieving  from  responsibility/* 
A  German  Imperial  Law  of  1B71  provides r    **If  in  the  opera- 
|tton  of  a  railroad  a  person  is  killed  or  injured  in  his  body,  the 

aianager  or  owner  is  liable  for  the  resulting  damage  unless  he 
liihcws  that  the  accident  was  caused  by  a  force  of  nature  or  by 
It  he  person's  own  fault/' 

The    liability    thus    extends    to    passengers,    .servants    and 

I  strangers  equally. 
The  same  principle  was  adopted  in  favor  of  workmen  only, 
but  so  as   to  inclnde   factories,   mines,   quarries,    engineering 
ivorks,  buildings  abov*'  30  feet  in  height,  and  agricnltnral  em 
ployments,  by  the  English   Workmen's  Compensation  Acts  of 
J89T  and  1900,    The  workman  loses  his  right  only  if  his  own 
serious  and  wilful  misconduct  is  the  cause  of  the  accident. 
Compare  Report  of  Industrial  Commission,  IV,  p,  29,  which 

Psays;  "No  witness  demands  that  the  law  of  employers*  liabil- 
ity shall  he  made  as  broad  as  in  Great  Britain,  w^here  the  em- 
Ipioyer  is  liable  for  a  limited  amount  of  damages  on  account 
of  injury  from  any  cause  whatever,  in  the  absence  of  eon- 
tribntory  negligence  on  the  part  of  the  employee  injured/' 
1634  Constitutionality  of  absolute  liability*— If  the  rule 
of  absolute  liability  is  held  to  be  unconstitutional,  it  must  be 
on  the  ground  that  Justice  and  equality  forbid  that  a  person 
be  required  to  make  good  the  loss  of  another*  unless  some  fault, 


i*Cli\mgo,  R*  T.  &  Pai.*.  R.  Co,  r.     610,  S.  C.  im  U.  8.  582. 
I  2^Mi«i-k(».  59  Nob.  6m,  55  L,  R.  A* 

12 


658  PARTICULAR  BURDKNS.  §634 

or  culpability,  can  be  imputed  to  him.  This  is  the  position 
taken  by  the  courts  of  Alabama,  Montana,  Wyoming?,  and 
Iltah.*^  But  while  the  common  law  does  require  fault  of 
some  kind  as  a  general  principle,  it  has  always  recognised 
some  exceptions  (trespass  of  cattle,  fire,  etc.),  and  it  cannot 
be  said  that  the  rules  of  the  common  law  represent  the  only 
and  final  conclusions  of  justice.''*  llie  principle  that  inevitable 
loss  should  be  borne  not  by  the  peison  on  whom  it  may  hap- 
pen to  fall,  but  by  the  person  who  profits  by  the  dangerous 
business  to  which  the  loss  is  incident,  embodies  a  very  in- 
telligible idea  of  justice,  and  which  seems  to  be  in  accord  with 
modern  social  sentiment.  Moreover,  the  rule  of  absolute  liabil- 
ity is  established  in  our  law  in  the  case  of  fires  caused  by  loco- 
motives and  has  l)een  sanctioned  by  the  United  States  Supn»mt* 
Court. ^"  It  also  underlies  the  rule  of  respondeat  superior, 
since  the  employer  cannot  relieve  himself  from  liability  for 
acts  done  by  the  servant  within  the  scope  of  his  employment, 
by  proof  of  the  greatest  possible  care  in  the  selection  of  th«* 
servant.  Logic  and  consistency,  therefore,  demand  that  liabil- 
ity irrespective  of  negligence  should  not  be  denounced  as 
unconstitutional.  The  recpiired  element  of  causation  may 
readily  be  found  in  the  voluntary  employment  of  dangerous 
instruments  or  agencies.  Some  ])receding  voluntary  act,  it 
seems,  ought  to  exist,  in  order  to  justify  liability;  thus  it 
seems  that  where  a  railroad  company  as  common  carrier  is  un- 
der' a  duty  to  receive  cattle  for  transj)ortation,  it  cannot  Ik* 
held  liable  for  bringing  into  a  state  cattle  which  communicati»s 
Texas  fever,  if  it  had  no  reason  to  believe,  gfter  the  exereisi' 
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Ihite  liabilrty  in  ca^^e  oF  fliiniage  i\ane  by  t^attle  to  highways, 

pfititigiiLKhed   the  docmion   fram   that   in   which   the  absolute 

ibiJily  i»f  railroad  compaixies  for  stock  killed  had  hiH*u  held 

he  imconfititutionaK  by  pointing  out  that  railroad  corapaniea 

Jer*»  under  duty  tn  run  their  trains,  thus  applying  th<^  prin- 

|d**  that  ah!iobit<^  liability  can  ho  attached  only  to  a  volun- 

ry  act  J'*  ILiwrver,  the  running  of  trains  is  so  essential  to 
|le  operation  of  a  railroad,  that  the  duty  must  be  regarded  as 
duntarily  assumed  in  t^pening  the  road  for  trafiie. 

§  635*    Penal  liability  and  fault— Wrongful  intent  dispensed 

with.— The  question  wJiethcr  wrongful  intent  is  essential  to 

the    eonnnission    of  jj    rrinn*,    has   been    greatly    diJieussed    by 

^Titers  on  criminal  law.^'*     Whatever  may  be  the  true  prin- 

■ple  in  case  of  fe1onies,2i    it  is  well  established  that  iii  the 

f*ase  of  misdemeanors  [whieh  inchide  nearly  all  police  offenseii) 

te  legislature  may  dispense  with  the  requirement  of  wrong- 
il  intent,  imderstanding  thereby  the  intent  to  violate  the 
\\\  Unfler  the  wording  of  the  statutes,  such  intent  has  not 
^eu  held  to  be  essential  to  make  a  person  liable  for  selling 
lulterated  food  or  niilk.^- 

1x1  these  ea<4es  there  is  a  voluntary  act  which  the  party  does 

at  his  peril,  and  he  is  not  excused   either  by  ignorance  of 

law  or  ignorance  of  fact.     Either  kind  of  ignorance  implies 

a  fault,  and  it  must  he  assumed  that  with  due  diligence  the 

^rue  eharaeter  of  the  act  could  have  been  ascertained.     The 

^fcatnte  of  Illinois  against  adulteration  of  food  provides  that 

Hd  person  shall  be  eonvieted  under  any  of  the  sections  of  the 

Het,  if  he  shows  to  the  satisfaction  of  the  court  or  jury,  that 

He  did  not  know  that  he  was  violating  any  of  the  provisions 

Cif  the  ael»  and  that  he  could  not,  with  reasonable  diligence 

lave  obtained  the  knowledge.^^ 

Where  the  law  prohibits  the  possession  of  killed  game  dur- 


rfBrim  v*  Jotse«,  11  Utah  200,  '2^ 
B.  A,  $7, 
s»  Btflhop    New    Criminnl    T^aw    I, 

1*85*330,  4i25-i20. 
SI  Bee  Ueg  w  Tolson,  23  Q.  B,  Dh\ 
r'ommoTj  wealth     %\     Mush,     7 
ii*ti',  47*J,  and  BUhop's  note  tb**rt' 

New  Cr  L.   r.  I  aoaa,  iif>tes  15. 

IS. 
«Pi«ipI«^  V.  Wftst,   106  \,  Y.  2m  X 


Cdtnmonwealth  v*  Farreti,  0  AUeQ 
4%1>,  **Tf  the  legislature  deem  it 
tmp<irtaQt  that  those  who  aell  shall 
be  held  absolutely  liable  notwith' 
Khinding  their  iifuorance  of  the 
adulter  at  ion,  we  can  see  nothing  un- 
reasonable m  throwing:  tbifl  risk 
ijfiuu  them;''  also  CoiimjoDwealth  v» 
Kvttns,  132  Maa».  IK 
"5  Criminal  Cudej  S  l^iu. 
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ing  the  close  season,  it  has  been  held  to  be  no  valid  defenct* 
that  the  game  was  killed  and  acquired  during  the  open  sea- 
son.2^  This  decision  assumes  that  it  is  possible  so  to  arrange 
the  killing  and  buying  of  game  that  it  will  be  disposed  of  en- 
tirely during  the  open  season.  A  statute  of  Maryland  pro- 
vided that  any  person  should  be  liable  to  an  indictment  who 
should  have  in  his  possession  any  book  or  record  of  numbers 
drawn  in  any  lottery  or  any  record  of  any  lottery  ticket.  The 
accused  alleged  that  the  articles  were  given  him  by  some  one 
he  did  not  know,  to  deliver  them  to  another  man,  and  that  he 
had  no  knowledge  what  the  articles  were.  It  was  held  that 
it  was  not  necessary  to  allege  or  show  knowledge;  that  on 
grounds  of  necessity  mere  possession  might  be  made  to  con- 
stitute the  offense ;  it  being  intimated  that  under  a  reasonaJ>le 
construction  of  the  statute  an  innocent  finder  or  other  clearly 
innocent  holder  would  not  be  punishable,  or  would  at  most 
have  a  nominal  fine  imposed  upon  him— the  latter  alternative, 
it  would  seem,  a  somewhat  questionable  expedient.^  Per- 
haps a  penalty  may  be  imposed  notwithstanding  that  the  un- 
lawful character  of  the  act  could  not  have  been  ascertained 
with  due  diligence,  if  the  act  itself  may  be  entirely  forbidden. 
So  a  person  might  be  punished  for  selling  liquor  to  a  minor, 
though  the  minor  represented  himself  to  be  of  age,  and  his 
true  age  could  not  be  discovered.  And  so  as  to  a  sale  to  a 
habitual  drunkard.^o  It  is  held  in  New  Hampshire  that  thf 
legislature  may  provide  for  double  damages  for  injuries 
caused  by  the  bite  of  a  dog;  **it  was  to  discourage  the  keep- 
ing of  such  dogs  that  the  penalty  was  imposed, ''st  i^j  the 
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ay  negligence  on  thf  part  i>f  tlieir  owner;  and  he  may  be 
larged  with  the  cost  of  mipounding*-^ 

§  636.    Knowledge  presumed*— The  Supreme  Court  of  Mai?' 

_pichusetts  says:     '*0t"  course*  all  li ability  is  measured  by  tht^ 

ft*ndant*s   knowledge.     The   question   aecurately   stated    is 

hat  knowledge  m  sufficient  to  throw  the  peril  of  action  upon 

e  person  who  does  a  eertain  act/'-'*     And  tliis  is  further  ex- 

iained  as  follows:    **When  according  to  eommOD  experience 

certain  fact  generally  is  accompanied  by  knowledge  of  the 

trther  elements  necessary  to  complete  what  it  is  the  final  ob- 

ct  of  the  law  to  prevent,  or  even  short  of  that,  when  it  m 

>ry  desirable  that  people  should  find  out  whether  the  fur- 

ler  elements  are  there,  actual  knowledge  being  a  difficult  mat- 

r  to  prove,  the  law  may  stop  at  the  preliminary  fact,  and, 

,  the  pursuit  of  its  policy,  nuiy  make  the  preliminary  fact 

inugh  to  constitute  a  erirae.    It  may  say  that,  as  people  gen- 

mUy  do  know  when  they  are  selling  intoxicating  liquors, 

Ley  must  discover  at  their  peril  whether  what  they  sell  will 

toxica tc.     It  may  say  that  if  a  man  will  have  connection 

ith  a  woman  to  whom  he  is  not  married,  he  must  take  the 

chance  of  her  turning  out  to  be  married  to  some  one  else, 

n  like  manner  it  may  say  that  peoph^  are  not  likely  to  resort 

\  a  common  gaming  house  without  knowing  it,  and  that  they 

lUst  take  the  risk  of  knowing  tln^  character  of  the  place  to 

hich  they  resort,  if  the  implements  of  gaming  are  actually 

m^ent/'*^  ' 

1 637.  Penal  liability  of  railroad  companies.— Railroad  com- 
LUies  or  their  agents  cannot  be  made  liable  criminally  or  in 
^nal  damages  for  the  killing  of  stock  without  any  neglect  on 
eir  part,^*     The  killing  is  not  a  voluntary  act,  and  the  run- 

ing  of  the  trains  a  lawful  occupation  which  the  legislature 
uld  not  prohibit  entirely.     The  matter  assumes  a  different 

ipect  where  the  railroad  company  neglects  to  fence  its  tracks; 
Is  mjpplies  the  element  of  fault  and  penal  liahility  is  jus* 


Burker,  fl*2  Ma,  App, 
Began,    1^2 


IB. 

so  Comtnoii wealth    v, 
VtaBs.  22,  m  N.  B*  407. 
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tified.32  The  validity  of  penal  liability  has  been  denied  under 
statutes  making  simply  an  exception  in  favor  of  railroad  com- 
panies fencing  their  tracks,  on  the  ground  that  as  the  statute 
imposes  no  duty  to  fence,  there  is  no  fault.^s  The  penal  liabil- 
ity in  the  acts  for  the  protection  of  live  stock  is  generally 
imposed  for  damage  caused  by  the  absence  of  the  fence.  Puni- 
tive damages  or  other  penalties  have  also  been  imposed  by 
statute  for  failure  to  pay  for  the  injury  done  within  a  stated 
time  after  notice  is  given  to  the  railroad  company.  Such  a 
penalty  has  been  declared  invalid  in  North  Carolina**  and  in 
Nebraska.*^^  The  Supreme  Court  of  the  United  States  has 
sustained  a  law  giving  punitive  damages  in  case  of  refasal 
to  pay  within  thirty  days  after  demand,  but  the  penalty 
was  imposed  only  if  the  duty  to  fence  was  neglected.**  To 
impose  a  penalty  simply  because  a  claim  is  resisted,  seems  ti> 
violate  the  constitutional  right  to  due  process  and  equal  jus- 
tice; for  if  there  is  a  defence  to  the  claim  there  must  be  an 
opportunity  to  have  an  adjudication  upon  it;  the  penalty  can 
be  legitimate  only  if  the  litigation  shows  that  a  defence  was 
interposed  vexatiously,  for  the  purpose  of  delay .*^  The  de- 
cision in  Minneapolis,  &c,  R.  R.  Co.  v.  Beckwith  can  be  recon- 
ciled with  this  view  by  treating  the  statute  in  question  as  im- 
posing a  penalty  for  failure  to  fence,  and  remitting  the  penalty, 
if  the  claim  is  paid  without  litigation. 

In  Atchison,  &c,  R.  R.  Co.  v.  ^latthews*^  the  Supreme 
Court,  in  sustaining  a  statute  imposing  the  payment  of  an  at- 
torney's fee  upon  railroad  companies  in  actions  against  them 
for  damages  in  case  of  loss  by  fire  caused  by  sparks  from 
loecmiotiv*^,  waid:    **If  in  onL/r  to  aeeomplish  a  ^^ivi,*n  benofii-ial 
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e  legislature  has  tlio  [juwor  to  prescribe  a  specific  duty,  and 

piim^h  a  failure  to  comply  therewith   by   a   penalty,    either 

danhlt*  (Jania^oy  or  aftorncy's  fees,  has  it  not  equal  power  to 

rescribe  the  same  penalty  for  falliniyr  to  accomplish  the  same 

iiltj  leaving  to  the  eorporatiou  the  selection  of  the  meanst 
Tt  deems  best  therefor  I*  *^^    The  court  assumes  that  it  is  within 

e  power  of  the  corporation  to  produce  the  desired  result ; 

other  words,  tliat  it  is  at  fault  in  not  producing  it.  If  this  as- 
sumption is  ineorrect,  if  the  higrhest  degree  of  care  will  not  pre- 
en t  the  injury,  the  imposition  of    the    penalty    cannot    be 

tified  on  principle;  but  the  imposition  of  an  attorney's  fee 
need  not  necessarily  be  regarded  as  a  penalty;     If  treated  as 

rt  of  the  compensation,  it  may  be  included  in  the  absolute 

bility  for  the  inevitable  loss. 

§  638.    Penalty  corresponding  to  fault— It  has  been  held 

lb  UlinoiB  that  a  provision  of  law  giving  a  cause  of  action 
for  any  accident  iu  a  mine^  as  a  penalty  for  the  neglect  to 
employ  a  mine  manager  as  required  h;^^  statute,  in  a  case  where 
h^be  accident  was  not  due  to  his  non-employmeut,  was  void, 
^Because  there  was  nothing  in  the  title  of  the  act  to  indicHtc 
^Bueh  liability,  and  it  was  held  not  to  be  a  proper  means  of 
^enforcing  the  statutory  duty,  so  that  the  title  might  have  given 
notice  of  it,"*^  It  may  also  be  contended  that  since  imder  the 
constitution  of  Illinois  all  penalties  must  be  proportioned  to 
the  nature  of  the  offense,  the  liability  for  an  accident  which 

I  has  no  connection  with  the  neglect  of  the  statutory  duty,  nuist 
|e  unconstitutional,  since  it  bears  no  intelligible  relation  or 
proportion  to  the  offense. 
I  As  a  general  principle,  the  neglect  of  a  statutory  duty  will 
kistify  the  imposition  of  a  penalty;  but  a  person  cannot  be 
made  penally  liable  without  any  fault  whatever,  while  he  may 
e  made  liable  civilly  for  the  injury  resulting  from  the  danger- 
la  use  to  which  he  has  put  his  property,  though  not  otherwise 
fault-    The  difference  is  that  the  imposition  of  a  civil  liabiU 
is  in  the  nature  of  a  regulation,  while  penal  liability  is  not 
gulation,  but  punishment  for  the  violation  of  s  regulation^ 
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SPECIAL  PBIYILEQES. 

A.     DISCRIMINATIVE  UCENSES.     SS  639-655. 

§  639.  Cases  calling  for  discriminatioiL — A  license  does  not 
necessarily  involve  personal  discrimination ;  it  is  sometimes  in 
reality  an  occupation  tax ;  in  other  cases  it  is  simply  a  certificate 
that  certain  conditions  which  have  been  prescribed  by  law,  and 
which  do  not  require  particular  personal  qualification,  have 
been  complied  with,  as  in  a  license  to  incorporate,  or  in  case 
of  building  regulations,  where,  however,  the  term  ** permit" 
is  more  commonly  used.^  There  are,  however,  other  licenses 
which  proceed  upon  the  idea  of  discrimination,  either  acconl- 
iiig  to  the  circumstances  of  specific  cases  or  according  to  per- 
sonal differences.  Since  the  requirement  in  these  cases  has 
the  effect  that  what  one  person  is  allowed  to  do,  another  jH^r- 
son  may  be  forbidden,  the  principle  of  equality  in  its  simplest 
form  is  broken  through,  and  the  question  is  whether  some 
higher  form  of  equality  is  not  recognised  in  the  justice  of  the 
discrimination,  or  whether  the  inequality  is  not  a  necessarj' 
condition  of  the  public  welfare. 

Licenses  based  on  discrimination  of  circumstances  or  persons 
occur  as  follows: 

1.  Whore  promiscuous  or  indiscriminate  freedom  to  act  will 
disturb   public   order  or   interfere  with   the  common  use  of 
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noxious  to  comfort,  it  may  be  reatrickd  with  rt- gard  to  locality, 
and  some  assurance  may  be  requirL*d  that  it  will  be  conducted 
with  the  greatest  pogsible  care  and  regard  to  the  Kiir round- 
ing neighborhood.  The  same  is  true,  id  an  even  strooger  de- 
gree, of  places  and  establifshments  which,  unless  surrounded 
with  considerable  safeguarda,  endany:cr  public  safety  and 
health,  This  applies  to  the  scavenger  business*  cliemical  fac- 
tories, packing  and  rendering  es^tablishments,  RlaughterhouseK, 
markets,  gunpowder  factories,  livery  stables,  and  other  places 
of  a  like  charaeter. 

3.  In  some  occupations  it  is  the  lack  of  personal  qualifica- 
tion  and  competence  which  causes  the  public  danger  and  needs 
to  be  guarded  against.  The  medical  profession  is  the  principal 
one  within  this  category;  but  the  occupation  of  dentist,  phar- 
macist, railroad  engineer*  pilot,  architect .  phimber,  and  even 
barber,  have  been  held  to  be  subject  to  the  same  principle. 

4.  Finally  a  number  of  occupations  are  held  to  be  daugeroUK 
to  peace,  order  and  morality ;  so  abovi*  all  that  of  selling  liquor, 
but  also  selling  weapons,  the  keeping  of  places  of  public  amuse- 
ment, the  business  of  the  pawnbroki^r,  junkdimh^r^  etc,  Tht^ 
business  of  auctioneer  and  of  the  itinerant  merchant  may  bo 
mentioned  in  this  connection  as  presenting  peculiar  faciliticH 
for  fraud  and  for  evasion  of  legal  regulations.  The  public 
danger  can  here  be  guarded  agaiuMt  by  regulations  regarding 
tile  conduct  of  the  business,  nr  by  seeing  that  the  business  does 
not  get  into  the  hands  of  persons  of  questionable  character, 
or  of  notoriously  bad  reputation. 

In  all  the  four  cases  the  pursuit  of  certain  occupations  can- 
not be  claimed  as  a  matter  of  eonsititutional  right  as  being  part 
of  the  liberty  secured  by  the  fundamental  law^  for  the  reason 
that  these  occupations  in  a  special  manner  affect  and  endanger 
peace,  order,  and  security,  according  to  principles  before  dis- 
cussed.^ 

§  640.  Right  to  equality  notwithstanding  liability  to  entire 
prohibitioa*— It  has  been  asserted  that  where  an  avocation  can- 
not bt*  p\irsued  as  a  matter  of  common  right,  the  general  prin- 
ciple of  equality  has  no  application.  Ujiou  this  theory  it  has 
been  held  that  the  right  to  sell  liquor  inay  he  confined  to  male 
persons."*  While  the  rei^trictinn  of  li<iuor  licenses  to  men  may 
be  justified  on  other  grtmnds,  it  ik  conceived  that  the  broaii 

«  8«e  It  492<4S4p  mpra.  «  Blair  v,  Kilpatricsk,  40  tad  312, 
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denial  of  the  principle  of  equality  to  the  right  to  carry  on  a 
business  subject  to  license  is  not  in  accordance  with  sound 
constitutional  doctrine.  Necessary  restriction  cannot  sanction 
or  cover  arbitrary  discrimination.  Where  a  right  is  conceded 
under  conditions  and  qualifications,  there  is  no  reason  why  an 
equal  chance  should  not  be  given  to  all  capable  of  comply- 
ing with  such  conditions,  and  why  such  qualifications  should 
not  be  required  to  have  a  bearing  upon  the  evils  or  dangers 
justifying  the  restriction. 

It  is  necessary,  therefore,  to  inquire  in  how  far  the  prin- 
ciple of  equality  is  or  can  be  maintained  under  a  policy  of  re- 
striction. An  obvious  difference  exists  between  the  first  two 
classes  mentioned  which  rest  on  objective  conditions,  and  the 
last  two  classes  which  involve  subjective  or  personal  qualifi- 
cations. 
RESTBICTIONS  BASED  ON  OBJECTIVE  CONDITIONS.     §§641645. 

§641.    Regulations  superseding  administrative  discretion. 

— Where  the  restriction  is  called  for  by  objective  conditions 
it  is  possible  to  eliminate  the  personal  factor  entirely.  Regu- 
lations may  be  prescribed  which,  though  strict  and  onerous, 
may  be  complied  with  by  any  one  who  wishes  to  secun*  th«* 
right,  or  if  numbers  are  necessarily  restricted,  the  right  may 
be  made  to  depend  on  priority  of  application.  Restrictions  on 
the  basis  of  locality  may  be  enforced  without  creating  special 
privileges,  where  within  the  locality  sufficient  accommodation 
can  be  had  for  all  applicants,  so  in  requiring  fresh  meat  to  bt* 
sold  at  the  public  market,^  or  in  prohibiting  slaughter  houses 
within  city  limits,  or  in  specified  portions  thereof.®     With  re- 
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§  642.  License  a  ministerial  or  a  judicial  act— If  the  law 
prescribes  exhaustively  the  conditions  under  which  the  act  or 
thing  is  permissible,  either  no  license  is  required,  or  the  license 
is  in  the  nature  of  a  certificate  the  issue  of  which  is  a  ministerial 
act.  The  license  assumes  a  different  character  where  the  law 
does  not  specify  the  conditions  under  which  the  act  or  matter 
is  to  be  lawful,  but  requires  a  determination  to  be  made  from 
case  to  case  according  to  the  judgment  of  some  designated 
authority.  The  law  delegating  such  discretion  may  be  a 
statute  or  an  ordinance,  the  authority  designated  may  be  the 
legislative  body  of  a  municipality  or  some  administrative  oflBcer 
or  board. 

§  643.  Unregulated  discretion :  cases  in  which  held  uncon- 
stitutional.—There  are  authorities  which  hold  that  an  ordinance 
regulating  noxious  establishments  or  the  use  of  public  places 
cannot  lawfully  be  framed  in  such  a  manner  as  to  make  the 
right  in  each  case  dependent  upon  a  permit  without  specify- 
ing the  conditions  under  which  the  permit  is  to  be  issued  or 
withheld.  It  has  thus  been  held  that  absolute  discretion  cannot 
be  given  to  boards  of  health  to  grant  or  withhold  permission 
to  conduct  laundries,^  or  to  the  Mayor  to  revoke  permits  for 
keeping  steam  engines,^^  that  the  right  to  erect  buildings,*^ 
to  run  a  hackney  coach,^  ^  to  store  inflammable  oi V  ^  or  pressed 
hay,^^  to  establish  a  slaughter  house,^*^  or  a  hospital,*®  or  a 
dairy,*"  or  a  laundry,***  cannot  be  made  to  depend  upon  the 
permission  granted  by  the  common  council,  still  less  upon  the 
permission  of  an  administrative  officer,*^  without  further  regu- 
lation of  the  conditions  determining  the  grant  or  refusal  of  the 
license.  So,  with  regard  to  the  use  of  public  places,  an  or- 
dinance was  declared  void,  which  required  for  parades  the 

premises  was  held  unreasonable  and  i*  Mayor  of  Hudson  v.  Thorne,  7 

void   on  account  of  its  special  pro-  Paige   (N.  Y.),  261. 

visions.  i5  Barthet  v.  New  Orleans,  24  Fed. 

»  Re  Woh  Lee,  26  Fed.  471.  Eep.  563. 

10  Baltimore   v.   Badecke,   49    Md.  loBessonies     v.    Indianapolis,     71 
217.  Ind.  189. 

11  Newton    v.    Belger,    143    Mass.  ^^  State  v.   Mahner,  43  La,  Ann. 
598,  10  N.  E.  464;  State  v.  Tenant,  496,  9  Sou.  Rep.  480. 

110  N.  C.  609,  15  L.  R.  A.  423.  is  Yick  Wo  v.  Hopkins,  118  U.  S. 

12  State  V.  Fiske,  9  R.  I.  94.  356. 

18  Richmond   v.   Dudley,    129   Ind.         i»  Sioux   Falls  v.   Kirby,  6  S.  D. 
112,  13  L.  R.  A.  587.  62,  25  L.  R.  A.  621. 
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consent  of  the  mayor;  it  was  admitted  that  it  might  be 
proper  to  confine  parades  to  certain  streets  or  certain  hours, 
or  require  previous  notice  to  the  police;  but  it  was  held  that 
general  conditions  must  be  fixed  by  bye-laws,  and  that  to 
commit  an  arbitrary  power  to  the  Mayor  was  unreasonable.^' 
In  Illinois  an  ordinance  was  held  to  be  invalid  which  pro- 
hibited parades,  processions  .and  open  air  meetings  without 
a  permit  from  the  police  dep(artment,  such  permit  to  designate 
the  route  to  be  followed  and  to  issue  without  fee.*^  The  de- 
cision went  partly  on  the  ground  that  the  ordinance  was  an 
unauthorized  delegation  of  power  by  the  common  council  to 
the  police  department,  partly  that  it  gave  the  authorities  a 
power  to  discriminate.  In  Michigan  an  ordinance  making  all 
processions  with  music  illegal  without  the  consent  of  the 
mayor  and  council,  and  requiring  those  authorised  to  conform 
to  the  directions  of  the  mayor  and  chief  of  police,  under  heavy 
l)enalties,  was  held  to  be  invalid  because  it  left  the  matter 
to  an  irregular  official  discretion,  when,  if  regulated  at  all,  it 
must  be  regulated  by  permanent  legal  provisions  operating 
generally  and  impartially.^^  ^  similar  decision  was  made  in 
Wiseonsin,^^  where,  however,  the  ordinance  discriminated  in 
favor  of  certain  kinds  of  processions. 

The  theory  upon  which  these  decisions  proceed  is  either 
that  a  power  of  hegulation  delegated  by  the  legislature  must 
l)e  exorcised  by  thp  body  in  which  it  is  vested  and  may  not 
he  further  delegated  by  it,  or  that  an  ordinance  which  leaves 
everything  to  the  circumstances  of  the  individual  case  is  in 
reality  no  regulation  and  unreasoilable  by  virtue  of  its  loose- 
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the  discretioo  diructly  in  the  adminktrative  authority,  there 
may  also  be  an  objection  on  the  ground  that  the  legislature 
has  abdicated  an  authority  which  under  the  eoastitution  it 
must  exereise  itself.^'' 

§  644.  Unregulated  discretion;  cases  in  which  sustained*— 
There  are,  however^  also  decisions  of  a  contrary  tenor.  Thus 
ordinances  have  been  sustained,  which  without  further  speci- 
fication  of  conditions  ret] u ire  a  permit  for  the  erection  uf 
wooden  buildings  within  the  tire  limits,"^  or  for  the  keeping  of 
swine  in  a  town,^**  or  for  the  establishment  of  a  dairy  stable 
in  the  city  limits,^**  or  for  the  beating  of  drums  in  the  streets/''** 
or  for  the  moving  of  a  building  through  the  streets,^*  or  even 
for  the  erection  of  any  building,  without  farther  regulation. ^- 
In  South  Carolina  the  Supreme  Court  declined  to  consider  in 
a  mandamus  proceeding  the  constitutionality  of  a  law  giving 
the  state  board  of  agriculture  power  to  grant  or  refuse  licenses 
for  the  mining  of  phosphate,  but  intimated  that  the  Four- 
teenth Amendment  did  not  apply  to  the  case.^^*  The  Supreme 
Court  of  Massachusetts  has  held  that  the  legislature  may 
permit  the  use  of  public  places  for  purposes  of  parades  or 
public  speaking  upon  such  terms  as  it  pleases,  and  may  leave 
the  permit  to  the  discretion  of  the  mayor  or  board  of  police; 
and  this  view  has  been  couJirmed  by  the  United  States  Supreme 
Court.'* 

The  decisions  sustaining  discretionary  power  without  fur- 
ther regulation  are  based  partly  upon  the  free  exercise  of 
proprietary  control,  partly  upon  the  theory  that  a  power  tr> 
prohibit  includes  the  power  to  permit  upon  any  terms  djeemed 
expedient,  "For  the  legislature  absolutely  or  conditionally  to 


^'t  Noel  V.  People,  187  IIL  587,  58 
N.  EL  616. 

-^  nine  V.  New  Haven,  40  Conn* 
4Tli;  E%  parte  Fiake,  72  Cal.  125, 
(not  presumed  that  power  will  be 
e%i^Tc\9^l  wuutonlr;  ImpoBsible  to  es- 
tsibliMit  a  ^*^neral  rule  licfon'haiid)  ; 
McCloskej   V,   Krdiog,   70   Cal,   511, 

-•QtDTipy  V*   Kedtiard^   l.'5l    'Shim* 

-jtjs,  24  s'  E.  mm, 

_:fi»Bt.    T^uift    V.   Tificher.    107    Mi». 
67  8*  W,  072, 


*<>Re  FJtthertj,  105  Cal,  558,  27 
L,  R,  A.  529. 

31  Wilson  V.  Eureka  City,  173  V. 
8.  32. 

*5  CoirjmjswionerH  of  EastoD  v. 
Covey,  74  Md.  202. 

«aport  Boynl  Mimng  Co.  ir.  Ha- 
(rood,  30  8.  €.  51  iJ,  3  U  K,  A,  841. 

■•i*  CoiDuioLi wealth  v*  Plaiste*!,  US 
Muss,  375,  2  L.  R,  A,  142;  Ciim- 
tnonw4ifit(h  v.  Duvib,  102  Maa».  510; 
Duvl^  V,  Ma8eachu80tl&,  1«7  IT,  H, 
4S. 
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forbid  public  speaking  in  a  highway  or  public  park  is  no  more 
an  infringement  of  the  rights  of  the  member  of  the  public  than 
for  the  owner  of  a  private  house  to  forbid  it  in  his  house. 
When  no  proprietary  right  interferes  the  legislature  may  enJ 
the  right  of  the  public  to  enter  upon  the  public  place  by 
putting  an  end  to  the  dedication  to  public  uses.  So  it  may 
take  the  lesser  step  of  limiting  the  public  use  to  certain  pur 
poses. ''3*^  **The  right  to  absolutely  exclude  all  right  to  usi- 
necessarily  includes  the  authority  to  determine  under  what 
circumstances  such  use  may  be  availed  of,  as  the  greater  power 
contains  the  lesser. '^^^  Neither  of  the  two  theories  justifies  a 
power  of  arbitrary  discrimination  where  a  matter  is  simply 
subject  to  regulation  and  not  to  prohibition,  and  this  is  recog- 
nised by  the  Supreme  Court  of  Massachusetts.^" 

So  also  the  Supreme  Court  of  Michigan,  which  in  the  Fraze<* 
case,  long  regarded  as  the  leading  case  upon  the  point  now 
under  discussion,  had  held  an  unregulated  discretion  in  the 
mayor  to  allow  or  disallow  parades  to  be  invalid,  upholds  a  free 
discretion  as  to  permitting  or  forbidding  addresses  on  publie 
places,^**  distinguishing  the  former  ease  as  one  concerning  tin* 
(luestion,  ''who  may  travel  on  a  public  highway,"  while  the 
making  of  addresses  in  public  places  may  be  prohibited. 

The  distinction  thus  emphasized  between  things  which  are 
subject  to  prohibition,  and  things  which  are  subject  to  regula- 
tion, seems  plausible,  and  may  serve  to  reconcile  othi»rwise 
conflicting  decisions.**^^  Yet  even  as  applied  to  the  former, 
the  doctrine  propounded  in  Massachusetts  and  California 
should,   if  possible,   be   taken   to   mean   that   the   unregulattni 
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that  an  uncontrolled  power  to  grant  or  withhold  privileges 
which  might  be  accorded  on  equal  terms,  is  open  to  the  great- 
est abuses. 

§  645.  Vote  or  consent  of  people  of  locality.— In  some  cases 
the  discretion  to  allow  or  forbid  the  location  of  noxious  estab- 
lishments, which  is  withheld  from  the  administrative  authori- 
ties, is  committed  to  a  vote  of  the  people  of  the  locality  con- 
cerned. This  has  been  upheld  in  Illinois  with  reference  to 
places  for  the  sale  of  liquor  and  with  regard  to  livery  stables,^^ 
and  has  been  declared  invalid  in  California  with  regard  to 
public  laundries,**  1  and  in  Missouri  with  regard  to  livery 
stables.'*-  But  in  California  and  Missouri  the  qualified  pro- 
hibition extended  practically  throughout  the  city,  so  that  the 
vote  of  the  citizens  might  have  made  a  lawful  business  alto- 
gether impossible;  in  Illinois  it  was  confined  to  residence 
streets. 

It  may  therefore  be  said  that  the  local  legislative  body  may 
leave  the  discretion  to  allow  or  forbid  to  the  people  of  the 
locality  only  where  and  in  so  far  as  it  has  the  power  to 
prohibit  it  altogether.  The  fact  that  it  is  the  people  who  decide 
is  accepted  as  a  sufficient  answer  to  the  objection  that  this 
method  involves  both  delegation  of  power  and  uncontrolled 
discretion. 

PROFESSIONAL  QUALIFICATION.     SS  646-650. 

§  646.  Methods  of  ascertaining  fitness.— Where  an  occupa- 
tion demands  for  its  safe  exercise  competent  knowledge,  the 
right  to  pursue  it  should  be  granted  equally  to  all  who  furnish 
satisfactory  proof  of  such  knowledge.  There  are  two  prin- 
cipal methods  of  ascertaining  fitness:  the  requirement  of  a 
diploma  of  an  institution  giving  the  requisite  instruction, 
and  an  examination  by  public  authority.  Not  infrequently 
the  fact  of  having  practiced  the  occupation  in  question  for 
a  stated  number  of  years  is  accepted  as  sufficient  evidence  of 
qualification,  and  still  more  commonly  the  requirement  oper- 
ates prospectively  only  upon  persons  not  already  engaged  in 
the  occupation  at  the  time  the  requirement  is  made.'*^    Assum- 

4o  Swift   V.   People,    162   111.   534;  ^2  St.    Louis    v.    Russell,    116    Mo. 

Chicago    V.    Stratton,    162    111.    494,  248,  22  S.  W.  470. 

44  N.  E.  853.  *3  See  below  §  684  on  question  of 

4t  Ex  parte  Sing  Lee,  96  Cal.  354.  classification. 
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ing  that  the  freedom  of  occupation  may  be  restricted  in  this 
manner,'*^  the  exaction  of  a  test  of  fitness  does  not  create  a 
special  privilege  or  violate  the  principle  of  the  equal  pro- 
t(»ction  of  the  laws,  provided  the  qualification  is  obtainable  by 
reasonable  effort.'*^ 

§  647.  Discriminations  in  tests  of  fitness.— Unjust  discrim- 
inations in  the  tests  of  fitness  may,  however,  violate  the  prin- 
ciple of  equality.  It  is  therefore  important  to  note  that  no 
statute  makes  the  right  to  practice  medicine  dependent  upon 
the  recognition  of  some  particular  school  of  medicine.**  Can* 
is  also  generally  taken  to  give  the  principal  schools  (homeo- 
pathic and  allopathic)  representation  upon  the  examininjr 
board  or  boards ;  but  it  was  held  that  the  exclusion  of  eclectic 
(examiners  is  not  in  itself  discrimination,  unless  it  can  be  shown 
that  applications  for  admission  are  improperly  rejected.*" 

In  Kentucky  it  was  said:  *'In  a  case  where  it  was  clear 
from  the  evidence  that  a  discrimination  had  been  made  against 
a  system  of  medicine  we  should  not  hesitate  to  hold  that  tht* 
board  had  (exceeded  its  power. "*^  From  the  necessity  of  th<' 
case,  much  must  be  left  to  the  discretion  of  the  examininp 
or  licensing  authorities,  not  only  in  determining  the  qualifica- 
tion of  the  applicant,  but  also  in  determining  what  is  a  repn- 
table  institution  or  institution  in  good  standing  for  the  pur- 
pose of  recognising  its  diploma  ;*®  administrative  action  is  hen* 
due  process  of  law,  and  where  an  appeal  is  granted,  it  may 
lie  to  other  administrative  or  executive  authorities;**  but 
since  a  properly  qualified  person  ought  to  be  entitled  to  ad 
mission  to  practice  as  a  matter  of  right,  there  should  be  an 
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if  discretion  J      Tn    aeeordance   with    Ihis   view   courts   iuivv 

ifforded  relief  by  jiiandaiima  wbere  the  board  made  requiri'- 

jents  uot  prest:ribed  by  tile  statute,^  or  left  the  deteniiinatioji 

lr»f  the  reputability  of  a  school  to  a  foreign  botly  or  n^fiisf**! 

"to  reeoj^Gise  a  dipioma  after  haTin^  recognised  an  institution 

jUb  reimtalde,* 

g  648.    Encroachment  upon  judicial  power,— It  has  been  held 
l^n  Illinois  that  tlie   le^^islature  cannot  pri?scribe  conclusively 
le  qualifications  which  will  entitle  a  person  to  be  admitted  to 
the  practice  of  the  law,  since  the  constitutional  independence  of 
the  courts  requires  that   they  should   Judge   for  themselves 
|Whether  their  practitioners  are  competent  or  not  :*    the  main 
contention  in  this  ease  concerned  the  mutual  limitationH  be- 
tween two  departments  of  the  government,  and  not  the  limita- 
tions upon  the  trovcrnnient  as  such  in  favor  of  the  liberty  of 
the  citizens:    for  the  power  to  rejjnlate  the  ri^jht  to  praetiee 
iw  was  not  ipiostionf'd.    In  New  York  it  has  been  held  to  fall 
^within  the  lei^islative  power.^ 

g  649.    Delegation  of  legislative  power. — It  has  been  held 

Ohio  that  the  right  to  act  as  a  steam  engineer  cannot  be 

lade  to  depend  upon  a  license  to  be  granted  by  an  administra- 

rtive  officer  if  upon  examination  he  find  the  applicant  trust- 

worthy  and  competent,  subject  in  ease  of  refusal  to  appeal  to 

a  higher  atlministratlve  officer.®    While  the  court  dwells  upon 

,the  absence  of  rules  and  the  im limited  discretion  of  the  officer, 

seems  to  base  its  decision  upon  the  unconstitutionality  of 

lele^ation  of  legislative  power.     If  this  is  the  controlling  ele- 

ient»  it  w^ouhl  not  have  saved  the  statute  if  it  had  directed 

^he  examineri!  to  frame  rules  by  which  they  w^ere  to  be  guided 

|ti  testin^r  applicants;  yet  the  power  to  frame  such  rnlcs  is  not 

i>^arded  as  an  unconstitutional  delegation  of  Icffislativc  power 

case  of  the  civil  service  laws^  and  some  rules  are  generally 

^romulirated  by  medical  and  other  examining  boards.     It  is  a 

MDtmd  coostitut tonal  principle  that  if  the  riirht  to  pursue  an 


I  Tbii   fonowB   from   the  principle 

the  jwpttrntiofl  of  powers;  a  eon- 

tlumve    det^^rmimition    by    ndmiiils- 

Rlive   ant  Hon  ties  fwtinflffl   thu   ilite 

^tocnm  rvquirt*(l   by   nii*    Frmrtt-eTttli 

ltnf*ii*tin**Mt.      KeetK     v.     MicKigiun 

|8g  tr.  a  505, 


3  State  Board  of  Dental  Examin- 
ers V,  People,  123  in.  227. 

*Rc  Day,  ISl  liL  73,  T*A  X.  E. 
646,  50  L.  R.  A-  Sift- 

Mn  Re  Cooper,  22  N.  \\  (S7, 

^*  TT^irmoij  v.  8Uitt5,  m  Ob,  St.  249, 
m  N.  K  117, 
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occupation  can  be  made  to  depend  upon  a  test  of  qualification 
that  test  ought  to  be  defined  by  general  rules,  but  it  is  hardly 
necessary  that  every  detail  of  the  rules  should  emanate  from 
the  legislature  directly.  The  mere  requiremi^ut  of  trustworthi- 
ness and  competence  is  not  a  definition  of  a  test.  It  follows 
that  there  must  be  a  specification  of  the  course  of  study  which 
the  applicant  must  pursue,  or  of  branches  of  knowledge  with 
which  he  must  be  familiar.  A  test  which  is  vague  and  untie- 
fined  is  liable  to  abuse  and  oppression,  but  is  also  the  easiest 
if  liberally  administered,  and  it  is  interesting  to  note  that  the 
stricter  constitutional  principle  involves  stricter  and  therefore 
possibly  more  burdensome  requirements.  It  may  be  men- 
tioned that  the  practice  condemned  in  Ohio  is  sanctioned  by 
the  federal  legislation  regarding  the  licensing  of  captains' 
mates,  engineers  and  pilots." 

§650.  Privileges  accompanying  professional  license. -A 
license  resting  upon  professional  qualification  cannot  be  made 
the  basis  for  the  granting  of  privileges  which  have  no  connec- 
tion with  such  (lualification.  Thus  it  is  plain  that  lieensi\i 
plumbers  could  not  bo  given  an  exclusive  right  to  sell  toilet 
or  gas  fixtures.  Upon  a  somewhat  similar  groinid  it  has  been 
held  in  Minnesota  and  Illinois  that  registered  pharmacists 
cannot  be  given  the  sole  right  to  sell  patent  and  proprietary 
medicin(»s.*  The  case  is,  however,  different  from  the  one  be- 
fore suggested,  in  that  the  sale  of  patent  medicines  may  be 
made  a  subject  of  police  regulation  and  might  be  confined  to 
persons  properly  qualified.  The  decisions  cited,  therefore*,  rely 
mainly  upon  the  absence  in  the  statutes  of  any  provision  for 
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m ;  and  this  is  jiuitifiabk%  since  the  requirement  of  a  license  is 

»t  in  tended  as  a  privilege,  but  as  a  common  restraint,  and  the 
^w  may  regard  the  possession  of  the  required  quaLification  an 
ieieiit  giiaran^  that  it  will  be  used  for  the  beneiit  of  the 
iblic.  ['pon  a  Bomewhat  similar  principle  the  laiy  may  en- 
list the  sale  *>f  liquars  to  druggists,  without  speeial  responai- 
^litiea  which  could- not  be  met  by  other  persons  as  weLL*' 

QtJALIFlCATlOK  OF  CHARACTER,     IS  651*653, 

§  661,    Admrnistrative  datermination* — In  some  oceupatiom? 

fe  interests  of  safety,  health  ttr  morals  are  held  to  justify  the 
quiroment  of  good  eharaeter,  so  that  this  qualification  does 
>t  constitute  a  sppcial  privilege,^*-^  The  liquor  business  is 
pical  of  this  elasM,  but  the  requirement  is  also  made  with 
gard  to  the  practice  of  medicine  and  law,*^  and  in  European 
countries  if?  made  to  apply  to  teachers,  dancing  masters,  keep- 

(8  of  bathiog  establishments,  pawnbrokers,*^  etc.     The  deter- 
ination  of  character  does  not  admit  of  equally  objective  tests 
;  that  of  knowled^^e,  and  the  statute  can  indicate  the  quali- 
nation  hardly  otherwise  than  by  speaking  of  suitable  persons 
'  persons  of  good  character,  leaving  the  determination  in 
iiidividnal    cases    to    the    judgment    of    licensing   authorities* 
fheir  discretion  luuler  Buch  statutes,  while  a  judicial  one,  is 
>t  easily  c'lntrollable,  and  it  has  been  held  in  Michigan  that 
|1  disqualificatiims  debarring  from  the  right  to  engage  in  a 
iwful  bnsiness  must  be  specific,  and  that  the  charge  of  bad 
iracter  is  so  vague  that  the  applicant  cannot  meet  W^*    Th(* 
line  court,  however,  in  a  later  case,^*"  held  that  the  suitability 
a  place  for  the  sale  of  liquor  may  be  left  to  the  disc  re- 
Ion  of  the  municipal  authorities,  and  intimated  that  the  ques* 
pon  of  fitness  of  the  person  might  be  delegated  in  like  man- 
?r.      This  decision    seems   in  effect   to   overrule    Eobison    v. 
fioer  and  was  dissented  from  hy  two  of  the  judges  of  the 


It  ConKnanwcallh    v.     Fowler,    t>6 

106. 
12  Bo  Rutb,  32  la,  250;  Common- 
»itb  T.  Bliickington,  24  Pk-k.  352. 

an  tfi  brif>kmiik.iTig  1ic<?nj*P3:    8tate 
ThoTiipwnn,  160  Mo,  333,  o4  L,  R. 

US**. 
"  Tbt*  Supreme   Cowrl  of  niiDois 


ftdmita  that  tlie  legislature  maj  cre- 
ate ilisqualiacatioBfi  clebarriog  from 
the  practice  of  the  law,  based  on 
cbarncter;  Re  Day,  ISl  IlL  73. 

1*35  and  36  Vict.  eh.  93. 

^^  Hctbison  v.  Miner,  68  Micb,  549. 

1*  Sherlock  v,  Stuart,  S»6  Mieh,  1»5. 
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court.  The  doctrine  of  Robison  v.  ]Mmer  may  perhaps  be 
reconciled  with  the  practice  of  legislation  by  holding  that  while 
the  statute  may  speak  simply  of  good  moral  character,  the  ad- 
ministrative board  should  base  its  refusal  of  a  license  upon 
specific  facts.  As  a  matter  of  fact,  proof  of  good  character 
is  generally  a  very  perfunctory  matter,  and  a  license  will 
hardly  be  refused  unless  the  unfitness  is  gross  and  manifest. 
And  while  it  is  not  uncommonly  said  that  the  fair  and  honest 
discretion  of  the  licensing  authorities  will  be  respected  by  the 
courts,  the  cases  in  which  after  rejection  of  the  application  for 
a  license  mandamus  was  denied,  uniformly  show  that  there 
was  ample  legal  ground,  supported  by  sufficient  evidence,  for 
the  refusal.^  ^  Where  the  application  of  a  fit  person  was 
rejected,  it  will  appear  upon  examination  of  the  facts  of  the 
case  that  the  law  allowed  other  grounds  for  refusing  the 
license*^  and  that  the  rejection  was  justified  by  one  of  these 
grounds.  Under  the  laws  of  New  York,  authorisation  for  the 
establishment  of  savings  banks  and  trust  companies  is  granted 
only  upon  ascertaining  that  the  general  fitness  of  the  organis- 
ers for  the  discharge  of  the  duties  appertaining  to  the  trust  is 
such  as  to  command  the  confidence  of  the  community. *^  It  is 
very  clear  that  specific  proof  of  facts  showing  qualification  is 
here  out  of  llie  question. 

i;  652.  Substitution  of  ministerial  function.  —The  require- 
ment of  good  character  is  generally  recognised  to  be  of  littl«* 
value  in  its  practical  operation,  and  there  is,  therefore,  a 
tendency  to  substitute  for  it  definite  disqualifications  and  safe- 
guards.    So  in  the  matter  of  tlie  liquor  business,  the  law,  by 
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istrative  discretion  iii  the  matter  of  granting  or  refusing  liquor 
licenses  is  generally  conceded. 

In  New  York,  where  the  system  of  discretionary  power  has 
been  abandoned  by  the  legislature  in  the  case  of  the  liquor  busi- 
ness, the  courts  strongly  sustain  it  on  principle.  Thus  a  char- 
ter provision  that  the  mayor  shall  have  authority  to  grant 
licenses  to  any  person  desiring  to  be  engaged  in  the  business 
of  auctioneer  was  construed  as  giving  him  a  discretion  which 
the  courts  would  not  control.^^  While  in  this  particular  busi- 
ness the  history  of  legislation  showed  that  a  discretionary 
power  was  intended  to  be  conferred,  the  court  went  so  far  as 
to  hold  that  the  word  license  by  irresistible  implication  in- 
volved a  discretion  to  refuse,— a  position  hardly  sustainable.^^ 
The  court  expressed  itself  very  decidedly  in  favor  of  admin- 
istrative discretion,  and  left  the  question  open,  how  an  abuse 
of  that  discretion  should  be  dealt  with.  The  opinion  says: 
**The  practice  of  nearly  a  century  in  this  state  has  taught  us 
that  there  is  little  to  fear  from  an  abuse  of  this  power,  for 
during  that  time  we  have  yet  to  learn  of  an  instance  where 
it  has  been  perverted  for  improper  purposes,  or  excited  public 
condemnation  or  disapproval.  In  the  government  of  the  affairs 
of  a  great  municipality  many  powers  must  necessarily  be  con- 
fided to  the  discretion  of  its  administrative  officers,  and  it  can 
be  productive  only  of  mischief  in  the  treatment  of  such  ques- 
tions to  substitute  the  discretion  of  strangers  to  the  power,  in 
place  of  that  of  the  officers  best  acquainted  with  the  necessities 
of  the  case,  and  to  whom  the  legislature  has  specially  confided 
their  exercise.  Whether  any  remedy  is  afforded  by  the  law 
for  an  abuse  of  such  discretion  it  is  not  now  necessary  to  in- 
quire, as  that  question  cannot  be  presented  on  an  application 
for  a  mandamus.*'  The  same  view  has  been  taken  of  licenses 
for  places  of  amusement. 22 

The  very  liberal  view  thus  expressed  by  the  Court  of  Appeals 

20  People  V.  Grant,  126  N.  Y.  473,  also    upholds    a    provision    of    the 

27  N.  E.  964.  Sanitary  Code  of  the  City  of  New 

.21  The  same  construction  is  placed  York  whereby  the  rifirht  to  sell  milk 

on  the  term  license  in  North  Caro-  it,  made  to  depend  upon  a  permit  of 

lina.     Muller  v.  Buncombe  County,  the  Board  of  Health  subject  to  the 

89  N.  C.  171.  conditions    thereof,    although    these 

22  Armstrong  v.  Murphy,  65  N.  Y.  conditions    are    not    defined    in    the 

Appl.  Div.  123;  72  N.  Y.  Suppl.  473.  Code;  however,  the  qilestion  of  the 

The   New   York    Court    of   Appeals  validity  of  these  conditions  was  held 
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of  New  York  with  regard  to  administrative  discretion  are  in 
marked  contrast  to  the  sound  tendency  of  legislative  poHcy 
as  manifested  in  the  Liquor  Tax  Law  of  1896.  It  is  not,  how- 
ever, to  be  assumed  that  no  relief  would  be  afforded,  if  an 
arbitrary  exercise  of  discretion  could  be  shown. 

The  liquor  business  also  being  one  which  may  be  entirely 
prohibited,  the  issue  of  a  license  may  be  made  to  depend  upon 
the  consent  of  adjoining  or  neighboring  owners.^^ 

§  653.  Administrative  discretion  as  regards  business  intrin- 
sically harmless. — Where  a  business  is  intrinsically  harmless, 
the  law,  it  seems,  cannot  leave  it  to  the  discretion  of  admin- 
istrative officers  to  determine  what  persons  are  proper  to 
engage  in  it.  Such  a  power  was  therefore  held  unconstitu- 
tional with  regard  to  the  right  to  engage  in  a  **  temporary  or 
transient  business.  ^ '24  ^he  act  did  not  indicate  in  what 
manner  the  temporary  or  transient  business  was  dangerous  or 
objectionable,  and  moreover  left  it  to  the  mayor  to  license 
such  persons  as  he  found  to  be  proper  persons  to  engage  in 
such  business.  This  was  held  to  confer  an  unrestrained  dis- 
cretion. In  Vermont  a  similar  statute  was  sustained  on  th»* 
ground  that  the  business,  in  the  judgment  of  the  legislftun*. 
offered  special  opportunities  for  fraud,  and  that  the  discretion 
was  intended  to  be  exercised  judicially,  although  its  fair  exer- 
cise was  not  controllal)le  by  mandamus.  With  reference  to  the 
case  of  State  v.  Conlon,  just  cited,  the  court  said:  ''Had  thf 
(Connecticut  statute,  like  ours,  defined  'temporary  or  transient 
business,'  granted  no  exclusive  privileges  to  any  persons  of 
the  class  of  transients,  or  referred  the  granting  of  licenst*s  to 


senses  is  upheld  as  legal,  it  Ib  most  important  that  the  dis- 

eretion  shall  m  every  ease  he  a  jiulicial  ami  not  an  arbjtrary 
discretion.  Thus  an  earij  law  writer  says:  *'Wliere  any* 
Bing  is  left  to  uny  person  to  be  done  according  to  his  discre- 
tion the  law  intends  it  must  be  done  with  a  sound  discretion 
and  accordijig  to  law,  and  the  Court  of  King's  Bench  hath  a 
power  to  redress  things  that  are  otherwise  done  notwith- 
stand  in  g  they  are  left  to  the  discretion  of  those  that  do 
ijiem;  and  though  there  be  a  latitude  of  discretion  given  to 
kte,  yet  he  is  eircuinsi^nbed  that  what  he  does  be  necessary 
and  canvenient,  without  which  no  liberty  can  defend  it/*^® 
In  the  absence  of  statutory  specification,  the  nature  of  the  sub- 
ject-matter will  as  a  rule  sufficiently  indicate  the  considerations 
upon  which  the  discretion  in  to  be  exercised,  The  honest  exer- 
^Lse  of  such  discretion  niay  then  be  made  eonchisive;  for  where 
Pie  question  is  one  of  expediency,  and  the  determination  must 
be  based  upon  pruhabilities  rather  than  upon  facts,  ad  minis* 
rative  action  constitutes  due  process  of  law,  and  a  review  of 
le  courts  is  not  a  matter  of  constitutional  rigfht.^ 
Where  there  is  either  a  refusal  to  hear  an  application  for  a 

jse,  or  a  violation  of  jurisdiction  a  1  or  procedural  limita- 

I,  the  common  law  writs  afford  relief *-** 

Where  there  is  a  hearing  in  due  form,  it  must  be  tHffieult  to 
prove  an  abiL'^e  of  discretion,  but  grossly  arbitrary  and  opprea- 
jive  action  would  constitute  official  misfeasance  in  office,  and 
pedress  would  be  given  by  the  coturts.^*  An  unregulated  ad- 
ministrative (aufl  probably  also  municipal )  discretion  is  there- 
fore not,  like  a  similar  legislative  discretion,  entirely  beyond 
judicial  control. 

^  655.    Federal   protection   against   arbitrary  discretion, — 

n   undefined   official   discretion   in   the  matter  of   granting 

L^cnses  against  the  arbftrary  exercise  of  which  the  state  should 

fford    no   relief,   might   be   held    to    violate   the    Fourteenth 

mendment     While  the  United  States  Supreme  Court  has 


3fl  Tom  linn  Law   Dictionary  '*nia- 

*^  Be*<*  cautis  elteil  iti  ffTiUovritmi^  nm' 
«»n;  also  Giles*  Case,  2  Stra,  8S1, 
t  parte  Yenger,  11  Orfitt.  G^'X 
a»riiJt<?d  State!*  V.   Douglass.  1& 


D.  C.   mi   Orofift'  Licenfte,  161    Pn. 
S44;  51  208  210,  mipra. 

3f  Rex  V.  Y(ynns:  £  Pitts,  1  Burr. 
557;  Znnoue  v.  Momic!  I'ity*  103  111, 
'i32;  St.  Louis  v.  Meyroee  Lamp 
Mfg.  Co,,  139  Mo.  560, 
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repeatedly  sustained  the  vesting  of  unregulated  discretion  in 
administrative  authorities  as  not  being  contrary  to  the  equal 
protection  of  the  laws,3<>  yet  these  decisions  were  rendered  in 
cases  in  which  it  was  not  charged  that  the  discretion  was  arbi- 
trarily or  oppressively  exercised.  They  are,  therefore,  quite 
compatible  with  the  assumption  that  every  administrative  dis- 
cretion must  by  construction  at  least  be  a  judicial  discretion 
to  be  reasonably  and  impartially  exercised.  The  case  of  Yick 
Wo  V.  Hopkins^^  shows  that  the  prohibition  of  the  Fourteenth 
•  Amendment  is  adequate  to  prevent  the  delegation  of  adminis- 
trative powers  calculated  to  produce  oppression  and  discrim- 
ination. In  the  case  of  Gundling  v.  Chicago,^^  ^he  Supreme 
Court  clearly  indicates  that  its  attitude  towards  unregulated 
administrative  powers  will  be  determined  by  the  spirit  in 
which  the  discretion  is  exercised.  **The  ordinance  in  question 
in  that  case  [Yick  Wo  v.  Hopkins]  was  held  to  be  illegal  ami 
in  violation  of  the  Fourteenth  Apiendment,  because,  with  refer- 
ence to  the  subject  upon  which  it  touched,  it  conferred  upon  the 
municipal  authorities  arbijtrary  power,  at  their  will  and  with- 
out regard  to  discretion  in  the  legal  sense  of  the  term,  to  give  or 
withhold  consent  as  to  persons  or  places  for  carrying  on  a 
laundry,  with  (without?)  reference  to  the  competency  of  the 
persons  applying  or  the  propriety  of  the  place  selected.  It 
was  also  held  that  there  was  a  dear  and  intentional  discrim- 
ination made  against  the  Chinese  in  the  operation  of  the  ordi- 
iiance,  which  discrimination  was  founded  upon  the  difference 
of  race  and  was  \yholly  arbitrary  and  unjust.  It  appeared  that 
both  petitioners,  who  were  engaged  in  the  laundr>'  business. 
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The  ordiBance  in  question  here  does  not  grant  to  tho  mayor 
nrbitrary  power  such  aa  in  described  in  the  above  imnitioned 
laimdry  ease,  •  *  *  In  tin*  ease  at  bar  the  licinme  is  to  be 
issued  if  the  mayor  is  gatisfied  that  the  person  applying  is  of 
g<>od  ehHraeter  and  repntation  and  a  suitable  penson  to  be 
entrusted  with  the  sale  of  ei^'aretten,  provided  such  applicant 
will  file  a  bond,  as  stated  in  the  ordinanee,  as  a  security  that 
he  will  faithfully  observe  and  obey  the  laWf^  of  the  stat**  and 
the  ordinanees  of  the  eity  with  reference  to  ci^'arette^;.  The 
ayor  is  bound  to  grant  a  Heense  to  every  person  fulfilling 
these  conditions,  and  thus  the  fact  of  fitfn*s>i  is  to  be  .^ubmittt»d 
to  the  jud|*iiieut  of  the  oftieer,  and  it  eails  for  the  exercise  of 
a  discretion  of  a  judicial  nature  by  him/' 

Under  this  decision  it  would  not  seem  to  make  any  diflferenee 
whether  the  discretion  is  delegated  tn  administrative  officers, 

M    or  reserved  to  be  exercised  from  case  to  ease  by  the  mimieipal 

B  legislative  authority. 


B.     MONOPOIiIES,     n  65e-eSl. 


656.  Historical  remarks.— The  custonif*  of  English  cities 
boroughs  and  of  companies  and  fellowships,  concerning 
trade  and  commerce,  resting  upon  preneription  or  eonfirnied 
or  granted  by  ebnrter,  were  to  a  g^reat  extent  in  the  nature 
of  exchisive  privileges  or  monopolies.  Apart  from  these,  grants 
of  nionopolies  by  royal  letters  patt^nt  l>ecame  commou  during 
the  reign  of  Queen  Elizabeth,  esi:^eiaUy  with  regard  to  the 
following  classes  of  rights:  rights  of  manufacture  where  new 
processes  bad  been  discovered  or  introduced;  publishing 
rights:  riirhts  to  trade  in  newly  opened  channels  of  eommeree; 
rights  affecting  the  royal  prerogative  {exportation  of  coio 
and  foreif?n  exchange);  sole  rijrbts  to  manufacture  aiid  sell; 
or  sole  rights  to  license*  e<U'taiu  oecupritions  on  the  gnnmil  that 
the  indiscriminate  eKereise  of  the  riirht  or  occupation  would 
be  prejudicial  to  the  [Miblic  (keeping  ions,  peddlers,  making 
gold  or  silver,  or  playing  cards,  etc). 

The  last  class  jpfcMitentft  was  used  as  a  source  of  royal  rev- 
enue and  to  bes&K^^ounties  upon  favoriti's,  and  became  the 
subject  of  much  complaint,  and  in  1601  umst  of  these  grants 
were  revoked  by  the  Queen,  In  100*1  an  exclusive  patent  ft>r 
the  making  and  s«'^Pg  of  playing  cards  was  declared  void  in 


682  SPECIAL  PBIVILEGES.  §  657 

the  case  of  Monopolies,^^  on  the  ground  that  it  was  against 
common  law  and  against  divers  acts  of  Parliament,  that  the 
Queen  was  deceived  in  her  grant,  and  that  she  could  not  sup- 
press the  making  of  cards  any  more  than  of  dice,  bowls,  balls, 
etc.,  which  are  works  of  labor  and  art  though  they  serve  for 
pleasure,  recreation  and  pastime.  Royal  proclamations  an- 
nulling patents  and  forbidding  applications  for  them  were  is- 
sued also  in  1603  and  1610 ;  but  the  practice  of  granting  them 
apparently  continued,  for  parliament  petitioned  against  them 
in  1621.  In  1623^*  the  statute  of  monopolies  was  enacted, 
which  declared  to  be  contrary  to  the  laws  of  the  realm  antl 
utterly  void,  all  monopolies,  grants  and  licenses  for  sole  buy- 
ing, selling,  making,  working,  or  using  of  anything,  as  well 
as  all  grants  of  power  to  give  license  to  do  anything  against 
the  tenor  t)f  any  law,  or  to  compound  for  penalties  or  for- 
feitures incurred,— saving,  however,  expressly  the  customs  and 
charters  of  cities,  boroughs  and  corporations,  and  letters  patent 
to  be  made  of  the  sole  working  or  making  of  new  manufac- 
tures to  the  true  and  first  inventor,  for  a  term  not  exceediui; 
fourteen  years.  The  act  is  declaratory  of  the  common  law. 
and  establishes  authoritatively  a  limitation  upon  the  royal 
prerogative.  It  does  not  of  course  bind  Parliament  itself. 
whose  sanction  is  since  that  time  re(|uired  for  all  exelusiv** 
rights  not  contained  in  the  reservations  of  the  statute.  Diir 
ing  the  reign  of  Charles  I  these  reservations  were  liberally 
construed,  and  monopolies  were  granted  which  can  hardly  Ix* 
brought  under  the  category  of  new  manufactures  (so  the  ex- 
clusive right  of  publishing  weekly  price  currents) ;  but  the 
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tJiat  name  made  the  subject  of  constitutional  provisions  in 
\it  few  states,  The  tiOiistitutHin  of  Maryland  ctmtinns  a  clause 
aat  monopolies  an-  odious^  contrary  to  the  spirit  of  a  free 
)vemixitmt  and  tiu*  principles  of  eonjmeree,  and  aught  not  to 
suffered/'**  and  in  North  (*aroiina»  Tennessee,  Arkansas  and 
fexais  the  prohibition  of  monopolies  is  coupled  with  that  of 
&rpetuities.  The  declaration  of  Massachiisetts  and  other 
^tatf^s  that  there  is  no  other  title  to  particular  and  exclusive 
nrivilej^es  than  what  arises  from  the  consideration  of  services 
Rndered  to  the  publiei  won  Id  practically  prevent  all  raonop- 
olies  inconsistent  with  the  principle  of  equality;  and  the  pro- 
liihition  contained  In  many  state  eonstilutions  of  local  or 
peeial  laws  granting  to  any  corporation  or  association  or 
ny  individual  any  spec*ial  or  exclusive  privilege^  ip-nnunity  or 
anchise  whatever,  is  an  elTectual  l>ar  at  least  to  all  monop- 
ilic:*s  depending  upon  direct  and  special  legislative  grant. 

As  affected  hy  the  general  principle  of  equality,  it  is  pro* 
osed  to  consider  the  question  of  the  validity  of  monopolies 
ith  reference  to  three  dilTerent  classes :  monopolies  of  neces- 
ty;  numopolies  to  Hf^eure  the  licnefit  of  original  production; 
md  monopolies  against  eoiiiiaon  right. 

MONOPOLIES   OF   NKCEHSITY    (KBANCHI8ES).    |§  a5ti'«J62, 

§  6S8*  Right  to  occupy  highway.— The  exclusive  use  of  pub* 
e  property  or  of  delegated  public  power,  usually  designated 
\  a  franchise,  constitutes  a  legal  niomqioly.  In  so  far  as  a 
ethod  of  u^ing  public  property  cannot  be  thrown  open  to 
be  public  indiscriminately,  such  a  monopoly  is  natnral  and 
evitahle,  urdess  the  state  or  municipality  assmnes  the  man- 
agement or  ownership  of  the  enterprise  itself.  This  appears 
the  most  important  class  of  these  franchises:  the  right  to 
eupy  highways  with  tracks,  pipes,  poles  or  wires,  the  grant 
f  whi<*h  necessarily  involves  selection  and  limitation  of  unm- 
ers.  The  same  is  true  of  the  right  to  span  public  rivem  by 
riilgcs.  The  inherent  power  of  the  legislature  to  grant  fran- 
chises of  this  nature  is  not  questioned,  and  it  is  not  constitu- 
oimlly  bound  to  secure  at  least  equality  of  chance  by  provid- 
jg  for  bids  and  gniuting  the  franchise  to  the  highest  bidder, 
here  the  legislature  is  prohibited  hy  the  constitution  from 
BAaing  sjiecial  or  local  acts  granting  special  or  exclusive  priv- 

^*^Art.  41  iff  P«cifO'»(i^>n  of  Rtghtii. 
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may  yet  by  general  act  delegate  to  mtinieipal  corpora- 

/wer  ta  grant  privileges  of  this  kind.'"*^     That  a  raimid' 

f  m  held  not  to  have  inherent  power  to  grant  street  fran^ 

^,  is  no  argument  against  the  constitutionality'  of  such 

opolies,   but  simply   a   matter  of  limitation    of  delegated 
rs  30  the  hands  of  suborcliuate  authorities.^^ 

.    Bight  of  condemnation  of  property.— The  case  of 
;mea  involving  the  exercise  of  the  power  of  eminent  do- 

IB  somewhat  different.     It  is  possible  for  the  legislature 
.legate  the  exercise  of  this  power  generally.     New  York 


ower  to  build  railroads,  and 
y,  to  all  corporations  eomplv* 
1,  and  this  policy  was  followed 
ion  avoids  a  legal  monopoly?. 
hy  such  a  ri^ht  should  not  b? 
ninately,  and  New  York  now 
-La  railroad  eommissioners  for 


B-rly  aa  1848  granted  1 
dentally  to  conderaji  ' 

rith  the  statutory  coi        \ 
nther  states.     Such  a  prov 

there  are  weighty  reaso 
ived  to  be  exercised  inu 
in  requires  the  consent  ^^ 
building  of  any  new  rond.^^^ 

§  660.    Temporarily  exclusive  right  under  special  legisktioiL 

—  The  fael  that  eertain  street  rights  cannot  he  enjoyed*  in- 
diseriminately  by  all  does  not  necessarily  mean  that  they  can 
be  enjoyed  only  by  one.  The  grant  of  competing  frnnehises 
is  still  possible  to  a  limited  extent.  But  wherever  a  franchise 
is  granted  by  special  act,  it  is  necessarily  exclusive  of  others 
until  another  grant  is  made,  and  the  legislature,  whether  state 
or  local,  cannot  be  compelled  to  make  such  other  grant.  Every 
franchise  depending  upon  special  grant  is  therefore  for  the 
time  being  exclusive  of  further  competition.*^  This  is  very 
different  from  a  monopoly  the  continuance  of  which  is  legally 
secured  either  permanently  or  for  a  specified  period  against 
derogatory  grants  of  competing  franchises.  The  validity  of 
monopolies  of  the  latter  kind  will  be  discussed  presently. 

^  661.    Canals  and  river  improvements.— It  has  never  Ikhmi 


'■''  Chicago  City  R.  Co.  v.  People, 
73  111.  541;  Atchison  St.  R.  Co.  v. 
Missouri  Pae.  R.  Co.,  31  Kan.  660. 

"'^  Davis  V.  Mayor,  14  N.  Y.  506; 
Kichels   v.    Evansvillo  St.   R.   Co.,   78 


Board    of    Railroad    Commissioners. 
160  N.  Y.  202,  54  N.  E.  697. 

40  Raritan,  etc.,  R.  Co.  v.  Delaware 
etc.  Canal  Co.,  IS  N.  J.  Eq.  546: 
Indianapolis  Cable  Street  R.  Co.  v. 


Ind.  i!61  ;  T.ouisville  City  Ry.  Co.  v.     Citizens  Street  R.  Co.,  127  Ind.  369, 
Louisville,  S  Bush   (71   Ky.)  415.  8  L.  R.  A.  539. 
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eontended  that  the  state  is  bound  to  keep  the  inevitable  monop- 
olies coiiiiecteil  with  thi^  use*  ttf  hitrlnvayH  in  its  owu  bauds, 
and  the  g<?noral  praetiee  has  betii  to  leave  thtnr  exploitation 
to  private  enterprise.  A  conspicuous  exception  is  to  be  found 
in  the  matter  of  eaualK,  which  have  been  built  by  states  m 
%veU  as  by  private  eorpo  rat  ions.  River  improvenienls  lu^der- 
taken  by  public  authority  have  generally  been  treated  as  pub- 
lic works,  not  managed  for  profit.  Irrespective  of  any  finb^nil 
«fiie.stions  of  interstate  commerce,  the  state,  under  the  doctrine 
enunciated  in  Illinois  Central  R.  Co-  v.  Illinois  (1),  cannot 
liMrgaiu  away  the  control  of  a  navigable  river  which  couHti- 
lutes  a  natural  highway  ;^^  but  a  different  doctrine  may  apply 
where  a  river  is  not  naturally  navigable.  In  Maine  a  grant 
of  an  exclusive  right  of  navigation  to  individuals  in  consid- 
eration  of  their  improving  the  navigation  of  the  river  was 
sustained ♦^^  The  state  of  Kentucky  granted  to  a  private  cor- 
poration the  control  of  the  navigation  of  a  river  with  the  right 
to  collect  tolls  in  consideration  of  keeping  locks  and  dams  in 
repair,  for  a  term  of  thirty  years;  this  was  held  to  he  an  irre- 
pealable  contract,  thou|:3rh  subject  to  the  exercise  of  the  power 
of  eminent  domain,  on  payment  ijf  c*mipenaatioii,^^  A  similar 
^rant  by  the  legislature  of  Michigan  was  sustained  by  the 
federal  supreme  court.^^  This  subject  has  less  importance 
since  navigable  rivers  have  passed  so  largely  under  the  con- 
trol of  the  federal  govcrtunent 

§  662.  Bank  notes,  — The  issue  of  bank  notes  to  circulate  as 
money  is  a  function  requiring  such  extensive  safegunrds  for 
the  protection  of  the  public  that  it  has  never  been  regarded  as 
a  matter  of  common  riMfht,  but  as  a  privilege  to  be  granted  by 
tin*  state/*^  There  is  no  logical  reason  why  it  should  not  be 
im  the  same  terms  open  to  all,  and  this  is  practically  the  law 
under  the  present  American  national  bank  system.^**  But  as 
long  as  a  positive  act  of  the  state  is  necessary  to  authorise  thi* 
isBU*%  it  follows  that  in  the  absence  of  prohibitions  against 
Hpecial  legislation  the  authorisation  may  be  granted  to  one 


*i  146  O.  a  :iS7, 

«2  Moor  V.  V^mt,,  32  Me,  343. 

*-i  Mt^B*»7!Tnl<l8  V.  Rmanhuiise,  71 
Ky»  447;  Commissic>uOT9  i?tc*  v, 
tireeo  Biver  Co,,  79  Ky,  73. 

M  Snnfis  V.  Manistee  River  lii>- 
i*iMvi*mi»Tit  Co,»  123  U.  9*  2S8, 


*'^  BriBeoe  v>  Battk  of  Comniop* 
vveaJth  of  Ketitueky,  11  Pet.  257; 
Dflvidffon  v,  Lanier,  4  WalK  447* 

<«*  IT,  S,  Rev.  Bttit,  Title  fli\ 
chap*  2, 
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bank  or  united  number  of  banks,  auti  111  us  cotistilute  m 

inonopaly  il  he  time  being.  In  this  reJipect  the  oote  privv 
lege  resembles  at  her  franchises. 

MONOPOLIES    TO    SECURE    THE    BENEFIT    OF    ORIGINAL   PEO 
DUCTTON    (AUTHOE'S    AND    INTENTOKVS    RIGHTS). 

9§  66S  665. 

S  663.    Equity  of  exclusive  right— The  substance  of  pat- 
ent and  copyright  is  the  sole  right  to  reproduce  and  exploit 

coinniereially  ideas  which  have  been  embodied  in  concrete  form. 
Both,  therefore,  strictly  speaking,  'Constitute  monopolies.  They 
differ  from  other  monopolies  in  that  they  do  not  violate  thf 
principle  of  equality,  since  the  >r  or  inventor  has  creatM 

the  field  of  profitable  activity  wu  i  the  law  reserves  to  him. 
The  exclusion  of  others,  while  under  a  purely  mechanical  con- 
ception of  rights  of  property  a*"  rferenee  with  their  natural 
liberty,  is  dictated  by  Btroug  lerations  of  equity  which 


all  civilised  systems  of  law  u 
ceivably  these  rights  mijrht  1 
property   {'* founded  on   labo. 
Baya;*^)  by  the  common  law,  aa 


ome  to  recognise.  Coa- 
■en  developed  as  forms  of 
Invention/'  as  Blackstooe 
:cluslve  right*to  use  wonds 


and  symbols  in  connection  witn  nn^rehandise  has*  been  evolved 
l\y  the  courts  nnder  the  naiut^  of  trade-marks.  Fn  fact,  it  was 
formerly  believed  by  eminent  judges  that  at  common  law  tho 
author  of  a  literary  composition  even  after  the  first  publica- 
tion retained  the  right  to  reprint  and  publish  the  same  in  per- 
petuity to  the  exclusion  of  all  others,"*^  a  doctrine  which  was 
denied  in  America,'*®  and  seems  to  have  been  abandoned  in 
England.^^  As  regards  patents,  they  were,  as  the  name  im- 
plies, originally  created  by  royal  letters  patent  by  virtue  of 
the  Prerogative,  and  this  practice  received  parliamentary  sanc- 
tion when  the  statute  against  monopolies  provided  that  it 
should  not  extend  to  letters  j^atent  in  favor  of  the  true  and 
first  inventor  for  the  sole  working  or  making  of  a  new  manu- 
facture.   Author's  rights  were  secured  by  statute  in  1709.* 

§664.     Federallegislation.— The  constitution  of  the  United 
States  sanctions  this  class  of  monopolies  by  empowering  Con- 


47  Commentaries   II,  405. 

»•*  Donaldson  v.  Beeket,  4  Burr. 
i!408,  1774;  Millar  v.  Taylor,  4  Burr. 
">03. 

miealon  \\  YviV^T^,  %  "P^t.  590. 


•'i«  Jeflfreys  v.  Boosey,  4  H.  L.  Cas. 
815,  1854;  Reade  v.  Conquest,  9  v*. 
B.  (N.  S.)  755,  1861. 

^  8  Anne,  ch.  21. 
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gresE  **to  promote  the  progress  of  science  and  useful  arts,  by 
fc  securing  fnr  limited  times  to  authors  and  inventors  the  ex- 
'  elusive  right  to  their  respective  writings  and  discoveries. '  *^ 
The  legislation  of  Congress  under  this  clause  recognises  two 
fc classes  or  rights:  patents  and  copyrights.     The  patent  right 
"consists  in  the  exclusive  right  to  make,  use  and  vend  any  new 
and  useful  art,  machine,  manufacture  or  composition  of  mat- 
B'tcr,®  or  ixny  new  and  original  desig'n,  impression,  ornament, 
^ shape  or  config^uration  of  any  article  of  manufacture  ;"*  the  copy- 
right ill  the  sole  liberty  of  printing,  reprinting,  publishing  and 
B  vending,  or  completing,  coiiying,  executing  and  tinisliing,  any 
'book,  map,  chai%  dramatic  or  musical  composition,  engraving, 
cut,  print,  photograph,  painting,  drawing,  chromo,  statue  or 
Kmodels  for  works  of  the  fine  arts,  or  of  publicly  performing 
^and  representing  any  dramatic  composition.^ 

This  legislation  evidently  does  not  cover  all  novel  ideas,  in- 
iTentions,  discoveries  or  creations,  the  sole  exploitation  of 
"^which  would  be  profitable   (e,  g.  architects*  designs,  medical 

K'iiscovi*ncs,  improvements  in  methods  of  business)^  and  it  has 
ot  been  decided  whether  or  to  what  extent  the  states  in  the 
bsence  of  congressional  legislation  or  in  cases  not  covered  by 
.     Lfae  constitutional  clause  may  recognise  rights  of  similar  char- 

Ikcter^  except  that  trade-marks  are  generally  protected  as  com- 
bion   law  rights  by  the  states,  and   cannot  be  placed  under 
exclusive  federal  controL^    The  difficulty  of  determining  ques- 
lions  of  novelty,   priority   and   identity   militates   against  a 
very  great  enlargement  of  this  class  of  rights,  and  would,  if 
it  were  attempted,  lead  to  many  of  the  evils  of  monopolies* 
■     §  665.     Monopoly   character.— The    monopoly   character   of 
patent  and  copyright  is  recognised  in  the  laws  of  all  coimtries 
by   granting  the  respective  rights  for  limited   periods  only: 
■under  foreign  systems  also  by  making  it  a  duty  to  exercise 
the  privilege  for  the  public  benefit.    Thus  in  England  the  Board 
of  Trade  may  order  the  patentee  to  grant  licenses  on  such 
Bkerms  as  the  board  may  deem  justj  and  if  a  book  which  is  of 
importance  to  the  public  is  out  of  print,  and  the  holder  of  the 
rright,  after  the  death  (*f  the  author,  refuses  to  reprint  it, 
Judicial  Committee  of  the  Privy  Council  may  upon  petition 


3  rouflln.  T,  8. 

!  Bev.  Stat  |  4Bi4,  4S86- 

«  f  4929. 


»  I  4&52. 

i^Trade-Mnrk  Caw^,  IDO  U. 

t  i  22  Patents  Aat,  1SS3. 


S.  82, 


688  SPECIAL  PEIVILEGES.  {666 

of  another  person,  grant  him  a  license  to  reprint.*  Similar  pro- 
visions would  undoubtedly  be  within  the  power  of  Congress, 
and  it  may  be  mentioned  that  before  the  establishment  of  the 
federal  constitution  an  act  of  New  York  required  authors  to 
furnish  their  works  at  reasonable  prices.® 

MONOPOLIES  AGAINST  COMMON  EIGHT.     88   666073. 

§866.  State  monopolies.— Monopolies  which  are  justified 
neither  by  the  purpose  of  securing  the  fruits  of  invention  or 
authorship,  nor  by  the  impossibility  of  granting  certain  priv- 
ileges indiscriminately  to  all  alike,  are  established  either  as 
measures  of  revenue  and  finance,  or  for  the  encouragement  and 
support  of  undertakings  needed  by  the  public,  or  to  restrict 
or  supervise  a  business  affecting  public  safety  or  morals.  The 
monopoly  may  be  exercised  either  by  the  state  itself  or  one 
of  its  subordinate  divisions,  or  may  be  granted  to  a  private 
individual  or  corporation. 

The  great  monopolies  of  European  states  (tobacco,  matches, 
formerly  salt),  are  financial  in  character,  the  lottery  monop- 
olies belong  to  the  third  class,  while  the  post  office  monopoly 
is  primarily  an  institution  for  the  public  benefit  which  mnst 
exclude  competition  from  its  profitable  business  in  order  to 
carry  on  the  unprofitable  business.  The  coinage  of  money  w 
an  authoritative  prerogative  essential  to  the  authentication  of 
the  quality  of  legal  tender,  and  thereby  differs  from  ordinar}' 
monopolies. 

State  monopolies  are  so  uncommon  in  this  country  that  their 
constitutionality  has  not  been  much  discussed.     The  monop- 
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but  later  on  upheld  as  a  valid  measure  of  police  control  of  the 
traffic  in  an  article  dangerous  to  the  public  welfare,  it  being 
at  the  same  time  admitted  that  the  monopolising  of  an  ordinary 
article  of  commerce  would  be  unconstitutional.' ^  Where  it 
is  held  under  special  constitutional  provisions  that  the  state 
may  not  engage  in  an  ordinary  business,^  ^  a  state  monopoly 
would  thereby  likewise  be  excluded;  and  so  where  it  is  held 
that  a  municipal  corporation  may  not  be  authorised  to  assume 
ordinary  economic  functions  (like  the  supply  of  fuel),  a  munici- 
pal monopoly  would  be  impossible.^  ^ 

§  667.  Municipal  monopolies.— If  a  state  monopoly  is  valid, 
a  municipal  monopoly  may,  it  seems,  be  authorised  by  legisla- 
tion; the  validity  of  municipal  monopolies  therefore  resolves 
itself  into  a  question  of  delegated  powers.  The  question  has 
arisen  chiefly  with  regard  to  market  and  slaughter-house  mo- 
nopolies. Market  monopolies  have  been  upheld  in  a  number 
of  cases,  especially  in  Southern  states  ;^5  in  Wisconsin  a  power 
to  direct  the  location  and  management  of  slaughter-houses  has 
been  held  to  sanction  the  establishment  of  a  municipal  slaugh- 
ter-house monopoly  ;^^  while  in  Illinois  a  monopoly  has  been 
held  illegal  where  the  power  was  merely  to  establish  a 
market.^  ^  It  does  not  appear  that  the  validity  of  a  municipal 
market  monopoly  expressly  authorised  by  the  legislature  has 
ever  boen  denied ;  however,  an  express  authorisation  to  prohibit 
private  markets  is  not  usual.^**  The  cases  sustaining  the  mu- 
nicipal monopoly  hold  that  market  regulations  must  be  im- 
partial and  allow  to  all  an  equal  opportunity  to  sell.  There- 
fore an  ordinance  allowing  sales  only  at  market  stalls  is 
invalid  where  the  market  does  not  furnish  accommodations  to 

12  State  V.  Aiken,  42  S.  C.  222,  26  St.  Rep.  328.     For  earlier  authori- 
L.  B.  A.  345.  ties   see   Dillon   Municipal   Corpora- 
is  Rippe  V.  Becker,  56  Minn.  100,  tions,  §  386. 
23  L.  R.  A.  857.  lo  Milwaukee    v.    Gross,    21    Wis. 

14  Opinion  of  Justices,  155  Mass.  241,  91  Am.  Dec.  472,  1866. 
598,  30  N.  E.  1142;   Re  Municipal         i7  Caldwell  v.  Alton,  33  111.  416. 
IHiel  Plants,   (Mass.),  66  N.  E.  25,         i8  in     Louisiana     cities     are    au- 

1903.  thorised  by  statute  to  prescribe  the 

16  Newfion   v.    Galveston,    76   Tex.  distance   at   which   private   markets 

559 ;  Jacksonville  v.  Ledwith,  26  Fla.  may   be   located   from    public   mar- 

163;  State  v.  Sarradat,  46  La.  Ann.  kets.    New  Orleans  v.  Faber,  105  La. 

700,    24    L.    R.    A.   584;    Ex    parte  208,  53  L.  R.  A.  165;  Natal  v.  Louis- 

Byrd,  84  Ala.  17,  4  So.  397,  5  Am.  iana,  139  U.  S.  621. 
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persons  desiring  to  sell  their  produce,  and  they  would  be  com- 
pelled to  sell  to  the  tenants  of  stalls  in  order  to  dispose  of 
their  goods  J  ^  Market  monopolies  are  not  common  in  this 
country  and  other  municipal  monopolies  hardly  exist.^^  With 
regard  to  public  monopolies  generally  it  may  be  said  that  since 
in  a  measure  all  citizens  are  partners,  the  constitutional  objec- 
tions against  monopolies  drawn  from  the  principle  of  equality 
do  not  apply. 

§  668.  Private  monopolies  against  common  right — Femei. 
—The  most  common  and  conspicuous  kind  of  a  private  monop- 
oly is  that  of  keeping  a  ferry  across  a  river.  In  the  laws  of 
most  of  the  states  provisions  are  to  be  found  requiring  a 
license  for  setting  up  a  ferry,  and  prohibiting  the  carrying 
of  persons  for  hire  across  a  river  within  a  given  distance  from 
an  established  ferry.  It  is  a  commonly  accepted  doctrine  that 
this  is  not  against  common  right,  since  immemorial ly  the  rigbt 
to  keep  a  ferry  has  been  regarded  as  a  franchise.-*  Halo  in 
his  treatise  de  jure  maris,  chapter  2,  say.s,  **the  King  by  an 
ancient  right  of  prerogative  hath  had  a  certain  interest  in 
many  fresh  rivers  •  •  •  1st,  a  rijrht  of  franchise  or  priv- 
ilege that  no  man  may  set  up  a  eoninioii  ft*rry  for  all  pa.s- 
sengers,  without  a  prescription  time  out  of  mind,  or  a  charter 
from  the  King.  He  may  make  a  ferry  for  his  own  use  or  tht* 
use  of  his  family,  but  not  for  the  common  use  of  all  the  Kings 
subjects  passing  that  way;  because  it  doth  in  consequence  teml 
to  a  common  charge,  and  is  become  a  thing  of  public  interest 
and  use,  and  every  man  for  his  passage  pays  a  toll,  which 
is  a  common  charge,  and  t^very  ferry  ought  to  be  under  a 
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rd  if  a  new  ferry  were  suft'ered  to  share  his  profits  which 
^ejs  not  also  share  his  burden/*     As  a  matter  of  logm  and 

inciple,  these  arguments  are  not  conclusive.  The  ferry  fran- 
bine  does  not  confine  itself  to  the  connection   between  two 

^hways  on  opposite  sides  of  a  river,  the  landing  facilities  on 

lich  cannot  be  matter  of  indiscriminate  common  right;  but 
[forbids  the  running  of  a  ferry  between  two  points  privately 

rncd,*^  although  this  can  be  done  witliont  asking  any  special 

iH>r  at  the  hands  of  the  public ;  for  a  ferry  does  not  encumber 
f river  or  affect  navigation  as  a  bridge  does,  and  the  right  to 
Ivigato  a  public  river  is  not  a  special  privilege.    The  riglil 

exact  toll  cannot  be  said  to  be  the  privilege  constituting  the 

iDchise,  for  it  would  not  legal i*se  an  unauthoriised  ferry,  if 
keefier  were  to  nmke  a  bargain  with  each  passenger  regard- 
his  fare,  and  while  anybody  may  keep  a  boat  for  crossing 

jm  his  land  for  himself  and  his  familyr^  it  has  been  held 
|iat  numerous  persons  may  not  combine  to  estabUsb  a  ferry 
Uieir  joint  use,*^     The  gist  of  illegality  at  common  law 

the  injury  done  to  the  established  ferry  by  diverting  its 

siness«  and  the  true  consideration  of  public  policy  underly- 
the  franchise  is  that  nn  nnrlertaking  beneficial  to  the  public 

>ald  be  encouraged  by  keeping  off  competition  and  thereby 

Hiring  a  reasonable  profit*     Such  a  consideration  may  per- 

Ips  legfitimately  induce  the  legislature  to  withhold  the  grant 

a  competing  franchise  where  legislative  authorisation  is  in 

natiire  of  things  indispensable,  as  in  the  case  of  a  bridge 

:)nopo!y,  but  it  is  not  a  sufficient  justification  for  prohibiting 
le  exercise  of  a  comnton  right.  For  to  what  useful  business 
puld  nr)t  the  same  Brgninent  be  inaile  to  apply  ?    Apothecaries 

fre  formerly  encouraged  in  a  similar  way,  and  therefore 
irmacies  are  in  Germany  to  the  preRcut  day  monopoliea    In 

fison  the  ferry  monopoly  stands  on  no  better  foiindation; 

It  since  the  right  has  always  been  regarded  as  a  franchise, 
^t*  prohibition  of  private  ferries  is  not  considered  to  be  an 

terfercnce  with  common  right,  and  so  the  exclusive  privilege 


p»Yoin)g  w  Harrison,  6  Oa*  130: 
btml  Tru»fi?f«  V.  Tiitman,  13  TIL 
Bmrk  V.  Milter,  3  Mn.  470; 
urray  v.  Mnn*>ft-o,  20  Ark.  56h 

l-'Ti"Mj|  r,  r'urtprsvillr  BH*I^**  rrv. 


CiiL  236;  Greer  v.  Hawgftbook,  47 
Oa.  2Bt  (atfttutoiy  jirtiviMon) ;  Alex- 
siiflriH  Ferry  Co,  v.  Wisoh,  73  Mo. 
655,  39  Am.  Rep,  535, 

-*  Warren    v.    Taotii^r,   21    Ky.   L, 


Leigti  544;    Hxinsiiii  v.  Webb^  3     Hep.  11178^  40  U  R.  A.  l!48. 
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is  uniformly  upheld,^^  even  in  states  where  monopolies  are 
expressly  forbidden.^^  In  North  Dakota,  the  constitution  of 
which  forbids  all  special  privileges  and  immunities  which  upon 
the  same  terms  shall  not  be  granted  to  all  citizens,  the  court 
justifies  these  privileges  on  the  ground  that  public  opinion  has 
never  crystallised  against  grants  of  exclusive  ferry  franchises.*^ 
In  Missouri,  however,  it  has  been  intimated  that  under  the 
constitution  of  1875  the  grant  of  an  exclusive  ferry  privilege 
might  be  invalid.^^  ^ 

§  669.  Monopoly  as  a  means  of  police  control— Slauj^tor- 
house  cases.— It  may  be  argued  that  if  the  state  or  a  municipal- 
ity may  itself  monopolise  a  business  dangerous  to  the  health 
or  morals  of  the  community,  it  should  be  allowed  to  employ  a 
private  agency  for  the  same  purpose,  if  more  economical  ami 
thus  entrust  the  management  of  the  monopolised  business  to 
an  individual  or  a  corporation.  The  monopoly  would  then  be 
an  instrument  of  the  police  power.  This  view  was  taken  by 
the  Supreme  Court  of  the  United  States  of  the  slaughter-house 
monopoly  in  the  City  of  New  Orleans,  which  upon  the  fullest 
discussion  was  sustained  as  not  contravening  the  Fourteenth 
Amendment  ;2^  and  while  in  a  later  case^  it  was  doubted 
whether  that  particular  monopoly  was  in  reality  granted  for 
the  preservation  of  the  public  health,  the  principle  of  the  de- 
cision has  not  been  overruled. 

The  decision  in  the  Slaughter-House  Cases  is  not  binding 

25  McGowan  v.  Stark ;  1  Nott  &  27  Patterson  v.  Wollman,  5  N.  D. 
McC,   8.   C.    387,   9   Am.   Dec.   712,     608. 
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• 
apon  the  state  courts,  which  may  hold  such  a  monopoly  con- 
trary to  the  principles  of  the  constitutions  of  their  respective 
states,  but  the  logical  consequence  of  such  a  doctrine  would  be 
either  to  forbid  state  or  municipal  monopolies  altogether,  or 
to  allow  them  only  on  condition  that  the  monopoly  be  operated 
directly  by  the  state  or  municipality  through  its  own  em- 
ployees. 

§  670.  License,  lease,  or  contract. — If  it  be  conceded  that 
some  business  is  so  much  affected  with  a  public  interest  that 
it  may  be  municipalised  to  the  exclusion  of  independent  pri- 
vate enterprise,  and  that  at  the  same  time  the  business  may 
be  operated  through  private  or  corporate  agency,  the  delega- 
tion generally  takes  the  form  of  a  license,  lease,  or  contract, 
and  not  of  a  grant  of  a  franchise,  which  as  a  rule  is  beyond 
municipal  powers,  and  which  by  many  state  constitutions  is 
expressly  inhibited  to  the  state  legislatures.^^  The  difference 
is,  however,  one  of  form  rather  than  of  substance,  the  licensee, 
lessee,  and  contractor  being  as  well  protected  as  the  holder 
of  a  franchise,  while  he  is  not  subject  to  proceeding;s  in  the 
nature  of  a  quo  warranto.  The  validity  of  such  delegation 
has  been  repeatedly  recognised.  Thus  the  city  of  New  Orleans 
allowed  private  owners  to  establish  markets  within  a  district 
otherwise  forbidden  to  private  markets,  and  to  maintain  such 
markets  under  contract  with  the  city.  The  owners  conveyed 
the  land  and  the  market  to  the  city  and  became  its  lessees,  they 
were  to  be  subject  to  all  market  regulations  and  their  rates  of 
charges  were  fixed  by  the  city.  These  were  held  to  be  pub- 
lic markets.32  So  park  authorities  may  give  one  person  the 
exclusive  privilege  of  maintaining  a  restaurant  in  a  park,^^ 
and  it  has  been  held  that  a  city  may  contract  with  one  person 
for  the  removal  of  all  garbage.^^  There  vire,  on  the  other  hand, 
cases  in  which  this  latter  power  har:  been  denied,  on  the  ground 

31  Chicago  City  R.  R.  Co.  v.  Peo-  chairs  has  been  held  to  interfere 
pie,  73  111.  541.  with  the  common  use  of  the  park, 

32  New  Orleans  v.  Faber,  105  La.  since  it  led  to  the  removal  of 
208,  53  L.  R.  A.  165.  benches.    Kurtz  v.  Clausen,  77  N.  Y. 

3»  State  V.  Schweichardt,  109  Mo.  S.  97. 

496 ;  Gushee  v.  New  York,  42  App.  s*  Grand  Rapids  v.  De  Vries,  123 

Div.  37,  58  N.  Y.  S.  967;  privilege  Mich.  570,  Kerr  v.  Simmons,  82  Mo. 

of  running  stages,  Amer.  Steel  House  269 ;    State   v.   Orr,   68   Conn.   101 ; 

Co.  V.  Willcox,  77  N.  Y.  Supp.  1010;  Smilev  v.  McDonald,  42  Neb.  5,  27 

but  an  exclusive  privilege  of  letting  L.  R.  A.  540,  modified,  so  aa  to  ^V^V^ 
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that  under  proper  regulations  the  busmess  can  be  thrown  open 
generally,  though  a  license  may  be  required.^'^ 

§  671.  Power  over  monopolised  business.— The  question  of 
the  validity  of  delegated  monopolies  against  common  right 
cannot  be  regarded  as  settled,  but  as  a  matter  of  legislative 
practice  the  tendency  seems  against  them.  If  allowed,  it  can 
be  only  upon  condition  that  in  employing  the  private  agency 
the  state  or  municipality  does  not  surrender  its  control  or  al- 
low the  private  management  to  be  made  an  instrument  of  op- 
pression. These  qualifications  were  recognised  in  the  grant 
of  the  New  Orleans  slaughter-house  monopoly,  which  subjected 
the  business  to  police  regulations,  limited  its  charges,  and  se- 
cured equal  service  to  all.  It  should  also  be  observed  that 
the  slaughter-house  monopoly  was  held  by  the  Supreme  Court 
to  be  revocable  by  the  legislature  before  the  expiration  of  its 
term.30 

§  672.  Restriction  of  numbers.— If  the  two  main  objections 
to  a  monopoly  are  that  they  prev<»nt  free  competition  and 
shut  out  the  mass  of  citizens  from  certain  occupations,  it  w 
only  a  difference  of  degree  whether  the  right  to  carry  on  the 
business  is  confined  to  one  or  to  a  circumscribed  number  or  to 
a  specified  class.  It  has,  however,  been  held  in  Arkansas 
that  the  constitutional  provision  against  monopolies  has  no 
application  to  a  restriction  of  numbers  in  a  business  dangerous 
to  the  public  welfare,'*'  and  the  Supreme  Court  of  Massachu- 
setts has  said  that  the  prohibition  of  exclusive  privileges  is 
not  violated  where  the  exclusion  is  merely  the  collateral  and 
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liquor  Ucenst^  may  not  hn  refused  nimply  because  a  suftieient 
number  have  alreaiJy  been  ixraiited/^"'  In  England  also  it  has 
been  held  Ibut  an  absolute  liuailation  of  uiimbers  is  mcoii- 
■sisteEit  with  the  right  which  each  applicant  has  to  the  exercise 
tif  judicial  discretioa  by  the  HeensiBg  authorities  in  his  par- 
ticular case,'*'* 

The  restriction  of  licenses  in  point  of  number  is  a  not  un- 
^bDmmon  feature  of  liquor  legislation^  so  especially  in  ^lassa* 
^rhusetts  (imt  ruore  than  one  to  each  1000  inhabitants,  in  Bos- 
ton one  to  eaeh  500 J*  Practically  the  same  result  follows 
where  public  need  is  one  of  the  controlling  factors  in  grantiug 
or  refusing  licenses,  or  where  excessive  number  is  a  good 
ground  of  refusal.^ ^  Where  numbers  are  restricted,  some 
approach  to  equality  may  be  secured  by  provisions  for  fair 
competition  in  the  matter  of  appHeatiou,  to  avoid  favoritism. 
But  where  a  discrimination  is  made  among  applicants  of  equal 

iaerit,  and  numbers  are  limited,  there  is^  after  all,  something 
d  the  nature  of  a  mcmopoly,  and  the  constitutional  principle 
gainst  exclusive  privileges  suirers  an  exception  on  the  ground 
t  public  safety  or  morals. 
§  673*    Eesulting  privileges*— it  remains  to  consider  certain 
latutory  provisions  wliieh»  while  not  intended  to  grant  mo* 
Tiopolies,  have  incidentally  the  effect  of  creating  exclusive 
^brivi  leges. 

^  1.  An  act  of  Iowa  prohibited  the  sale  of  products  of  pe- 
troleum for  illuminating  purposes  which  will  emit  liombiistible 
vapor  at  n  temperature  of  less  than  105  degrees  F.,  except  the 
lighter  products  of  petroleum  when  u?sed  in  the  Welsbach  lamp. 
The  act  was  declared  unconstitutional  on  the  ground  that  it 
conferred  an  exclusive  privilege  upon  the  maiuifacturcrs  of 

rat  lamp."**    This  decision  is  based  upon  the  important  prin* 


^»  Ex  earle  Levy,  4S  Ark.  42. 
♦0  Heg.  \\  WttlsaU  Justices,  3  C.  L. 
"U.  100, 

*>  So    in    Peonsylvamu,    iind    ftir- 
nurlj  in  New  Ynrk,  se*  |§  210,  211, 

«8latii  V,  Siinteo,  111  Jt>.  1,  03 
R.  A.  TUS.  tn  Cincintittti  &i?,  B. 
To,  V.  Botf  ijiig  Qrmtu  57  Oli.  St,  336, 
in  f^rclinan*^^  roqoinHl  a  rnilrrmfl 
eoKiparjy  U*  maintam  electritt  ligbtSf 


prescribing  fbe  kjiul  uf  llgbtH  aod 
lamps  to  b«  emploveiL  An  electric 
com  party  in  the  vHlage  ba<l  the  sole 
right  to  use  tlicso  lights,  which  were 
patented,  within  I  be  vtlltige*  so  that 
the  milrond  4H)mpinjy  had  to  jvroeure 
its  lighljj  fn»ni  this  company.  This 
was  sustjiinc'd  on  the;  groum)  that  the 
n!e<'trie  company  was  unijler  obliga- 
ttoTi  to  furniih  its  lights  on  reofloa- 
able:  turms. 
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ciple  that  police  regulations  in  requiring  arrangements  or 
safeguards  must  describe  them  abstractly  and  by  reference 
to  the  required  qualities,  and  must  not  name  some  specific  pat- 
ented article  or  the  product  of  some  particular  manufacturer. 
As  long  as  it  is  possible  that  the  prescribed  standard  may  be 
reached  by  others,  their  exclusion  constitutes  an  unlawful  mo- 
nopoly in  favor  of  the  one  named. ^^ 

2.  An  act  of  New  York  provided  that  the  sale  of  transporta- 
tion tickets  should  be  restricted  to  agents  specially  authorised 
bjr  transportation  companies,  but  further  allowed  the  properly 
authorised  agent  of  any  transportation  company  to  purchase 
from  the  agent  of  another  company  a  ticket  for  a  passenger 
desiring  a  through  ticket  over  the  lines  of  both  companies.  It 
was  held  that  by  this  latter  provision  the  agent  of  one  company 
was  really  enabled  to  engage  in  the  ticket  brokerage  business 
generally,  that  thus  the  ticket  brokerage  business  was  con- 
fined to  appointees  of  transportation  companies,  and  that  this 
power  of  selection  confided  to  corporations  wholly  uncon- 
nected with  the  state  government  constituted  a  monopoly  and 
vitiated  the  act.^^ 

3.  In  Illinois  it  has  been  held  that  the  power  to  license  and 
control  commission  merchants  may  not  be  vested  in  a  board 
appointed  by  incorporated  associations  organised  for  the  pro- 
motion of  interests  allied  to  the  produce  commission  business, 
since  this  violates  the  provision  of  the  state  constitution*^  pn>- 
hibiting  the  legislature  from  granting  to  any  corporation, 
association,  or  individual  any  special  or  exclusive  privilep?. 
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i  vileges  of  this  kind  have,  however,  been  sustained  in  several 
states,  so  in  California  and  Maryland  the  power  nf  medieal 
soeieties  to  appoint  or  eleet  medical  examinerK,'^  and  in  In* 
diana  the  right  of  the  State  Dental  iVssoeiation  to  appoint  three 
^f  the  five  members  of -the  state  board  uf  trxaminerg,  on  the 
ground  thai  appointment  to  office  is  a  duty  and  not  a  priv- 
ilege,*"    The  Supreme  Court  of  MassaehusettSt  in  sustaining 
at't  whieh  made  the  right  to  practice  medicine  dependent 
m  a  licensie  obtained  from  the  State  Medical  Society  or  the 
niversity,  said  that  if  the  power  had  been  confined  to  the 
edical  society  exclusively,  there  might  be  ground  for  doubt, 
rut  that  the  difficulty  was  n 'moved  by  the  Uee using  power 
ing  equal (y  conferred  upon  the  University. ^^*     New  York 
itithorises  the  Court  of  Appeals  to   admit  the  graduates  of 
even  naoicJ  law  schools  to  the  practice  of  the  law  without 
examination  J     All  these  ijri%ite^'es  are  crmtrary  to  the  prin- 
ciple of  equality.    A  mere  right  of  nomination  or  recommenda- 
lon  to  the  executive  for  appointment  is  not  open  to  objection 
b  the  same  degree,  and  the  admisyiou  tu  the  praetic4'  of  a  pro- 
bssiou  upon  the  diploma  of  any  institution  comply inir  with 
lertain  requirements  is  not  inconsistent  with  equality  of  right. 

tEVOCABILITY   OF  MONOPOLIES    AND  GRANT   OF   COMPETIXO 
RIGHXa     5?f  674  6S1. 

§  674*    Distinguished   from    prohibition    of   business*— The 
Miwcr  to  grant  competing  rights  whereby  the  value  of  a  mo- 

loptkly  as  such  is  lost,  must  be  distinguished  from  the  power 

O  prohibit  altogether  the  exercise  of  the  right  to  which  the 

aonopoly  grant  referred,  so  that  not  only  the  monopolistic 

character  of  the  business,  but  the  business  itself,  is  destroyed. 

he  latter  is  part  of  the  general  question  how  far  under  the 


*•  Ex    part©   Prater,    54    CaL   94 ;  tion,  or  wbere  the  itnte,  ft  a  the  result 

8choUe  V.  Btnte,  90  Md.  729,  50  h.  R,  of  an   Gxaminafion  hj  its  own   tini- 

A-  411,  verstty,    grants    ff|>eciiil    cerfificntetf 

*o  Fermer  %%   Btnte,   151    In'!.   247,  which  do  not  confer  exckiaive  privj- 

1^1   N«   E.  360,     A  aimilar  biU  waa  lege  to  practice   (at  in  l.he  case  of 

Vetoed    in    niinoii   in    1903,   on    the  pertifitnl    pnbljc    s<?conntants)    it    in 

grottncl    that  it  interfered  with  the  difflcuU  to  make  out  a  eaae  of  un- 

toniHve  appointing  power.  constitntlonal     moiiopol>%     vH     auch 

*<*  Hewitt     V,     Charier,     16     Pick*  lej^islalimi  violate!*  Iltt*  apint  of  the 

53,    1S35.      Where    the    examining  principle  of  efjuulitv* 

fivilege  13  given  to  a  etate  inBtitu-  ^  Code  CiriJ  ProcedurtSj  |  5i» 
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police  power  an  existing  business  may  be  prohibited  or  a  right 
destroyed,  and  may  be  illustrated  by  the  revoeability  of  lot- 
tery privileges.2  As  the  essential  feature  of  a  monopoly  is 
the  exelusiveness  of  the  right,  the  main  question  with  regard 
to  them  is  whether  this  exclusivenes^.may  be  destroyed,  i.  e. 
whether  the  exercise  of  competing  rights  may  be  authorised. 

The  early  grants  of  patents  and  monopolies  under  the  royal 
prerogative  were  nearly  always  limited  to  terms  varying  from 
seven  to  thirty  years  and  generally  contained  a  clause  **  that  if 
at  any  time  during  said  term  it  shall  appear  that  such  grant  is 
contrary  to  law,  or  mischievous  to  the  state,  or  generally  in- 
convenient, then  upon  signification  made  by  us  •  •  •  or 
by  six  or  more  of  our  Privy  Council  of  such  prejudice  this  our 
present  grant  shall  be  void. '  '^ 

The  statutory  sanction  of  patents  and  copyrights  retained  the 
^imitation  to  terms  of  years,  but  did  not  provide  for  powers 
o.f  revocation.  Patents  and  copyrights  under  the  laws  of  the 
United  States,  as  under  all  other  systems,  are  limited  in  time, 
but  during  the  statutory  term  the  exelusiveness  is  of  the 
essence  of  the  right,  and  cannot  be  taken  away  without  com- 
pensation. 

§  676.    Unequivocal  grant  of  exclusive  character  required. 

—In  the  case  of  franchises  or  monopolies  against  common 
right— assuming  the  exclusion  of  the  general  public  from  the 
exercise  of  the  right  to  be  valid  at  least  for  the  time  beinp, 
as  it  necessarily  is  in  all  street  franchises  and  as  it  was 
held  to  be  in  the  Slaughter-IIouse  Cases,— we  must  ask.  first: 
was  there  an  intention  expressed  to  secure  the  grantee  against 
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Uompany  it  was  expreKsly  provided  that  it  should  not  be  law- 
ful to  rreet  any  bridge  nerojis  tlie  naid  east  and  west  branches 
.of  the  Delaware  Kiver  within  two  miles  either  above  or  below 
Jie  bridge  to  be  erected  under  the  charter.    The  charter  before 
the  SupreuM^  Court  invested  another  comiiany  authorised  to 
build  a  bridge  acrosg  the  Chenango  River  with  all  privileges 
and  immuniticts  contained  in  the  forego ing  incorporation  of  the 
Delaware  Bridge  Company;  and  it  was  hekl  that  this  made 
the   two-mile   prohibition   applicable   to   the  Chenango   River, 
although  that  river  was  not  mentioned  in  the  other  aet.    Here 
thf^  intent  of  th^^  legislature  was  allowed  to  prevail  over  the 
exprejis  terms,  a  liberality   of  const  ruction  not   to   bo  found 
in  hiter  decisions."     It  has  been  held  that  a  law  prohibiting 
county  courts  irom  licensing  a  ferry  within  half  a  mile  from 
an  established  ferry,  did  not  eonstitnle  a  contract,  and  could 
be  repealed  at  any  time,'  that  a  provision  that  county  author i- 
^^ied  shall  not  grant  competing  ferry  rights  does  not  prevent 
^fthe  legislature  from  authorising  a  eity  council  to  make  sueh 
^KrantSf^  and  that  a  mere  agreement  not  to  grant  rights  or 
^     privileges  which   will   impair  or  destroy   those  conferred   by 
in   ordinance  giving  a  eorpo ration   permission  to  operate  a 
^treet  railway  system  in  the  streets  of  a  city^  will  not  prevent 
m  city  from  granting  like  permission  to  others.'* 

§  876.  Principle  of  strict  constmction  justified,— Under  the 
[irinriple  of  strict  r'nnstrncti*oi  the  (corporation  applying  for 
he  franchiKe   (which  usually  submits  the  form  of  the  grant) 

compelled  to  make  it  clear  that  it  desires  exclusive  privi- 
pgi»s,  and  cannot  derive  any  advantage  from  using  arabigii- 
>us  terms   which   Tt   may   prefer  in   order  not  to  arouse  op- 

sition,  in   reliance   upon  the  suffieicncy  of  those  terms   to 

mpport  a  claim  of  a  monopoly,    "^It  Is  a  matter  of  public  his- 

>ry  which  this  court  eannt^t  rt^fiise  to  notice,  that  almost  every 

h\}\    for  the   incorporation  of  banking  companies,   insurance 

id  trust  etimpanies,  railroad  companies^  or  other  corporations. 


fl  See  Stc»in  V,  Bieuville  Water  Sue- 
ply  Co,,  141  IL  a  57* 

TWbcclini!    &    B.    Bridge    Co.    v, 

bpelinji  Brifl*;(?  Co,,  ISS  11.  H.  287; 
IMUldTtii*  V.  Wingo,  ITT  tT.  a  60L 

*  Pun  mil g  \\  OTOgoirc,  PI  Huw. 
23^  534. 


V  I  iicliaTia  Ottfole  Street  E.  Co.  v. 
Cttketia  StreH  R.  Co.,  127  Irtd,  369, 
S  Tj*  R,  A*  5Ji0;  it  seems  the  dty 
hflfi  no  power  to  make  the  oH^al 
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is  drawn  originally  by  the  parties  who  are  personally  inter- 
ested in  obtaining  the  charter;  and  that  they  are  often  passed 
by  the  legislature  in  the  last  days  of  its  session,  when,  from 
the  nature  of  our  political  institutions,  the  business  is  unavoid- 
ably transacted  in  a  hurried  manner  and  it  is  impossible  that 
every  member  can  deliberately  examine  every  provision  in 
every  bill  upon  which  he  is  called  on  to  act.  On  the  other 
hand,  those  who  accept  the  charter  have  abundant  time  to  ex- 
amine and  consider  its  provisions,  before  they  invest  their 
money.  •  •  •  And  if  individuals  choose  to  accept  a  char- 
ter in  which  the  words  used  are  susceptible  of  diflferent  mean- 
ings,—or  might  have  been  considered  by  the  representatives 
of  the  state  as  words  of  legislation  and  subject  to  future  re- 
vision and  repeal  and  not  as  words  of  contract,— the  parties 
who  accept  it  have  no  just  right  to  call  upon  this  court  to 
exercise  its  high  power  over  a  state  upon  doubtful  or  am- 
biguous words,  nor  upon  any  supposed  equitable  construction, 
or  inferences  made  from  other  provisions  in  the  act  of  in- 
corporation.'*^^ 

§  677.  Rival  public  undertakings.— Where  the  charter  or 
grant  is  silent,  no  covenant  is  implied  on  the  part  of  the  grant- 
ing municipality  that  it  will  not  itself  establish  a  competing 
enterprise,  but  it  will  not  be  allowed  to  tax. the  private  cor- 
poration for  the  payment  of  the  obligations  incurred  in  erect- 
ing the  competing  works,  nor  to  discriminate  directly  or  indi- 
rectly in  its  taxation  against  those  citizens  who  do  not  transfer 
their  patronage  to  the  city.*^ 

\Vh(^n^  SI  pHW(  r  of  iiItiTJition  or  revocation  is  expressly  i*- 
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h  clear  the  questioti  of  power  arises.  In  the  ease  of  munieipal 
eorporatitmfl  tlie  pawor  depends  primarily  upon  the  proviaions 
of  the  eharter  or  statute  under  which  the  eity  acts.  These 
provisioEis  are  strictly  eonstrued;^*'^  so  a  power  to  grant  ex- 
clusive track  rights  was  held  to  apply  only  to  streets  speeifieally 
designated  by  the  council  and  not  to  extend  to  granting  the 
first  right  to  build  in  any  streets  which  the  council  might 
name  in  the  future.^  <  In  Iowa  a  power  to  grant  and  refuse 
ferry  licenses  (as  distingnished  frtrm  a  power  to  license  antl 
regiilate)  was  held  to  authorise  a  grant  under  which  the  city 
binds  itself  to  issue  no  other  licensed®  But  where  a  eity 
has  merely  power  to  license  the  use  of  streets  for  tracks,  etc», 
the  power  to  grant  exclusive  privileges  will  not  he  implied.** 
There  may  perhaps  be  eity  charters  or  statutes  which  expressly 
authorise  the  municipalities  to  grant  franchises  and  privileges 
so  as  to  make  them  exclusive  in  a  hinding  manner,  hut  they 
must  he  extremely  rare,  and  it  is  hardly  eoneeivable  that  this 
would  be  done  otherwise  than  with  a  limitatiou  to  a  term  of 
years.  A  city  in  graiiting  a  license  for  wah*r  works  may,  how- 
ever, contract  not  to  establish  within  a  specified  period,  water 
works  of  its  own,  since  municipal  competition  wouhl  be  prac- 
tically destructive  of  the  private  business.*^ 

§  679.  Gra^t  of  competing  right  as  impairing  the  ohligation 
of  a  contract*— The  question  of  the  validity  of  the  grant  of 
competing  rights  in  derogation  of  <a  prior  legislative  grant  of 
estclusive  privileges  has  come  before  the  United  States  Su- 
preme Court  under  the  clause  of  the  constitution  forbidding 
laws  impairing  the  ol>ligation  of  contracts.  In  the  case  of  the 
Binghamton  Bridge  Company'*^  a  perpetual  bridge  monopoly 
w^as  held  to  be  a  binding  contract ;  the  New  Orleans  slaughter- 
house monopoly,  granted  for  twenty *five  yearsj  was  held  to  be 
revocable  before  the  expiration  of  that  time;*'  the  New  Or- 
leans gas  and  water  monopolies,  granted  for  fifty  years,  were 


»i  Mintnin  v.  Larue,  23  Row.  435* 
I  Wright  V,  Nagle,  101  U,  B.  791, 

1*  Detf dit  CitisEeas*  Street  B,  Co. 
V.  Detroit  Railwaj,  110  Mich.  384, 
8,  C.  in  U.  S.  48, 

i»  Burlington  etc.  Ferry  Co,  v^ 
Dftvis,  48   rowa   133. 

Instate   t*3E   rel,   St,   T/ouis   Utider' 

'Ouad  B^  Co.   V.  Murphy,  134  Ma. 


548;  Carroll  v,  Campbell,  108  Mo* 
550,  as  to  ferrien;  Dinon  9  692, 
Booth,  Street  Railways,  |  108. 

17  Walla  Walk  v,  W,  W.  Water 
Co.,  172  U,  a  1. 

i«  3  Wall  51. 

iH  BulcheFfi  Uiiiufi  r.  Crescent  Ctty 
4k%  Co.,  Ill  U.  8.  746. 
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held  to  be  secure  against  the  grant  of  competing  franchises* 
No  distinction  is  therefore  made  between  perpetual  monop- 
olies and  those  limited  in  time;  but  the  test  is  whether  the 
grant  relates  to  an  undertaking  which  in  its  nature  cannot 
be  thrown  open  indiscriminately,  or  whether  it  affects  a  busi- 
ness exercisable  as  a  matter  of  common  right,  and  restricted 
only  for  the  real  or  alleged  advancement  of  the  public  health 
or  of  some  other  interest.  In  the  latter  case,  the  exercise  of 
the  police  power  which  justifies  the  original  restriction  of  pri- 
vate right,  is  also  held  to  justify  the  abrogation  of  the  re- 
striction at  any  time. 

In  the  case  of  the  Binghamton  Bridge  it  was  merely  con- 
tended that  the  legislature  did  not  grant  an  exclusive  fran- 
chise; its  power  to  make  such  grant  was  conceded.  Should 
the  state  courts  hold  that  under  the  state  constitution  the 
legislature  is  powerless  to  bind  subsequent  legislatures,  there 
would  be  no  valid  contract;  probably  the  United  States  Su- 
preme Court  would  follow  this  construction  of  the  state  con- 
stitution, although  it  claims  the  power  of  independent  judg- 
ment where  it  is  itself  opposed  to  the  theory  of  a  contract.-' 

§  680.  Louisiana  slaughter-house  and  gas  cases.— The  Lou- 
isiana slaughter-house  and  gas  company  cases  show  some  fluc- 
tuation or  modification  of  opinion  on  the  part  of  the  Supreme 
Court.  The  slaughter-houses  cases  sanction  a  monopoly  for 
the  protection  of  the  public  health,  the  Butchers'  Union  v'ase 
holds  such  a  monopoly  to  be  revocable,  the  gas  company  cases 
sustain  the  irrevocability  of  a  gas  monopoly.  The  slaughter- 
house cases  go  on  the  broad  ground  that  th(»  Fourteenth  Amend- 
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le  g^rant  there  was  for  a  period  of  twenty -five  years*.     The 
Butelxers'  Union  case  jiays  that  a  wise  policy  forbitb  the  legis- 

Iative  body  to  divest  itself  vf  the  power  to  enact  laws  for  the 
sreservation  of  health.  liar  I  the  slaughterdiouse  laonopoly 
Kfidangered  the  public  health,  or  had  the  public  health  re- 
juired  additi<nml  slaiighter-houHe  faL^ilitics  not  furnished  by 
the  monopoly*  a  ease  would  have  bei^n  pre  sen  tin!  within  the 
jrineiple  of  Beer  Co.  v*  ^^lassaehusetts  and  Stone  v*  MiBsissippL 
Jut  it  was  nut  charged,  nor  doea  the  opinion  of  the  Supreme 
Jourt  inlimate,  that  the  eontinuation  of  the  monopoly  was  in- 
:}nsistent  with  the  pub  lie  health.  The  abrogation  of  the  mo- 
jopoly  was  an  economic  and  not  a  sanitary  measure*  The 
leeisiou  of  the  Supreme  Court  means  therefore  thr.t  while  a 
monopoly  against  eomraon  right  can  be  granted  for  police  pur- 

Pmes,  the  Supreme  Court  will  not  recognise  such  a  monopoly 
1  a  contract*  i.  e,  it  is  intrinsically  revocable,  no  matter 
hether  the  revocation  he  demanded  hy  the  public  health  or 
not.  This  seems  au  important  modification  of  the  Blaughter- 
1  louse  Cases,  which  do  not  su*^gest  any  distinction  between  a 
glaughter-house  and  a  bridge  monopoly.    On  the  other  hand, 

Khere  the  monopoly  is  not  against  common  right,  but  relates 
I  a  public  franchise,  it  may  be  raatle  exclusive  so  that  subse- 
ipient  competing  grants  cannot  be  made,  and  this  constitutes 
a  contract.  Such  a  contract  is  subject  to  further  regulations 
in  the  interest  of  health  or  safety,  but  its  total  abrogation  by 

the  grant  of  competing  rights  would,  it  seems,  not  even  be 
ustified  by  regard  for  the  public  h*'alth  or  safety,  requiring 
I  ditTereut  or  additional  supply  of  light ;  the  abrogation  eveu 
or  that  purpose  could  be  accomplished  only  by  the  exercise 
if  the  power  of  eminent  domain. 
^  681.  Perpetual  monopolies  and  monopolies  limited  in  time, 
—  In  many  states  the  constitution  is  explicit  that  the  legisla- 
re  may  not  grant  exclusive  privileges  by  special  or  local 
^et|  and  in  North  Carolina,  under  the  more  general  constitn- 
ional  provision  above  cited,  the  courts  have  held  repeatedly 
that  the  legislature  cannot  create  a  monopoly.*^ 
Aa  a  matter  of  general  constitutional  principle,  it  would 
?em  to  be  proper  to  make  a  distinction  between  perpetual  mo- 

^'-f  Mt'Ecrr    V.    Wilmington    fc:,    I?,     miasioners    of    BeHiifoH,    81     N*    C. 
iK,   17   N\  (\   '2  Joiif^j*  1R6;   V^mh^     4*vi ;  Thrift  v.  Elhabt-tli  City,  122  K. 
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nopolics  and  those  limited  to  a  period  of  years.  A  perpetual 
monopoly  is  unjustifiable  on  any  consideration,  hence  un- 
reasonable, and  should  be  held  to  be  intrinsically  beyond  the 
power  of  the  legislature  to  grant;  the  history  of  monopolies 
strongly  supports  this  view.  On  the  other  hand,  if  circum- 
stances justify  the  grant  of  exclusive  privileges,  justice  to 
the  grantee  would  seem  to  require  that  in  return  for  his  outlay 
there  should  be  power  to  secure  him  in  the  enjoyment  of  his 
privilege  for  a  reasonable  length  of  time,  sufficient  at  least  to 
reimburse  him  for  the  capital  invested. 

It  has  already  been  pointed  out  that  the  decisions  of  the 
federal  supreme  court  do  not  support  this  distinction,  and  it 
might  require  constitutional  provision  to  fix  the  length  of  the 
permissible  term.  Our  constitutions  are  with  few  exceptions 
silent  regarding  the  general  validity  of  monopolies;  perhaps 
the  provision  foiuad  in  a  number  of  constitutions  that  the  rijrht 
of  eminent  domain  shall  never  be  so  construed  as  to  prevent 
the  legislature  from  taking  th(»  property  or  franchises  of  in- 
corporated companies,-**  has  reference  to  exclusive  privileges. 


2.*«  Pennsylvania,    Illinois,    Nebras-     kansas,      California, 
ka,    West    Virginia,    Missouri,    Ar-     Georgia,  Alabama. 


Colorado, 


CHAPTKR  XXXr. 
OI.ASSiriCATION  A2n>  DISCBIMIKATION. 

g  682p     Statement  of  problem. — Uoder  the  liead  of  particular 
burdens  a  niiinb^?r  of  cases  have  been  discussed  in  whieh  the 
justification  of  police  legislation  was  questioned  on  the  ground 
that  there  was  not  sufficient  {^ansal  connection  between  the 
right  impaired  and  the  public  danger  sought  to  be  avoided. 
Much  more  frecjuent  are  the  eases  m  which,  while  this  con- 
nection is  conceded,  it  is  objected  that  the  restraint  is  imposed 
upon  some  while  others  who  are  in  a  similar  position  are  ar- 
litrarily  exempted  from  it.    This  objection  involves  the  ques- 
tion of  the  validity  of  class  legislation,  and,  in  so  far  as  it 
^can  be  successfully  maintained,  constitutes  one  of  the  most 
jffectual  limitations  upon  the  exercise  of  the  police  power. 
legislative  discrimination  which  is  thus  questioned  may 
r "based  on  time,  on  locality,  on  personal  status,  and  on  differ- 
ice  of  aets  or  oecupationa. 

HSCBIMINATION   BASED   ON   TIME,— EXCEPTIONB    IK    FAVOR 
OF    EXISTING    CONDITIONa     If  6S3^687< 

I  683.    1,    Where  new  measure  amounts  merely  to  regula- 
tion.— It  is  obvious  that  a  restrictive  or  prohibitive  mc\isure 
under  the  police  power  must  operate  very  differently  upon 
Iktiiode  who  have  invested  property  or  acted  otherwise  in  re- 
^^tianee  upon  the  former  condition  of  the  law,  and  those  who 
have  not  yet  committed  themselves  in  this  manner.     The  loss 
iind  saerifice  which  the  measure  entails  upon  the  former  ex- 
^^ee<{s  by  far  the  burden  placed  upon  the  latter*     While  an 
^^sceeption  in  favor  of  the  former  will  of  course  create  a  dis- 
'  •  crimination  in  the  operation  of  the  measure^  such  discrimina- 
^tion  may  be  a  dictate  of  equity,  and  may  even  be  demanded 
Hby  a  due  reijard  for  constitutional  rights.    On  the  other  hand, 
^Bie  exception  should  not  go  further  than  the  equity  of  the  ease 
^^quireSi  or  it  may  become  unconstitutional  inequality. 

The  first  case  to  be  considered  ia  where  the  new  measure 
amounts  to  no  more  than  a  rejjulation  even  as  regards  pre- 
LVioijsly  vested  interests.     There  is  then  no  donbt  that  it  can 
^5  705 
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be  constitutionally  applied  to  them,  and  an  exception  in  their 
favor  should  be  allowed  only  if  the  application  of  the  rule 
to  them  produced  special  hardship,  or  where  it  would  impair 
the  obligation  of  existing  contracts.^  Thus  increased  strin- 
gency in  the  regulations  of  liquor  saloons  are  generally  made 
applicable  to  existing  places,  and  are  not  confined  to  those  to 
be  opened  in  the  future,  but  where  the  regulation  refers  to  lo- 
cation, establishments  previously  located  are  properly  ex- 
cepted .2 

The  establishment  of  a  qualification  for  the  practice  of  a 
profession  may  be  such  that  it  can  be  complied  with  by  estab- 
lished practitioners,  and  then  its  retroactive  operation  would 
not  be  unconstitutional;  so  the  Supreme  Court  has  said  that 
the  same  reasons  which  control  in  imposing  conditions  upon 
compliance  with  which  the  physician  is  allowed  to  practice  in 
the  first  instance,  may  call  for  further  conditions  as  new 
modes  of  treating  disease  are  discovered,  and  that  therefore 
a  knowledge  of  the  new  acquisitions  of  the  profession  may  be 
required  for  continuance  in  its  practice.^  In  this  case  physi- 
cians having  had  ten  years*  practice  were  exempt  from  the 
requirement  of  examination,  their  experience  being  regarded 
as  sufficient  evidence  of  qualification,  and  on  the  like  ground 
the  exemption  of  ^\q  or  ten  years'  practitioners  is  upheld 
in  other  states.^ 

§  684.  Exemption  of  established  practitioners.— It  Ls  clear 
that  the  requirement  of  an  examination  is  a  hardship  for  any 
established  practitioner  very  different  from  the  same  reiiuin*- 
ment  imposed  upon  future  applicants  for  admission,  and  then-- 
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number  of  years,  has  something  arbitrary  io  it,  and  has  been 
condemn eil  by  the  Supreme  Court  of  Ohio  as  class  legislation.'* 

ut  if  prolonged  praetiee  may  bo  taken  as  proof  of  experienee, 
t  is  necessary  to  fix  upon  a  eertain  number  of  years,  and  this 
ind  of  arbitrariness  ih,  as  has  been  pointed  ont  before,  in- 
evitable in  a  police  regulation.  If  the  exeraptinn  must  come 
down  to  the  date  of  enactment,  the  state  is  powerless  to  pre- 
vent an  evasion  of  the  act  on  the  part  of  those  who  begin  prae- 
tiee  in  contemplation  of  the  new  law  and  in  order  to  escape 
its  requirements. 

The  policy  of  legislation  as  to  established  practitioners  is 
not  uniform ;  in  Illinois  in  the  same  year  an  act  was  passed 
requiring  licenses  for  architects  upon  examination »  excepting 
those  already  praet icing  the  profession,  and  also  an  act  re- 
quiring exaiuination  of  "'any  person  now  or  hereafter  en- 
gaging in  or  working  at  the  busineas  of  plumbing/''  In  New 
Hampshire  it  was  beld  unconstitutional  to  exempt  existing 
practitioners  not  merely  from  the  requirement  to  establish 
their  qualification,  but  also  from  the  payment  of  the  fee  exacted 
from  all  others,  the  latter  point  being  controlling,^  or  to  exempt 
by  reason  of  the  aeeidental  circumstance  of  residence  or  non- 
residence  In  the  aame  town.* 

g  685.  2.  Where  new  regulation  is  destructive  of  vested 
interests. — The  second  class  of  cases  requiring  consideration  is 
that  in  which  a  in<^asure  which  in  its  prospective  operation  is 
merely  a  regulation,  becomes,  when  applied  to  vested  interests, 
prohibition  or  taking  of  property.    8o  if  a  law  regulating  the 


iiHiirmoti  V.  Stitte,  m  Oh,  St*  249, 
64  N,  E.  117,  SH  L.  R.  A.  filt* 

TljiwB  1897,  |i.  81   and  p.  27ft, 

*8tala  V,  Femioyer,  65  i\\  H,  113. 
18  Atl-  i7S,  5  U  R,  A,  709, 

•  Btale  T,  Hmmaji,  65  N.  H*  103. 

If  eiieting  practitioners  are  not 
iptetl^  it  must  be  askcfl:  Who  i» 
cxmrniue  the  members  of  the  ex- 
lionjijiug  board  r  The  very  facl  that 
Ibey  hy  implirHtion  are  exempt 
mifl^  a  seriona  qiueition  ai  to  the 
PonititiitioDalUy  of  the  arts  which 
fail  to  exempt  all  other  existing 
l^ractitionets, 

SaCt  atflOf  in  the  matter  of  Dajr, 


181  IlL  7a,  54  N.  E*  646,  50  L.  R, 
A.  519,  -where  the  exemption  hr  the 
legbtature  of  law  aludenta,  who  had 
*]ommeiiced  their  studiea  at  the  time 
certain  new  rules  regarding  ad  mis- 
sion  to  practice  went  into  effect, 
from  thi?  operation  of  thoae  nLleSf 
waa  treated  ae  arhitrarj  elanullca- 
tiim.  However,  thb  waa  nat  the 
main  ground  for  holding  the  stat- 
ic te  utn const itutionatf  the  chief  argn- 
rnent  being,  that  the  act  eonfltituted 
a  fegislatiTe  eneroaehment  upon  the 
constitutional  independence  of  the 
judicial  power* 
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practice  of  medicine  should  require  a  four  years'  course  in  a 
medical  college  without  accepting  another  test;  existing  prac- 
titioners could  practically  not  comply  with  this  requirement, 
and  if  it  were  applied  to  them,  it  would  oust  them  from  the 
practice  of  their  profession;  this  would  be  clearly  unconsti- 
tutional. Thus  the  establishment  of  fire  limits  within  which 
frame  buildings  are  forbidden  is  a  regulation  as  applied  to 
vacant  property,  while  as  to  existing  frame  houses  it  wouM 
be  a  taking  of  property;  hence  the  exemption  of  such  houses 
is  not  only  not  contrary  to,  but  is  demanded,  by  the  con- 
stitution.^^ 


3.    Where  new  measure  amounts  to  prohibition.- 

The  third  class  of  cases  is  where  the  police  measure  exceeds 
the  scope  of  regulation,  and  amounts  to  prohibition.  Retro- 
active prohibition  means  in  most  cases  the  taking  or  economic 
destruction  of  property,  but  while  it  resembles  the  second 
class  of  cases  in  this  respect,  it  differs  from  that  ela.ss  in  tw«» 
other  respects:  the  policy  of  prohibition  implies  an  evil  or 
danger  of  exceptional  magnitude,  and  any  exc(»ption  not  men-ly 
allows  a  partial  perpetuation  of  the  evil  or  danger,  but  in 
addition  may  give  to  those  excepted  a  monopoly  instead  <>t' 
a  mere  advantage.  It  has  be(^n  shown  before  that  retroaetiw 
prohibition  without  c()nii)ensation  is  constitutional,  althoui;li 
the  granting  of  comix^nsation  has  never  been  held  unconsti- 
tutional; the  demands  of  ecjuity  might  therefore  always  b" 
satisfied  by  compensation;  the  (piestion  here  to  be  considen^l 
is  whether  if  compensation  is  riot  intended  the  law  may  con- 
stitutionally except  vested  interests  from  the  prohibition. 
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lifianJ  uf  health,  while  tlie  power  of  regulation  belonged  only 
to  ihii  it'iiy  eouiicil,  s^o  that  there  was  an  tndepend^fnt  ground 

of  d legal ity.^- 
^B  In  Massat^hiisettH  tin*  Ttiuuicipal  power  to  prohibit  was  ex- 
^jjiressly  confined  to  the  future  oreelion  of  noxious  e^itabliah- 
B-menUJ^  There  niust  be  many  eases  in  which  it  \h  the  undue 
^Bmultiplieation  of  noxious  establishments  whieh  eri*?ttes  the 
I  sanitary  danger,  and  in  whieh  the  diMriet  to  which  the  pro- 
I      hibition  applies  is  not  lar^^e  enough   to  give  to  the  existing 

I  establishments  which  are  suffered  to  continue,  a  virtual  nio- 
liopoly  of  the  business  r  in  nueh  eases  there  can  liv  no  reasonabh* 
objection  to  the  policy  of  exeniption.  \Yhere  the  elT*HH  of  the 
•exiftnption  is  tfuit  the  evil  will  not  be  sensibly  ahatedj  but 
Bimply  be  made  nu^re  profitable  to  those  who  two  pursuing  it, 
the  inequality  of  (tp^Tation  nuiv  constitute  a  fatal  defect*  Thus 
an  act  of  New  Jensey  passed  in  18911  created  vf?ry  onerous  con- 
ditions for  licension^  race  courses  established  after  January  1^ 
1B93,  while  those  previously  established  were  allow*ed  lo  operate 
under  ii  much  more  liberal  licensing  system.  This  was  hehl 
to  be  unconstitutional  diserinii nation.*'* 

In  San  Francisco  an  ordinance  wa^  passed  prohibiting?  the 
future  acquisition  or  disposition  of  any  land  for  purposes  of 
iutennent,  but  allowing  interments  to  be  made  in  lots  already 
j>urchased  for  that  purpose  for  the  use  of  the  owners  and 
their  families,  This  w^as  held  illegal  as  discriminating  in 
llftvor  of  those  who  had   already  purchased   burial   plots  as 


12  In  Crowley  v-  West^  52  La.  Amu 

\M6,  47  U  B,  A,  f>52,  the  City  Couit- 

I'tf   required  ali   ! ivory  si^blea  to  he 

m  ectt'ii   after   pn^siige   iif   tbc   «irdi- 

[  tcince  to  he  locatetl  outside  of  a  dee* 

[igtiatod    distrkt   t-nrapreUtrudlni^   the 

|bu8in*r«a  portion  nf  the  city.    At  the 

itiifje  Uiere  were  in  tbHt  distnet.  ftnir 

I  livery     stabJee;     ground     hftd    been 

LpurehiiFtif]  for  tbe  erection  *jf  a  fiftli 

\i*ne.    The  ovriii*]*  of  the  g:roun<l  after 

tbe   piissage   of   the   onlinunce   pro- 

to*>dpd    to    pret^t    tbe    atfible    in    thr 

|>rohibited    distriet^    nnd     coti  tested 

th<*   right   of   the   city   to   treat   hiw 

ptnble  us  n   ntiisance.     It   wufi  lidd 

Ihat    tJir    orditjnti^^e    niider    the    c'it- 

rmimtnijrcii  itinde  «n  unjust  di  scrim - 


i  tint  ion  nnd  t^^as  un  reasonable;  but 
it  was  also  held  that  tbe  charter  of 
tbe  city  did  not  give  it  power  to  ex- 
clude livery  stables  from  any  por- 
tion of  the  city. 

In  Kentneky  it  bjis  been  intltnated 
that  the  exemption  of  persons  own- 
ing lifjnor  ttt  the  time  of  the  en- 
acttnenl  of  u  stntnte  forbidding  its 
sale  at  retail  in  certain  loc'alities 
would  be  nn  constitutional  dia- 
iTimitiation;  8ti(?krod  v.  Common* 
wealth,  m  Ky.  2S5,  5  8.  W,  5ft0, 

««  General  Btattjtes,  ch,  SO,  §  02  j 
see  nciw  Be\%  Tjaws,  ch,  75»  §  WB. 

I*  State  V.  KlisEabeth,  56  H.  J.  L. 
71,  2^  L.  B,  A,  525. 
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against  those  who  had  not,*^  It  appeared  that  the  effed 
of  the  ordinance  would  have  been  to  deprive  a  eemeti'ry  ai»o 
elation  of  the  right  to  dispose  of  its  uasoki  lr>ts,  while  at  thf 
same  time,  under  the  terms  of  the  ordinance,  a  xt^ry  mneh 
larger  portion  of  the  cemetery  already  disposed  of  woalJ 
have  continued  to  be  available  for  burial  purposes.  Here  t^w 
the  exception  in  favor  of  existing  rights  was  only  partial 
in  that  it  ignored  the  vested  interest  of  the  eeoietery  aflscvcia- 
tion,  and  at  the  same  time  was  no  far-reach intr  ns  to  nullify 
almost  the  beneficial  effect  of  the  ordinance. 

As  a  matter  of  constitutional  and  statutory  policy  it  irmild 
Bcem  to  make  a  great  difference  whether  the  eoatinuatjoii  nf 
existing  conditions  will  be  temporary  or  perpetual.  In  thf 
ease  of  licenses  to  practice  professions,  the  ]>tTiod  of  exist^ 
ing  lives  is  the  limit  of  inequality;  on  the  other  hand  ttf 
exemption  of  existing  corporate  rights  may  create  a  |K^rpetii»l 
privilege  <>r  monopob%  Where  existing  frame  houses  are  t?i' 
cepted  from  the  operation  of  new  building  regulations,  thf 
iaw  often  forbids  repairs  when  the  damage  amountm  to  mop 
than  a  certain  proportion  of  the  original  value;  and  thu* 
a  gradual  disappearance  of  such  houses  is  practieally  assuml 
The  power  of  eminent  domain  is  of  course  always  available  for 
the  abrogation  of  vested  rights. 

DI8CEIMINAT10N   BBTWEEN   LOCALITIES,     ff   60^90* J 

g  688<    ConBtitutional  pro¥isionfl.~In  the  ease  of  Mti«9i^^ 
V.  Lewis,***  the  Supreme  Court  decided  that  the  equal  protr** 
tion  clause  of  the  Fourteenth  Amendment  does  not  prevrut  tin* 
application  of  different  rules  to  different  local  divisions  of  Xh^ 
state,     '*It  contemplates  persons  and  elnsses  of  pmoa^i.    It 
has  not  respect  to  local  and  mimicipal  regnlations  tiial  do  not 
injuriously  affect  or  discriniinate  helween  p**rsons  or  ehu**] 
of  persons  within  the  places  or  municipalities  for  whifh  «ehj 
regulations  are  made."    In  tlie  ease  before  Ihw  court  a  dMfw^j 
I'uee  was  made  in  the  right  of  appeal  from  the  eourtv  of  i«<ertitB| 
counties  of  the  state  atjd  those  of  the  n*sl  of  the  statt^    It 
held  that  the  state  was  free  to  establish  different  nynti^nii  if  j 
courts  for  different  portions  of  its  territories,  and  mr#rht 
place  them  under  different  systems  of  laws.    The  same  oplJ 

*»  Matter  of  Bobeti,  115  Ctd.  872,         i«  101  t?.  a  St,  lB«a 

36  L,  R.  A.  mn. 
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had  been  briefly  expressed  iu  Munn  v.  Illinois,*^  and  later  10 
Budd  V.  New  York,^**  when*  tlie  statute  in  question  applied  only 
to  certain  cities* 

It  is  clear  that  unequal  treatment  of  localities  may  work 
justice  and  oppression  as  well  as  the  unequal  treatment  of 
Individuals  or  classes.  The  abuses  of  special  or  local  legislation 
have  led  to  the  constitutional  prohibition  of  such  legislation 
in  a  number  of  enumerated  matters  in  many  states,  and  in  a 
number  of  constitutions  we  find  the  general  proTision  that  all 
general  laws  or  laws  of  a  general  nature  must  be  uniform  in 
their  operation  throughout  the  state.  And  even  without  such 
provision  circumstances  may  stt'niip  hx*al  leprislation  as  uncau- 
stitutional  discrimination  J" 

It  is  not  intended  by  such  a  provision  to  make  all  regula- 
tions of  a  local  character  impossible;  but  the  legislature  may 
undoubtedly  by  uniform  laws  \e^t  powers  of  local  regulation 
in  local  authorities,  which  power  may  be  unequally  exercised 
according  to  the  varying  needs  of  different  localities.  The 
principle  of  local  self-government  is  then  supposed  to  give  an 
adequate  protection  to  local  interests.  There  remains  the  pos- 
gibility  of  abuse  in  the  creation  of  local  divisions,  determining 
their  boundaries  in  such  a  manner  as  to  tie  together  contiictin^' 
terests,  and  give  preponderance  to  one  over  the  other.  This 
ay  be  prevented  to  some  extent  by  making  annexation  of  one 
locality  to  another  dependent  upon  a  vote  of  the  inhabitants  af- 
fected; but  where  this  method  cannot  be  or  is  not  pursued, 
^eat  injustice  may  be  done,  espeeiallj-  through  unequal  distri- 
bution of  the  benefita  of  public  improvements,  without  any  re- 
lief through  the  courts.^*    The  system  of  local  assessments  for 


17  U  TJ.  S.  113, 
t»143  U.  S.  517, 

10  '  *  We  do  Dot  Bay  tliat  there  may 
f)t  be  J0c.1l  legiBlatioTj,  tm  h  U  verj 
[»mm<)ti  ill  our  st^ituti?  boiik^,  but 
bttt  an  act  divestecl  of  flujr  pectiUnr 
IrcumBtaDces,  ati^l  pet  *e  made  111- 
lietuble  Hboiild  be  so  throut^bi^ut  the 
afi  e«aeiitial  to  tluit  erniittity 
iiinfonnity  wbicli  art*  fiititUi* 
Eierttat  rotidittone  of  till  jiiit  and 
DtifftilutinnaJ  N^jfiHlutlon.**    State  v. 

The  niinois  liorae»lio«TK '  :u^\    was 


held  uncoiastitutioii&l  as  special  and 
lo(!al  legislation  bet^ausc  apply  in  j;; 
only  to  lo^^alities  nf  a  certain  popuUi- 
tioQ.  BesB^tte  v*  Pctiple,  193  III 
334,  62  X.  E.  215,  56  L,  R,  A.  55N, 
DUerimination  between  citie;)  and 
eowntry  districts  in  the  matteT  of 
selling  Uquor  has  been  sustained  in 
Houtii  Carolina,  8ta(e  v.  Berlio^  21 
a  C.  :i&i\  53  Am.  Hop,  677. 

af^tCelly  v.  Pittaburgb,  104  TJ.  B. 
7S.  See  Qtate  v,  Minnetonka,  67 
Minn,  526,  25  L,  B,  A.  75S, 
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special  benefit  affords  in  the  matter  of  public  improvements 
a  partial  remedy,  which  is,  however,  without  constitutional 
guaranty. 

§  689.    Discrimination  in  location  of  noxious  establishments. 

—In  the  exercise  of  the  police  power  discriminations  between 
different  parts  of  the  same  municipality  are  especially  possible 
in  the  licensing  of  noxious  establishments.  There  is  inequality 
as  a  matter  of  fact  between  different  neighborhoods  of  the  same 
city,  there  are  residence  districts  and  factory  districts.  Are 
the  public  authorities  debarred  from  considering  these  actual 
and  inevitable  differences  for  the  sake  of  an  abstract  principle 
of  equality,  which  would  in  fact  operate  very  unequally?  In 
Illinois  an  ordinance  was  upheld  which  made  the  erection  of  a 
livery  stable  in  residence  streets  dependent  upon  the  consent 
of  adjoining  owners;  but  the  case  turned  upon  the  point 
whether  the  license  might  be  made  to  depend  upon  a  vote  of 
Ihe  locality,  and  the  discrimination  between  residence  and  other 
listricts  was  without  argument  assumed  to  be  legitimate.*^ 
t')Uch  a  distinction  seems  very  reasonable,  but  great  diflSculties 
must  be  fc^lt  where  a  numicipality  undertakes  to  confine  houses 
of  ill-fame  to  certain  streets.  Such  a  regulation  has  been 
upheld  in  Louisiana,  and  has  bec^n  confirmed  by  the  Supreme 
Court  of  the  United  States  as  not  violating  any  federal  right 
but  in  that  case  the  houses  in  the  designated  district  were  not 
legalised.-^*  The  opinion  goes  very  far  in  sanctioning  the  le- 
gality of  local  discrimination  in  the  matter  of  nuisances. 

§  690.    Discrimination  to  be  justified  by  local  conditioiis.' 


D1SCEIM1>'AT10N  ON  BAfm 


matitiu  might  violate  the  Fourteenth  Aniuudraeiit  was  inti- 
mated by  the  Sopri.*me  Court  in  ^rusHOiiri  v.  Lewis,  above  eited : 
*^It  is  not  impo?isible  that  a  distiurt  territorial  eHtabliKhment 
and  juriRclietion  mfuht  bo  in  tended  or  iniglit  have  the  effect 
jf  a  discrimination  against  a  partieidar  raee  or  class^  where 
bneh  raee  or  class  should  happen  U*  be  the  printjipal  occupants 
W  the  disjfavored  district.  Should  such  a  case  ever  arise,  it 
nil  be  time  enough  then  to  consider  it."  But  the  Supreme 
pmtrt  has  lield  that  oppressive  regulations  regarding  lauudries 
poofined  to  a  certain  distriet  were  not  contrary  to  the  Four- 
pent  h  Amendment,  local  discnmination  being  a  tegitiiuate  inci- 
lent  to  tht*  exercii;*e  of  the  polii*e  power**'  It  was  said  in  the 
Iter  ease  of  Yick  Wo  v,  Hopkins,-'*  that  the  Barbier  ease  had 
no  element  of  invidious  diseriminatlou  against  the  Chinese. 

IDISCKIMINATION  BASED  ON  PERSONAL  STATUS.    f|  (JBl  71^0. 
RACE.     U  691-70(1 
g  691,    Indians,  Chinese,  and  free  negroes  before  the  Four- 
teenth Amendment.  — While  dift'erences  of  nationality  and  re- 
Jgiou  have  on  the  whole  !>een  ignored  by  Amerit*an  legislativt* 
policy,  the  relations  between  different  rrfees  have  given  rise  to 
problems  i>f  considerable  iiiiportanee.     lentil  recent  times  the 
principal  non-Europeau  races  with  which  the  Auieriean  peo* 
^le  have  come  in  contact,  have  been  the  Indian,  the  Chinese  and 
le  Afriean.    The  status  of  the  Indians  who  have  been  treated 
w^ards  of  the  nation,  subject  to  manifold  restraints,  need 
it  be  considered  here.     The  Chinese  being  incapable  of  nat-  ' 
ralisation  have  always  remained  aliens  and  their  constitutional 
latus  is  therefore  determined  by  principles  to  be  discussed 
Iter  on.     Wh«*re   statutes   or  ordinances  speak   of  Chinese, 
ley  must  be  understood  as  referring  to  subjects  of  the  Em- 
pror  of  Cliiua*  and  not  of  Chinese  born  in  the  Unitefl  States^ 
^ho  as  citiaiens  are  exempt  from  discriminating  legislation.^** 
lie  legal  siatTis  of  free  negroes  until  the  j>assage  of  the  Four- 
?enth   and    Fifteenth   Amendments    was   admittedly    that   of 
itif<*ritir  and   dependent  race ;  the  Supreme  Court  of  the 
United  States  held  them  incapable  of  acquiring  United  States 
liizenslirp;-^  in  a  number  of  states  their  immigration  was  pro- 


^*B«rb!eF  v.  (nun oily*  11  SI  U.  S* 
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hibited,-**  and  they  wen^  in  other  respet^lii  subjoeJ«»(l  to  iiisrriiH' 
inating  legislation.^ 

§692.  Fourteenth  Amendment*— The  Fourteenth  *\ineiid 
ment  gave  tht^  negro  the  privilege  mikI  iuimiinlties  of  Unittni 
States  citizeimhip,  and  guaranteed  to  him  the  equal  protectioo 
of  the  laws.  It  was  elearly  the  poliey  of  the  fniijivr>s  uf  lb"* 
Fourteenth  Amendment  to  protect  the  negro  agatust  oppreasivf 
legislation,  but  hardly  to  plaee  him  on  a  plane  of  |M*rfe^t 
equality  with  the  whites.  It  required  a  separate  amendmeut 
to  secure  the  negro  against  diserimination  on  aceotmi  of  bis 
race  in  the  matter  of  suffrage.  No  explicit  provision  wm 
made  as  to  his  right  to  hold  ofliee«  but  a  law  exehiilitig  tiegro^ 
from  jury  service  was  held  unconstitutional,  as  denvinir 
the  equal  protection  of  the  law  to  a  colored  nian  when  be  i* 
put  upon  trial  for  an  alleged  offense  against  the  state.*'  Il 
has  been  held  in  Maryland  that  negroes  may  be  exclude<l  (nnn 
the  practice  of  the  law.^*  It  seems,  however,  that  this  ajid 
similar  discriminations  are  within  the  jirohibition  of  the  Fuur 
teenth  Amendment  as  interpreted  in  Straiieier  v.  West  Virginia 

g  603.  Federal  civil  r^rhts  legislation.  — In  thi«  »o*caU<H! 
Civil  Rights  Cases*'-  the  Supreme  Court  of  the  riiiti-d  Sutef^ 
decided  that  the  Fourteenth  Amendment,  being  intenile*!  a* 
a  prohibition  upon  the  states*  authorised  congrc»*mioniil  lotftsdi* 
tion  only  in  so  far  as  its  purpose  woidrl  be  ti»  enforve  thU 
prohibition;  that  therefore  Congress  might  legislate  to  af- 
ford redress  against  discrimination  or  abridgment  of  rigfaU  or 
unequal  treatraent  on  the  part  of  the  state  or  under  color  i*C 
state  authority,"*''  but  could  not  directly  prescribe  nile*  fw 
private  action.  It  was  consequently  held  that  an  aet  of  Oaii* 
gress  providing  that  all  persons  regardless  i*f  race  or  ei>W 
ahould  be  entitled  to  th**  foil   ami   t*i|ual  enjoyment  of  tJi** 


=«PeadlHoii  V.  State,  0  Ark.  5i)l»j 
Btate  V*  Claiborne,  10  Teno,  (Meigs) 
331;  Hatwowl  w  State,  18  Ind,  492; 
Nelaon  r.  People,  33  HI.  3m  Bet- 
prMt*nt  I'otmtitution  of  Oregiiri*  Arl. 
I,  §  *\^f  retaining  tbn  old  provistDH. 

»«Stat«  V.  Matiuiil,  20  N.  C  (4 
Dev,  &  Bat.)  20;  African  M.  E. 
Church  %\  Nc^w  Df1«}ii]ii|  15  I^*  Ann. 
441 J  fWN?,  hnw^%'eir,  Mr^mphlfi  v.  Win- 
fielil,  8  Uumpbreya  (27  T<?iin.>  707, 


U,  S»  303* 
s)  Ue  Tajltir,  4S  Mii  tS, 

sa  109  IT,  a  1,  lata, 

J*  El  piirti'  Virgtnim,  lOO  0.  li 
»3».  See  PiH>plo  V.  Br»4f .  40  Cil 
l^H,  •unUiUiini;  it  UtK  lji«S(iaiitattif 
tnitmni  Aud  Moii|«<iliiiiM  fftw  «*'>^ 
frtng  tn  rri  rill  nil  1  rjiaf»  ib  i 
or  nguitmt  whitfi  poni* 
mandliig  tbe  141)}  Aat  ^ 
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lecornuiodatioii  of  public  eonveyanceB  and  places  of  amuse- 
ment wafi  not  aiitlmristNl  by  th*.'  i^onstitntioii,  since  it  attempted 
to  forbi(!  diseriiumatiun  not  exercised  under  i*olor  of  state 
Iftuthority, 

The  amendment  has  further  been  eonstrued  to  the  efteet  that 
J  Congress  cannot  provide  for  the  punishment  of  a  conspimey 
>n  tlie  part  of  individuals  to  deprive  a  person  of  the  equal 
'pi*otection  of  the  laws  or  of  equnl  privile|Tes  ant!  immunities 
^nnder  the  hnvs^  or  to  prevent  or  hinder  state  authoritii^s  from 
Hgiving  or  securing  to  all  persons  within  the  state  the  equal  pro- 
tection of  the  laws;-*^  but  may  provide  for  the  punishment  of 
^a  eonspiraey  to  injure,  oppress,  threaten  ur  intimidate  a  person 
^nn  the  free  exercise  or  enjoyment  of  any  right  or  privilege 
Vnee tired  to  him  by  the  constitution  or  laws  of  the  United 
■states^*'' 

^     g  694.    State    legfislation    forbidding    discrimination.— The 

substance  of  the  federal  law  declared  unconstitutional  in  the 

—  Civil  Rights  Cases  is  embodieti  in  the  statutes  of  some  Northern 

Hfitates,^^  which  provide  that  no  person  shall  be  denied  the  full 

'     and  equal  enjoyment  of  the  accommodations,  advantajres,  fa- 

^eilities  and  privileges  of  all  hotels,  inns,  taverns,  restaurants, 

Hpublic  conveyances  on  land  or  water,  theatres  and  other  places 

Hiif  public   resort  and   amusement,  .because   of  race,   creed  or 

Bpolor,'^     The  constitutionality  of  provisions  of  this  character 

Hhasi  been  upheld, ^*^  except  when  their  operation  cannot  be  eon- 

fined  to  one  state,  but  necessarily  afifeets  interstate  commerce. 

Thus  a  statute   forbidding  the  separation   of  the   two   racen 

i>ti  steamboats  within  the  state  is  unconstitutional  in  so  far  as 

it  will  deprive  the  passenger  comine  from  without  the  state  of 

1  tiie  privilege  of  separati^  arcHujiniodritit^n,**** 

i  695.    Discrimination  apart  from  statute. --It  will  be  noted 


tfsar  Ibat  tlie  protei^Uoii  of  tJie  eriin- 

|tml    law    does    uot    operate   eqimllj 

Tiherc  a  white  man  is  aasaulted  by  a 

It'liitif'se,  and  where  fi  Chinese  is  ai- 

Hiuhe*!  by  a  white  man* 

a*U,  8.  Hev.  Stut.  |  55111;  Uuital 
[Stales  V,  Hnrri«,  106  IT,  8,  fii>9. 
-^»  UniltHl  8tMtP»  ReviseiJ  Statutes, 
||  SaMM;  VLx  parte  yarbrougU,  lit)  U. 
e51;    ITniti-d   States   v.    WatldeU, 
tin  V.  H.  7(L 

^*I>nring    the    r«cou»trutrtioii    pe- 


riod similar  statutes  existed  in 
Sotitbern  state?*.  DonnelJ  v.  State, 
A^  Miss.  661;  Joseph  v.  BidweD,  2« 
Lk.  Ann.  :i82. 

37  New  York  Peual  Code,  3  383; 
Illinois  Criminal  Code,  42  i*r;  in 
some  atatiites  the  use  of  cemeteries 
I A  ia  el  tided, 

J'*  People  V.  King,  n<^  X.  Y.  41«, 
IK88;  Baylies  v.  C^rry;  128  111  2H7. 

•■»»  Hall  V.  De  Ctiir,  95  V.  S,  485, 
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that  these  statutes  regulate  the  proprietary  control  of  private 
property  which  is  in  other  respects  subject  to  a  strong  exercise 
of  the  police  power,  and  which  according  to  prevalent  opinion 
either  by  common  law  is,  or  by  statute  may  be  made,  subject 
to  the  duty  of  fair  and  equal  service  to  the  public.  The 
common  law  duty  of  carriers,  innkeepers,  etc.,  is  to  furnish 
accommodation  impartially  to  all  who  may  apply  and  pay 
therefor,  provided  they  are  not  personally  obnoxious  by  reason 
of  disease,  intoxication  or  other  offensive  personal  condition. 
That  the  more  fact  of  color  cannot  under  our  constitutions  be 
regarded  asinaking  a  person  in  a  legal  sense  objectionable, 
must  be  clear.'*^  Provided,  however,  that  accommodation  is  af- 
forded, and  that  the  accommodation,  though  differing  according 
to  the  price  charged  is  equal  for  all  who  are  willing  to  pay  the 
same  price,  the  common  law  duty  of  equal  service  is  held  to 
be  satisfied,  although  there  be  separation  according  to  race, 
setting  aside  different  coaches  and  waiting  rooms  of  railroads, 
and  different  portions  of  theatres,  for  each  of  the  two  races.^* 
Such  separate  accommodation  does  not  answer  the  require- 
ments of  the  Civil  Rights  Aets.^2  These  statutes,  therefore, 
increase  the  burden  of  the  common  law,  and  there  should  be 
some  justification  for  this.  The  courts  \vhich  sustain  the  stat- 
utes hold  in  effect  that  it  is  a  legitimate  exercise  of  the  police 
power  to  prohibit  any  method  of  regulation  of  places  of  public 
resort  which  prevents  the  free  commingling  and  association  of 
the  two  races,  and  which  accentuates  the  condition  of  in- 
feriority of  the  one  race.  The  statutes  are  regarded  as  ap- 
propriate measures  to  elevate  an  oppressed  race,  and  to  relieve 


SEPARATION  OF 


i  agEinst  tJieir  tmdue  extension.    It  is  believed  that  these  l^tatiites 
have  never  been  enforced  except  in  sporadic  instances* 


Compulsory  separation,— The  separation  of  tht*  two 
&es  by  state  auihority  rep  regents  a  policy  opposite  to  that 
of  the  eivil  rights  legislation.  Such  i^eparalion  is  ftttenipted 
to  be  enforced  iji  three  direetions  i  in  mHrriage,  in  education, 
and  in  the  ae<»nminodations  of  public  conveyances. 

§  697*  a,  Miseeg^ation,— The  laws  of  a  number  of  states 
prohibit  marriages  between  white  persons  and  negroes  or 
persons  of  more  than  a  stated  pniportion  of  African  bloo*l  ;*^ 
in  some  states  the  prohibition  is  ixiade  by  the  constitution.  With 
the  exception  of  one  ease,  Avhieh  was  sidisequeutly  overrnled,^** 
the  state  and  federal  courts  have  uniformly  sustained  the  va- 
lidity of  this  prohibition,"*^  The  Supreme  Court  of  the  United 
States  has  not  had  occasion  to  pass  tipon  this  question;  hut 
'  it  has  sustained  a  law  punishing:  illicit  sexual  intercourse  be- 
tween white  and  colored  persons  more  severely  than  the  same 
oflTense  between  persons  of  the  same  race,  saying  that  where 
the  same  pimishment  is  meted  out  to  both  offenders,  the  whitr 
and  the  black,  there  is  no  discrimination,^*  By  the  Ma  rue  arirn- 
mcnt,  it  would  probably  refuse  to  see  any  diserimiuation  in 
the  prohibition  of  intermarriage;  and  in  Pli/ssy  v.  Pert^uHtni*" 
the  prohibition  of  intermarriages  is  mentioned  as  a  legitimate 
vxereise  of  tlie  police  power.  Marriage  is  clearly  a  uuittcr 
in  which  race  diiTerence  has  a  natural  and  speciiie  operation, 
and  w^hether  it  can  be  regarded  aft  ewtaldiNht-d  that  the  off* 
|fipring  is  apt  to  be  degenerate  or  not»  the  l*vgislature,  in  judg* 
|ing:  of  the  evil  tendencies  of  such  marriage  in  physical  re- 
lapeets,  mnst  exercise  a  large  discretion,  and  the  prohibition 
Is  at  least  as  reasonable  as  that  of  marriages  between  On$t 
eousims. 


(  iJiwB<jagc?r  V,  State,  25  Nebr.  6T4,  41 
CS,  W,  ^^K  ^^  BowliJi  V.  Lyon,  67 
I  In..  536  aiiil  tuwa  Laws  of  1SS4,  cb. 
t05. 

tiiB€«  Blimsoa,  %  9112. 

^oBumi  i%  State,  4«  Ala.  I9!Jj 
|Gr«eii  V,  BUie»  58  Ala.  100. 

«TStiit«  r.  Gibson,  »6  Ina,  M^; 
|Btiit«  T,  4fickiion«  m  Ma  IT5;  mjito 
|v,  Hairstoti,  fi3  \,  C.  451;  Lotm*  v. 


Rtatn,  a  Helflk,  2H7  i  [ifjilwon  ¥.  Btjitc, 
61  Afk.  57,  lS9r»;  Rmit  r.  Htnt^,  311 
Oft.  321;  Ejt  jmrfi'  Frjinroin,  S 
WiKid^  367;  Hit  IhMm,  I  Wiru.tii 
537;  Kx  pnrto  Kinnr*}',  2  [iu\ihvn  {*; 
Fninbrr  v.  8fiikv  3  Tc*.  App.  "MZ; 
Hinttf  V.  TiUty,  nml  fttnte  v.  Wanl, 
■11   Fetr.  753,  7  U  fi,  A.  50. 

*"  P(ifc»  T.  Alnbfimn,  100  0.  8.  m^. 

*'^  ltJ3  V.  8.  637. 
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§698,  b.  Education,— The  coustitutioiM  of  a  uujnber  oE 
states  require  separate  sebools  for  the  childreu  of  the  two 
races,  and  the  practice  of  separatioii  prevails  throughout  tlii' 
Souths  and  to  some  extent  in  Northern  states.  At  thti  sami* 
time  constitutions  or  laws  seek  to  seeuro  eqiiaHty  of  sehuol 
benefits.^  Upon  the  assumption  that  separation  is  consistent 
with  equality  of  privileges,  it  has  been  upheld  both  in  state 
and  in  federal  courts,*  The  Supreme  Court  of  the  Unit*'! 
States  has  not  directly  adjudicated  the  point**  Where  m 
speeial  provision  for  education  of  colored  children  exists,  they 
cannot  be  excluded  from  the  public  schools,*  Separntt^  edw*- 
tion  may  be  justified  like  the  prohibition  of  intermarriagi?, 
by  the  specific  hearing  of  race 'upon  the  subject:  there  i« 
sufficient  ground  for  maintaining  that  in  view  of  the  difft*reiit 
mental  characteristics  of  the  two  races  separate  schools  can 
produce  better  results,  or  that  separation  is  desirable  in  thi* 
interest  of  discipline.  The  distinction  of  race  in  this  matttT 
IS  analogous  to  the  distinction  of  sex,  and  separate  education 
of  the  two  sexes  while  not  tiniversal  is  common  and  tradi* 
tionaL  Since  education  is  provided  in  public  srhooli?,  the  stat^ 
or  municipality  cannot  remain  neutral  or  inactive  but  must 
decide  in  favor  of  joint  or  separate  education.  In  tht*  exeftial 
of  the  police  power  it  may,  however,  also  forbid  joint  ediKS- 


1  North  Carolina:  There  ehaU  be 
nd  diBerimiimtioQ  in  favor  of,  or  to 
the  prejudice  of  eit)ier  race.  Ftorida : 
Impartial  proviBioii  flhall  be  made 
for  both.  Tfidiatii^:  Tlii?  trustee*  of 
ffach  township  *  *  •  g^all  or- 
gamae  the  colored  children  into  eepa^ 
rate  Bcbools,  having  all  the  rights 
and  privileges  of  other  schools 
*  •  ♦  provided  there  are  not  a 
BufRdent  Tiumber  withia  attendiTig 
clifft^nce^  the  sevenil  diMncts  may  be 
eonaoljdated  and  form  one  dii^trict. 
But  if  there  ure  not  a  mifBcieat 
Rutober  within  reajw^nahlo  distJinro 
to  be  thus  consolidated  the  trusteee 
sbaU  provide  mich  otner  mean  a  of 
education  fbr  mdd  children  an  shall 
ui€  thmr  proportion  according  to 
numbers  of  achool  r^venuu  to  th«f 
best  adrantago* 


5  Btate  V.  CinciimaU,  19  Ob.  ITB; 
Corj  V.  Carti^r,  4S  In 4  M7  j  Stmtc  »• 
McCana,  £1  Ok  St*  VM:  Wmrd  f. 
Flood,  48  Cab  36;  r: 
Broolchmven,  70  Mi«s*  47 : 
em  45S,  18fJ3:  T^ehew  r.  Hmmiwell. 
loa  Mo.  54G,  11  U  a  A,  8:>S;  fV 
pie  V.  naOagher,  »S  N,  Y.  |3«;  Pew- 
pie  ex  rel.  Clm-o  v*  School  Bo^ri^ 
im  N.  Y,  5m,  m  N.  E.  si  ;  M»f^ 
\%  Board  of  Ednraii<>ti,  41'  W.  Ti^ 
514,  I'lS  B.  E.  34H,  mm:  BrnwUnatmrn 
\%  Boiird  of  Dirwtor*,  II  Wocd*  ITTj 
UnitM  Btnteti  v,  Ountiiv,  !»»  ri4.  Tilt 

3  rutiimingn  v.  Count/  Bo^tiI  al 
Ediicaliofi,  175  U.  B.  52^,  **wm  pad 
not  cotiiiider  thai  f|ti«stJo«ii  (I  e^  «C 
itepamte  edti<!iiiioti)  in  tbla  «iMek.*^* 

•  fltJitc  V,  DufTy,  7  Ner.  M2,  9  Am. 
h^lK  713, 
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tion  ia  private  institutions.  Whether^  in  the  absence  of  ex- 
press state  legislation,  the  local  school  authorities  have  the 
power  to  separate,  is  a  different  question;  in  some  states  any 
race  discrimination  in  the  manugement  of  schools  is  frirbid- 
den.**  The  Supreme  Court  of  Illitiois  in  the  case  last  cited  in- 
timates that  voluntary  separation  in  the  public  schools  not 
in  violation  of  law  eould  not  be  interfered  with  by  the  courts, 
Heparate  taxation  of  white  persons  for  white  schools?,  and 
of  colored  persons  for  colored  schools,  has  been  held  uncon- 
stitutionah  both  under  provisions  of  the  state  constitution 
and  as  resulting  in  inequality  contrary  to  the  Fourteenth 
Amendment-** 

g  699.  c.  Separation  in  public  Gonveyancea.— Legislation 
requiring  under  penalties  that  railroad  companies  provide  sep- 
arate ears  for  the  two  races,  and  forbidding  the  riding  of  a 
person  of  the  one  raee  in  a  car  set  apart  for  the  other,  ha^ 
been  upheld  by  the  Supreme  Court  of  the  United  States,  pro- 
vided that  the  separation  is  not  enforced  as  against  interstate 
passengers^ 

The  following  seems  to  he  the  strongest  argument  in  favor 
of  the  legality  of  compulsory  separation :  it  is  legitimate  for 
transportation  companies  to  provide  separate  accommodation 
for  the  two  races,  just  as  it  may  jirovide  ladies'  waiting  rooms^ 
or  cars  for  smokers^  as  conducive  to  the  comfort  of  the  parties 
thus  separately  accommodated.  Transportation  companies 
may  be  subjected  to  public  control  in  the  interest  of  public 
eonvenience  and  comfort,  and  if  separate  accommodation  is 
generally  demanded,  and  not  unreasonably  burdensome^  it 
oiay  be  compelled  by  law.  It  then  follows  also  that  the  failure 
to  provide  it  or  the  failure  to  maintain  it  on  the  part  of  the 
railroad  company,  may  be  visited  with  penalties,  and  a  pas- 
fienger  who  intrudes  himself  into  a  compartment  in  which 
he  is  not  wanted  may  likewise  be  pimished.  The  facts  in 
Flessy  v.  Ferguson  rlid  not  call  for  more  than  a  recognition 
f  tJiese  principles. 


**  WycJiniiJg  Conatitulion  YIt,  10; 
Mlinois  School  havr  XTI,  4;  Cha9« 
If.  Steptieascm,  71  111  383 ;  People  v. 
Uton,  179  in.  615,  54  N,  E.  421, 

•»  D^wsoQ  V.  hm,  S3  Ky,  4S>;  Ptiitt 


?  Pleasy  v,  Ferguson^  163  IT.  8. 
537:  LouiflviUe  &<!,  R,  Co*  t*  Mia- 
stssippi,  133  U,  B.  5S7;  Clieaapealce 
^  O,  K.  Co,  r.  Kentudcy,  179  V.  8. 
3S8;  Smith  v.  State,  100  Tem.  494, 


County  Conunisaiooeri,  M  N.  C*     41  U  E.  A*  432. 
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But  the  law,  it  seems,  assumes  a  different  aspect,  if  it  is 
made  to  apply  to  persons  of  different  races  who  wish  to  travel 
together.  The  right  to  associate  with  other  free  citizens  is  an 
essential  constitutional  right,  and  may  be  regarded  as  a  priv- 
ilege of  United  States  citizenship;  it  should  extend  to  travel 
on  public  highways  as  well  as  to  other  social  and  economic 
relations;^  and  while  such  a  right  may  perhaps  be  in  some 
degree  restrained  by  public  exigencies  under  given  conditions, 
as  e.  g.  in  case  of  contagious  disease,  it  is  too  important  and 
fundamental  to  yield  to  a  mere  sentiment  of  prejudice.  The 
act  of  Louisiana  passed  upon  in  Plessy  v.  Ferguson  contained 
an  exception  in  favor  of  servants  traveling  with  families  ©f 
the  other  race,  and  a  similar  exception  in  favor  of  all  persons 
of  different  race  who  wish  to  travel  together,  or  special  accom- 
modation for  them,  seems  to  be  demanded  by  a  due  regard  for 
constitutional  rights. 

§  700.  Segregation  and  equality. — Compulsory  separation 
clearly  constitutes  discrimination.  Is  such  discrimination  con- 
sistent with  perfect  equality,  or  is  it  consistent  with  such 
equality  as  the  constitution  guarantees? 

It  is  argued  that  discrimination  which  consists  only  in  sep- 
aration, necessarily  operates  on  both  races  alike  and  therefor*' 
is  not  inequality.  Some  support  of  this  view  may  be  found  in 
the  analogy  of  sex.  The  interests  of  morality  may  requir*' 
that  in  certain  employments  women  be  kept  separate  fmra 
men;  yet  such  separation  may  be  carried  out  with  a  sincere 
and  anxious  regard  for  equality.  Separation  between  two 
classes  cannot  but  affect  the  two  classes  simultaneously,  and 
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inotlier  is  not  justifiable  on  any  iDtelligible  priiirjijjK*  ut  fqual- 

\iiy\  anti   a  deliberate  pushing  down  of  tliose  who  approaoh 

the  superior  race.    Or,  if  it  is  said  tliut  piTsims  tif  mixrd  blood 

[ure  iiif<.*rior  to  both  races,  it  is  an  injustice  to  the  black  race 

to  expose  it  alone  to  the  iniiiienee  of  tiiis  dt*generney*    If  It  is 

Jl)elie%-ed  that  mixed  marriages  produce  inferior  ofTsprini?,  ivhy 

illow  mulattoes  to  marry  negroes,  if  they  are  not  albwed  to 

iarrir^  whites?     Here  it  seems  eleur  I  hat  a  profi*i'tioii  is  ac- 

[corded  to  one  race  which  is  not  accorded  to  the  otht-r.     This 

lis  an  illustration  of  the  truth  that  it  is  extremely  difficult  to 

peeoucile  race  distinctions  with  the  principles  of  i>ur  constitu- 

(tioual  law, 

Assuming,  however,  that  two  clauses  are  not  only  distinct^ 
but  each  in  itself  homogeneons»  it  is  the  established  opinion 
tliat  BCpHnttion  if  Ktrictiy  mutual  is  not  contrary  to  Uie  prin- 
ciple of  eriuality^  or  to  the  narrower  principle  of  the  equal 
protection  of  the  laws.  If  under  tht^  plea  of  »i;tM»arntJon  gross 
^discrimination  is  practiced  against  the  colored  race,  relief  may 
Hperliaps  be  had  under  the  principles  laid  down  in  Tick  Wo  y, 
Hopkins,^"  but  if  separation  inevitably  and  ineidi'ntally  rcFJulta 

tin  some  iDequality,  sueli  inequality  must  be  bonie  as  a  neces- 
sary consequence  of  an  otherwise  beneficial  and  constitutional 
policy.  This  view  is  in  accord  with  the  decision  of  the  Supreme 
Court  in  Cummings  v.  County  Board  of  Educ^ition,* '  where 
feileral  interference  was  refused  though  the  f^ystcni  of  separa- 
tion deprived  the  colored  pupils  of  high  school  pi*ivilcges.  The 
P Supreme  Court  indieates  in  its  opinion  that  it  is  the  eonstitii- 
tioual  duty  of  the  state  to  reconcile  as  far  as  possible  equality 
witli  sepa ration  .^^ 

SEX     IS  701-703, 

[701.  Civil  and  political  status. — The  common  law  of  Eng- 
twl  has  never  discriminated  against  women  in  matters  of 
[property,  contract,  tort  or  crime,  by  reason  of  their  sex,  except 
I  in  the  rulf^s  of  descent,  hut  it  placed  married  women  under 
Ifar  reachiug  disabilities.  These  disabilities  have  been  entirely 
Ji»r  to  a  great  extent  abrogated  in  all  the  states,  in  some  eases 
hy  constitutional  provisions,  jmd  this  legislation  is  important 

»o  lis  IT.  S*  35G,  proportjonnte     aihnnnf      of     «f'haoI 

H  175  U.S.  528,  mmiey   was    giveo    to   an    Jidjointii^ 

i^Bw  Hookt*r  V,  Town  of  fireen-  rlistrift    in    order    to    secnre    school 

[vine  (N.  COt  42  8*  E.  141,  where  a  privUegeB. 
m 
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for  the  purpose  of  the  police  power,  as  i^howiug  an  altered 

conception  not  only  of  the  relation  of  marriagre,  bnt  also  of  the 
tfeneral  claims  of  the  female  aex  to  equal  rights  and  to  citit 
independence. 

In  W3oming,  Colorado,  Idaho  and  Washington,  women  enjoy 
the  right  of  suffrage  to  the  same  exteot  as  men,  in  some  states 
they  are  allowed  to  vote  for  certain  statutory  offices,  ehieflT 
such  as  are  eonneeted  with  education,  but  generally  Bpeaking: 
women  are  excluded  from  the  electoral  franchise. 

The  right  of  women  to  hold  office  is  sonietlmes  regulatctl 
hy  express  legal  provision ;'  ^^  in  the  absence  of  such  provision 
they  have  been  held  incapable  of  fillinof  a  const itiitional  eleetire 
office,  on  the  ground  that  only  eleetors  can  be  chosen,**  or  a 
judicial  office,  because  by  immemorial  tradition  only  men  were 
qualified  to  act  as  judges;'^*  but  the  tendency  is  perhaps  tc* 
recognise  their  right  to  hold  statutory  offices.**  On  the  wb*)i« 
it  is  clear  that  women  in  their  political  statiis  are  far  from 
enjoying  equality  with  men. 

g  702*    Status  under  the  police  power. — The  (^'onstitutien  of 

California  provides:*^  **Xo  person  shall  on  accoimt  of  ses 
be  disqualified  from  entering  upon  or  pursuing  any  lawftil 
business,  vocation  or  profession./'  Illinois*®  and  Washing* 
ton^^  make  like  provision  >y  statute,  with  exceptions  as  to 
military  employment  and  the  right  to  hold  public  or  fin  Illi- 
nois) elective  offices. 

At  common  law  there  were  no  express  rules  as  to  the  ri^t 
of  women  to  pursue  avocations^  the  matter  being  deiermiBtHi 
largely  by  custom.  Even  now  positive  rules  are  an  exception. 
and  the  question,  where  it  arises,  is  wb ether  a  etistom  by  wW^t 
women  have  been  kept  out  of  certain  employments  should  W 
interpreted  as  a  disability.  This  is  tlie  view  which  has  !>eeTi 
taken  in  several  jurisdictions  with  reference  to  admission  <it 


13  Umtea  States  Rev.  Stat.  |  165, 
v^Oren  v,  Abbott,  121   Mieh.  540, 

47  U  R.  A.  &2j  Atchison  w  Lacaa, 

^3    Ky,     45L      Contra,     Wfight     v. 

Noel],   IB  Knns.  601. 

^^  Op.  Justices,  165  Ma8?f.  5S>9,  3*J 

L,  R,  A,  35Q,  43  N.  E.  927;  StAte 


V,  Adama,  5fi  Oh.  St.  612,  51  N.  E. 

1*1  See  State  v.  Hontetter,  137  M.v 
636,  3^  8.  W.  270.  3f*  L.  R,  A,  20f, 
with  full  note* 

IT  Art.  XX,  S   18, 

T"  Art  I\rarch  22,  1872. 

loBiiIUnger^H  Code,  I  3322. 
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pometi  to  the*  practice  of  the  ln\\\  wliieh  was  denied  in  Maasa* 
"huso its  Illinois,  Virginia  and  Maryland."** 

The  federal  supremo  e<viirl  has  held  that  the  right  to  prac- 
tice law  is  not  one  of  the  privileges  and  imnnmities  of  United 
HBtatoH  citizrHnhip,  and  no  use  appears  to  have  been  made  of 
^Kie  argiimr-rit  that  tho  equal  proteetion  of  the  law  demanded 
^Biat  women  should  be  allowed  the  same  means  of  earning  a 
^livelihood  as  nien*^     In  Tllinois  the  disability  to  praetice  law 

iy  reason  of  se.t  was  abolished  afterwards  by  statute,  and  in 
lost  jurisdictions  the  right  is  now  conceded.  With  regard 
>  other  professions  and  the  ordinary  kinds  of  business  there 
L*em»  to  exist  neither  exnress  prohibition  nor  implied  dis- 
bility. 
The  disability  to  jtrartiee  law  does  not  afford  any  foundation 
:>r  the  claim  that  the  legislature  may  freely  determine  what 
vocations  may  l»e  pursued  by  Avomen,  The  legal  profession 
is  in  this  matter  treated  more  as  an  office  than  as  a  private 
^^usuiess.  The  principle  of  the  equal  protection  of  the  laws 
^^eemji  to  denmnd  that  women  shall  have  the  same  opportuni- 
ticK  of  earninir  their  livini?  as  men,  unless  the  pursuit  is  sneh 
that  sex  const itntcK  a  spe{*ial  ^jround  of  objection.  The  laws 
relating  to  tl\e  right  of  jmirried  wiinien  to  establish  themselves 
as  solo  traders,  affect  only  4[Uesttons  of  civil  liability  of  husband 
id  wife  and  the  right  to  i^arnings,^  and  do  not  fall  under 
le  police  power.  Tt  would  probably  be  a  legitimate  exercise 
the  police  power  to  make  a  married  woman's  right  to  en- 
ige  m  industrial  employment  to  depend  upon  her  husband *s 
jnsent,  as  a  regulation  of  marital  authority,  but  such  legis- 
ition  wnuhl  be  contrary  to  public  sentiment  and  does  not 
dst. 

The  equality  of  the  sexes  should  not  prevent  discriminative 
police  provisions  based  on  difference  of  sex,  though  they  may 

ijierate  chiefly  as  disabilities  imposed  on  women.     That  dis- 
rimination  does  not  necessarily  operate  in  this  direction,  ap- 
pears frniTi  a  statiite  of  Ohio  providing  special  punishment 


J«  B«luiiiioti's  Cufl^,  131  Mass.  376»  ai  Briidwell    v,    Illinois^    16    WtilL 

Am.  Rqi.  239;   Re  Bif4rlw<'n»  55  130;  In  re  l^ckwood.  154  IT,  S.  110* 

|L   535;    In    re    Loekwootl,    154   IT,  2- Sr hoitlor      Dom^fic      Helntlnnn^ 

llii;  R*i  Motldiix,  m  Mfl.  727,  65  Sth  <?dh,  IS  163  170;  Todd  v,  Clapp, 

n.  A,  ?t>S.     Cotitra,  R<*  Hall,  50  US  B^oss.  495* 

tonn,  131,  47  Am,  Hep.  625. 
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against  tramps,  and  defining  them  so  as  to  exdade  females.^ 
Here  it  is  the  male  sex  which  is  discriminated  against. 

Special  provisions  regarding  women  occur  in  legislation 
regarding  labor  and  the  retailing  of  intoxicating  liquors.  The 
laws  for  the  protection  of  women  employees  have  been  con- 
sidered before.24 

§  703.  Employment  of  women  in  the  liquor  business.— In 
Indiana  liquor  licenses  may  be  granted  only  to  male  persons,** 
and  the  employment  of  women  in  places  where  intoxicating 
liquors  are  retailed  is  not  unconmionly  restricted  or  even  for- 
bidden. In  New  York  no  woman  hot  a  member  of  the  keeper  s 
family  may  sell  or  serve  liquor  on  the  premises  ;*'^  in  some  cases 
any  employment  of  women  in  such  a  place  is  made  unlawful*^ 
In  California,  under  the  constitutional  provision  above  quoted, 
an  ordinance  making  it  a  misdemeanor  for  a  female  to  wait 
on  any  person  in  any  dance  cellar  or  bar  room  was  held 
invalid,28  but  later  on  an  ordinance  prohibiting  the  sale  of 
liquors  in  dance  cellars  or  other  places  of  amusement  where 
females  attend  as  waitresses,  was  sustained,^  as  was  also  the 
refusal  of  licenses  to  those  employing  females,'^  upon  the 
ground  that  the  constitutional  clause  did  not  prevent  the  pre- 
scribing of  conditions  upon  which  the  business  of  retailing 
liquors  shall  be  permitted  to  be  carried  on.  It  would  seem 
that  in  all  these  cases  alike  the  female  was  practically  pro- 
hibited from  engaging  in  one  particular  business,  and  that  the 
particular  form  in  which  the  result  is  accomplished  should  be 
immaterial.  An  unqualified  constitutional  recognition  of  the 
equality  of  sexes  in  all  employments  naturally  makes  it  dif- 
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B  the  free  diseretioii  of  legiBlative  or  administratiYe  authori* 
ties,  but  rather  upon  tte  ground  that  the  principle  of  equality 
^  the  sexes  yields  under  circumstances  where  it  would  be  an 
fceouragement  to  vice.  It  seems  that  women  eould  not  be 
prohibited  from  accepting  employment  in  wholesale  liquor 
establishments^  although  these  are  as  much  at  sufferance  aa 
the  saloon,  and  even  a  sweeping  prohibition  of  their  employ- 
ment in  places  of  retail  sale,  as  e*  g.  the  emplorment  of  scrub- 
women at  hours  when  the  place  is  not  frequented  by  custom- 
erSj  would  be  unreasonable, 

I  A  legal  provision  which  should  undertake  to  prohibit  women 
[>m  frequenting  saloons  would  undoubtedly  be  a  more  incisive 
interference  with  individual  liberty.  If  applied  to  all  places 
where  liquor  in  sold  to  be  drunk  on  the  premises  it  would  under 
the  social  conditions  of  many  cities  be  clearly  unreasonable; 
in  Kentucky  an  ordinance  forbidding  women  to  **go  in  and  out 
of  any  building  where  a  saloon  is  kept,  etc,/'  was  held  to  be 
oppressive  and  void  ;*^  but  miniicipal  ordinances  have  been 
sustained  making  it  unlawful  for  any  female  to  be  after  mid- 
night in  any  public  drinking  saloon. ^^  The  test  of  the  validity 
of  the  prohibition  would  seem  to  be  that  the  presence  of  females 
in  a  particular  class  of  places,  or  at  some  particular  time, 
involves  a  danger  to  public  order  or  public  morals.  The  pro- 
l^ision  of  the  Rhode  Island  law^^  forbidding  the  sale  to  women 
pf  liquor  to  be  drunk  on  the  premises  would  probably  be  sus- 
tained on  the  theory  of  absolute  legislative  power  over  intoxi- 
cating liquors;  but  on  principle  it  seems  an  unjustifiable 
discrimination,  since  the  mere  consumption  of  liquor  in  public 
places  on  the  part  of  women  is  no  more  immoral  than  it  is  on 

re  part  of  men. 
It  should  be  concluded  that  the  equality  of  sexes  is  a  con- 
stitutional principle  only  in  so  far  as  sex  or  the  difference  of 
sex  does  not  constitute  a  specific  danger.  The  proper  recog- 
nition of  the  natural  inequality  of  the  sexes  should  not  be 
^garded  as  contrary  to  any  principle  of  our  constitutional 


y,  Beynolda,  14  Mont.  383;  Be 

andlne,  83  Ffjd,  Rep,  157;  Stiite 

,  ConBibdiDt!,  16  Wash,  S58,  47  Pac. 

(hcFp    einploytneflt    in    any   ca* 

aiy  forbidden)* 


^^  Oa«tineati  v.  Commonwealth,  2^ 
Ky.  Law  Kep.  157,  49  L,  R.  A,  111, 

a^Kic  parte  Sraltli,  3S  Cttl,  752, 
lSfi9;  Adams  r.  Cronin,  29  Colo, 
4iS,  69  Pac,  590. 

u  Oeneral  l^wa»  cb.  102,  f  13- 
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ALIENS.     §§  704-707. 

§  704.  Power  of  United  States. — The  constitutional  status 
of  aliens  must  be  considered  with  reference  to  the  power  of 
the  United  States  and  of  the  states. 

The  United  States  has,  as  against  other  nations,  all  the 
powers  which  a  sovereignty  may  exercise  under  the  principles 
of  international  law,  except  in  so  far  as  these  powers  may  he 
modified  by  special  treaty  stipulations.  In  the  exercise  of 
these  powers  the  federal  government  is  limited  by  the  require- 
ment of  due  process  of  law,  but  it  has  been  settled  by  judicial 
decision  that  due  process  does  not  require  judicial  proceedings 
either  for  the  exclusion  or  for  the  deportation  or  expulsion  of 
aliens,  but  that  the  enforcement  of  laws  in  those  respects  may 
be  entrusted  to  executive  officers  without  any  appeal  to  the 
courts,***'  while  infamous  and  i)robably  any  other  pimishmont 
can  be  inflicted  on  aliens  only  by  the  judgment  of  a  court.^^ 

In  other  countries  the  (luestion  usually  discussed  in  this 
connection  is  whether  the  executive  without  express  legislative 
delegation  of  authority  may  expel  aliens.  In  England  tht* 
power  of  the  Crown  is  donio<l;37  in  Germany  the  right  of  the 
executive  is  recognized  ;^'*  in  France  it  is  delegated  by  stat- 
ute.3^  No  such  j)ower  is  claimed  for  the  federal  executive  in 
the  United  States. 

§  705.  Power  of  states. — The  states  are  bound  in  their  tn^at- 
ment  of  aliens  partly  by  the  international  obligations  of  the 
United  States,  partly  by  the  i)rovisions  of  the  federal  constitu- 
tion.    A  state   cannot  exclude   aliens  from   its  territory  for 
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exception  from  this  principle  is  recognised  as  to  measures 
confined  strictly  to  immigrants  dangerous  to  health  or  morals, 
especially  quarantine  measures.'*  ^  Nor  is  it,  generally  speak- 
ing, competent  for  the  states  to  deprive  resident  aliens  of  any 
privileges  accorded  to  foreigners  by  the  comity  of  nations  or 
to  discriminate  against  them  where  equal  treatment  is  guar- 
anteed by  treaty .'*2 

§706.  Equal  protection  and  equal  capacity. — ^A  similar 
prohibition  rests  upon  the  states  in  consequence  of  the  Four- 
teenth Amendment,  which  forbids  them  to  deny  to  any  person 
within  their  jurisdiction  the  equal  protection  of  the  law.  That 
with  regard  to  aliens  equal  protection  means  equal  justice  and 
equal  security  rather  than  perfect  equality* ^  follows  from  the 
well  established  principle  that  the  states  may  in  accordance 
with  the  common  law  deny  to  aliens  the  right  to  own  land,^* 
unless  such  right  is  stipulated  by  treaty .^^ 

It  would  be  unwarranted  to  infer  from  the  peculiar  power 
of  the  states  over  land  tenures  that  the  legal  capacity  of  aliens 
is  in  other  respects  completely  under  their  control,  so  that  the 
duty  of  legal  protection  would  apply  only  to  such  rights  as 
the  state  chooses  to  allow  aliens  to  acquire.  It  is  true  that 
the  distinction  between  security  of  rights  held,  and  capacity 
to  hold  rights,  is  recognized  by  the  United  States  Revised 
Statutes.  §  1977  gives  to  all  persons  the  same  security,  while 
§  1978  gives  only  to  all  citizens  of  the  United  States  the  same 
right  to  inherit,  purchase,  lease,  sell,  hold  and  convey  real  and 
personal  property. 

As  to  the  right  to  engage  in  occupations  the  federal  statutes 
are  silent  except  that  under  §  1977  discriminative  taxes, 
licenses  and  exactions  of  every  kind  are  forbidden.  So  an 
act  of  Pennsylvania  (of  June  15,  1897)  taxing  employers  for 
every  foreign  born  unnaturalized  person  employed  by  them 
was  declared  unconstitutional  by  the  state  and  federal  courts.**® 

Transatlantique,     107    U.     S.     159;  42  Yick  Wo  v.  Hopkins,  118  U.  S. 

Henderson  v.  Mayor,  92  U.  S.  259;  356;  Re  Leo  Sing,  43  Fed.  Rep.  359. 

Chy  Lung  v.  Freeman,  92  U.  8.  275.  ^^  See  §  1977  R.  St. 

41  New  York  v.  Miln,  11  Pet.  102;  44  Fairfax  v.  Hunter,  7  Cr.  602. 

Morgan  *8  &c.  Co.  v.  Louisiana,  118  43  Chirac   v.    Chirac,    2   Wh.    259; 

U.  S.  455;   Compagnie  Franeaise  v.  Haucnstoin    v.    Lynham,    100   U.    S. 

Louisiana    State   Board    of    Health,  483. 

186  U.  S.  380.  ^«  Juniata  Limestone  Co.  v.  Fag- 
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Before  the  enactment  of  the  federal  statute  above  cited  laws 
were  upheld  requiring  of  aliens  a  special  license  fee  for  digging 
in  gold  mines,^"  and  imposing  upon  them  an  inheritance  tax," 
A  state  may  undoubtedly  require  citizenship  of  its  own  ofBcers, 
and  by  analogy,  it  seems,  of  all  avocations  involving  a  public 
trust,^®  and  the  requirement  is  a  common  one  in  the  rules 
relating  to  admission  to  the  practice  of  the  law. 

As  to  other  occupations,  the  requirement  of  citizenship  is 
uncommon,  but  is  found  occasionally,  so  in  a  statute  of  New 
York  prescribing  the  qualification  of  chiropodists.**^  It  has 
been  held  in  Maryland  that  the  law  may  provide  that  liquor 
licenses  shall  be  issued  only  to  citizens.^  **If  we  assume  for 
the  sake  of  argument  that  Trageser  has  under  treaties  every 
right  which  a  citizen  could  have,  the  answer  is  that  no  citizen 
of  the  United  States  can  complain  because  a  police  regulation 
denies  him  the  privilege  of  selling  liquor  even  if  the  privilege 
is  granted  to  other  citizens.'*  In  view  of  the  expressions  as 
to  the  right  to  sell  liquor,  to  be  found  in  Crowley  v.  Christen- 
sen,2  it  is  not  improbable  that  the  exclusion  of  aliens  would 
be  sustained  by  the  Supreme  Court;  but  with  regard  to  other 
occupations,  even  those  requiring  special  skill,  or  moral  quali- 
fications, discrimination  against  resident  aliens  ought  not  to 
lie  in  the  discretion  of  the  states.  The  analogy  of  the  disability 
to  hold  land,  a  survival  of  feudal  conceptions,  should  not  be  ex- 
tended. It  has,  accordingly,  been  held  in  Michigan  that  citi- 
zenship may  not  be  made  a  requirement  for  engaging  in  the 
avocation  of  a  barber.^ 

Upon  well  established   principles,   the  right  to   engage  in 
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Ithem,  and,  by  preveutmg  theui  from  eaniing  a  livelihood, 
'  drive  tbt'Ui  away.  Such  a  result  •would  bring  about  inter- 
na tioual  complications  and  can  there foro  be  only  a  matter  of 
iiutiooal  action.  The  federal  adjudications  in  the  matter  of 
iliscrimination  against  Chinese  in  the  laundry  business,  while 
involving  also  treaty  rights,  seem  to  support  this  position.'* 

§  707.  Resident  and  non-resident  aHens. — Iti  a  number  of 
Btiites  the  rights  of  resident  aliens  are  st?eured  by  provisions 
ot  the  state  constitutions.  Thus  Wisconsin  provides:^  *'No 
(listioction  shall  ever  be  raade  by  law  between  resident  aliens 
and  citizens^  in  reference  to  the  possession,  enjoyment  or 
descent  of  property/'^  Wyoming^  adds  taxation  of  property. 
Oregon®  restriets  the  guaranty  to  white  foreigners. 

Aliens  who  ar*^  at  tbe  same  time  non-residents  may,  it  seems, 
be  diserimiDated  against,  in  the  absence  of  treaty  stipulations, 
[in  the  matter  of  membership  in  corporations,  and  probably  in 
nther  matters  not  affecting  cither  fundamental  rights  or  com- 
merce >* 

NON-BESI  DENTS.     5$  70S-712, 

§  708.  Citizens  of  other  states. — Non-residents  are  either 
Citizens  of  the  United  Stales  or  aliens.  It  is  tiot  common  to 
make  provision  for  state  citizens  not  residing  io  the  state;  if 

f  they  reside  abroad,  it  is  only  their  national  citizenship  that  is 
relevant;  by  taking  up  their  residence  in  another  state  they 
become   under   the    Fourteenth   Amendment   citizens   of   that 

I  Ktate*^**  Hence,  as  between  the  states,  residence  t^nd  citizenship 
mean  practically  the  same  tbin*r,  and  tlie  state  constitutions 

|regTilating  the  qualilications  for  suffrage  generally  apeak  of 
residents  or  inhabitants,  and  not  of  state  citiiEcni, 

The  status  of  citi?,ens  of  other  states  luiiler  the  police  powt^r 
need  be  considered  only  in  so  far  as  they  are  non-residents, 
ami  we  may  confine  ourselves  to  non*re»ident  citizens,  as  pow- 
ers over  non-resident  aliens  have  been  discussed  in  connection 
with  alienage. 

ITie  Constitution  of  the  United  States  provides,  IV  2:    **The 


iYick  Wo  V.  Hopkine,  118  F.  a 
\.Z5/6;  Be  Parrott,  1  Fed.  Rep,  481. 

5  Const i  111 ti on   I,  15, 

«X*^b.  I,  2S;  CoK  n,  27;  Mont 
IJll,  25:  W<»^t  Viri^nin  \l,  fi*  Ci>n- 
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'  Coni!>MhUir.m  I.  29* 


«  ConstitiitioD  Ij  31, 
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citizens  of  each  state  shall  bo  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states. ' '  Section  1978  of 
the  Revised  Statutes  says:  **A11  citizens  of  the  United  States 
shall  have  the  same  right  in  every  state  and  territory,  as  is 
enjoyed  by  white  citizens  thereof,  to  inherit,  purchase,  lease, 
sell,  hold  and  convey  real  and  personal  property. ' ' 

§  709.  Non-resident  XT.  S.  citizens. — Ilave  these  clauses  any 
application  to  non-residents  ?  It  may  be  urged  that  the  law  of 
a  state  discriminating  against  non-residents  apjUies  to  its  own 
citizens  who  may  reside  out  of  the  st.'ite,  so  that  a  non-resident 
who  is  a  citizen  of  another  state  is  treated  exactly  like  a  citizen 
of  the  first  state  imder  like  circumstances.  Thus  marital  rights 
and  privileges  may  be  confined  to  parties  marrying  or  living 
within  the  state  creating  the  rightsJ^  Yet  within  the  United 
States  residence  and  citizenship  go  so  commonly  together  that 
the  courts  may  take  cognizance  of  the  fact  that  a  discrimina- 
tion against  non-residents  is  in  many  cases  a  discrimination 
against  citzens  of  other  states.  So  it  has  been  h<*ld  that  non- 
resident creditors  cannot  be  jK)stponed  to  resi(h»nt  (creditors  in 
their  right  to  share  in  the  assets  of  an  ins()lv«*iit  debtor.'- 
There  is  obviously  no  intrinsic  relation  betwe^'U  tho  fact  (»f 
residence  and  the  preference  giv(»n.  The  same  is  true  of  thf 
general  right  to  institute  actions.'^  Otherwise,  however,  of  a 
law  which  provides  that  when  the  defendant  is  out  of  th«^  statt* 
the  statute  of  limitations  shall  not  run  a«raii!st  the  j)laintitT.  if 
the  latter  resides  in  the  state,  but  shall,  ff  he  resides  out  of  th<" 
state.  This  the  Suprcnn*  Court  upholds  as  a  valid  diseriniina- 
ti^tn  tiiiojt  thi/  L^rniintl  that   if  UiO  Hlahite  d( 
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running  of  the  statute  of  limitations  which  makes  a  discrim- 
ination on  that  basis  justifiable.  And  the  question  should  be 
in  every  case:  has  residence  any  bearing  upon  the  subject- 
matter  of  the  law?  Non-residents  have  a  constitutional  right 
to  become  creditors  and  they  must  have  the  usual  rights  to 
secure  their  claims,  they  may  therefore  not  be  forbidden  to 
become  or  freely  select  trustees  /under  deeds  of  trust,^^  but 
executors  and  administrators,  who  are  primarily  ofl5cers  of  the 
court  which  has  jurisdiction  of  the  devolution  of  decedents* 
estates,  may  be  required  to  be  residents  in  order  to  be  under 
the  control  of  the  court.^^ 

§  710.  Non-residence  relevant  for  police  purposes. — In  the 
matter  of  police  legislation,  the  requirement  of  a  valid  reason 
for  discrimination  means  that  the  fact  of  non-residence  consti- 
tutes a  special  objection  or  danger.  Even  where  this  condition 
exists,  the  police  power  may  give  way  to  the  freedom  of  inter- 
state commerce.^  ^  With  regard  to  domestic  business  only,  it  has 
been  held  in  New  Hampshire  that  no  discrimination  in  licenses 
can  be  made  between  the  citizens  of  the  state  and  of  other, 
.states  in  the  sale  of  shrubs  or  trees,  or  of  lightning  rods.'® 
The  same  has  been  held  with  regard  to  peddlers;'®  yet  it  may 
be  argued  that  in  a  business  regulated  on  account  of  the  lack 
of  fixed  location  a  discrimination  against  non-residents  should 
be  valid.2^  It  is  clear  that  a  resident  of  the  state  can  be  held 
liable  more  easily  than  a  non-resident  for  fraud  or  violation  of 
police  regulations. 

The  exclusion  of  others  than  inhabitants  of  the  state  from 
the  right  to  retail  liquor,  which  has  been  sustained,^'  may  be 
justified  upon  similar  principles;  the  Supreme  Court,  how- 
ever, seems  t<)  sanction  this  discrimination  upon  the  broader 
ground  that  the  selling  of  liquor  is  not  one  of  the  rights  of 

15  Roby  V.  Smith,  131  Ind.  342.  refuse  peddling  licenses  to  foreign- 

10  Woerner,      Administration,      §§  ers.  Trade  Code  §  56d. 
230,  241.  -^  Welsh    v.    State,    126    Ind.    71, 

iTLeisy  v.  Hardin,  135  U.  S.  100.  9  L.  R.  A.  664;  Mette  v.  McGuckin, 

18  State  V.  Lancaster,  63  N.  H.  18  Neb.  323,  affirmed  U.  S.  Supreme 
267;  State  v.  Wiggin,  64  N.  H.  508,  Court  L.  ed.  Bk.  37,  p.  934  (not 
1  L.  R.  A.  56.  officially    reported)  ;    Kohn    v.    Mel- 

19  Ex  parte  Bliss,  63  X.  H.  135.  cher,  29  Fod.  Rop.  433,  1887,  where 

20  Germany   allows  the  authorities  only   residents   of   the   county   could 
to  grant  and  by  implication  also  to  bo  licensed  so  that  there  was  no  dis- 
crimination between  states  as  such. 
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citizenship  to  which  the  guaranty  of  the  Fourth  Article  of  the 
constitution  applies.^^  But  a  discriminating  license  tax  placed 
on  non-residents  has  been  held  to  be  invalid.^s 

§  711.  Practice  of  medicine,  etc. — ^Perhaps  the  state  might 
confine  the  right  to  practice  medicine  to  residents,  though 
such  a  provision  does  probably  not  occur;  on  the  contrary, 
an  exemption  from  the  requirement  of  a  state  license  is  not 
infrequently  established  in  favor  of  non-resident  physicians 
called  into  the  state  for  consultation,  and  has  been  upheld  as 
reasonable.^'*  With  regard  to  attorneys  the  requirement  of 
residence  would  probably  not  be  questioned ;  in  New  York  a 
special  provision  has  been  deemed  necessary  to  allow  them  to 
reside  in  another  state.^^  Perhaps  the  provisions  against 
bringing  into  the  state  armed  bodies  of  men  for  the  protection 
of  property  might  be  sustained,  though  the  prohibition  does 
not  extend  to  the  employment  of  residents ;  for  the  letting  of 
services  for  purposes  involving  peace  and  safety  is  clearly  an 
employment  subject  to  control,  and  non-residents  may  be  ex- 
pected to  be  more  indifferent  to  the  peace  of  the  state  than 
residents.  The  Report  of  the  Industrial  Commission**  ques- 
tions whether  the  provision  is  consistent  with  the  national 
constitution. 

In  a  number  of  states  the  laws  relating  to  the  admission 
to  the  practice  of  medicine  provide  for  the  issue  of  licenses 
to  practitioners  who  have  practiced  for  a  stated  number  of 
years  prior  to  the  enactment  of  the  law  within  the  state.  This 
constitutes  a  discrimination  in  favor  of  residents,  which  has 
been  justified  on  the  grouod  that  a  person  may  be  compeleiit 
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S  712*    Proprietary  resources  of  state,— An  exeeption  to  the 

principle  of  equality  between  citizens  of  different  states,  or 
beUveen  residents  and  non-residents,  is  recognlsiHl  in  thi?  mat- 

Iter  of  the  enjoyment  of  and  participation  in  thi^  resources  of 
th**  state  held  by  it  in  a  quasi-proprietary  enpneity.  Where 
a  state  institution  is  supported  by  taxation  of  the  people  of 

I  the  state,  it  seems  just  that  the  people  of  the  stiite  may  be  pre- 
ferred, and  that  they  may  have  the  benefits  of  the  institution 
free,  while  non-residents  pay  fees.  80  in  stale  univorsiti**s, 
or  benevolent  and  charitable  institutions.  The  same  rule  has 
hIko  been  nppHed  to  the  natnral  common  property  of  the  state. 
tiah  and  pame,  oyster  beds,  etc,,  in  which  a  special  interest  of 
the  inhabitants  of  the  state  is  recognised  by  virtue  of  **eitizen- 
«h!p  and  doraieil  united/ '^^ 

CORPORATIONS.     |9  713*n5. 

1 713*    Inequalities  due  to  special  charters.— When  corpora* 

f  lions  were  created  by  special  act  of  tht*  legislature,  the  charters 

not  infrequently  contained  grants  of  special  powers  and  itn- 

I  jnimities,  and  different  corporations,  even  of  the  same  kinti, 

I  were  very  apt  to  diflfer  from  each  other  in  method  of  organiza- 

Ition  and   corporate   eapaeitj"*     I'nder  the  system   of  general 

incorporation  laws  these  ine(jualities  are  greatly  reduced,  but 

where  the  general  incorporation  laws  were  of  narrow  scope^ 

one  law  providing  for  one  kind  of  business  or  activity,  another 

for  another  restricted  class,  inequalities  were  sure  to  result. 

So  for  a  long  time  in  New  York  incorporation  for  business 

purposes  required  five  original  members,  for  manufacturing 

purposes  only  three;    so  the   laws   for  the   incorporation   of 

religious  societies  of  different  denominations  allowed  different 

amounts  of  property  to  be  held  by  eaeh.^^*     Such  inequalities 

between  different  classes  of  corporations  may  still  occur* 

§714,    DiscrimiBatioB  in  administration  of  justice. — When 


People  V.  llaabrauck,  11  Utab  291, 
39  P»r.  9in:  Cniig  v.  Board  of 
Medicul  Exntntn^n^  12  Mont.  SOS* 
2fi  Prtc,  532. 

sttCorfleld  V,  Coryell,  4  WmIi.  C. 
a  an,  1S25;  MK^mfly  v,  Virgiuiji, 
S14  TT.  a  ^91;  Hriiiciir  v.  Comptorip 
r^G  X,  J-  U  507  T  Stale  V.  romna 
(N.  J,  L.)   50   AU.   78«;   Rogers  T. 


Jori<?s,  1  Wi*Dtl.  237;  People  v, 
LowcdeH,  130  N.  T.  455;  State  v. 
Mc*dbury,  a  Rh.  1.  138;  Chamberfl  v. 
ChMTth,  U  Kit.  L  mn,  51  Am.  Rep. 
410;  Commonwealth  v,  Hilton,  171 
l^lnm.  tfO,  54  N.  E,  362,  45  L.  11  A 
175. 
ai^Sep  §  466,  ^tipnt. 
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we  compare  corporations  with  individuals  it  must  be  borne  in 
mind  that  there  is  a  large  body  of  corporate  law  without 
analogy  in  the  law  relating  to  individuals,  namely,  that  relating 
to  corporate  organisation  and  methods  of  action.  ^Moreover, 
since  the  liability  of  corporations  is  limited,  it  would  seem 
justifiable  to  subject  them  to  special  rules  to  enforce  prompt 
payment  of  their  debts.  The  decision  in  Gulf,  etc.,  R.  R.  Co.  v. 
Ellis^^  is  not  contrary  to  this  view,  since  in  that  case  tli«^ 
statute  discriminated  against  railroad  companies  as  debtors, 
and  thus  singled  them  out  from  other  corj)orations  in  a  matter 
on  which  the  peculiar  nature  of  the  railroad  business  had  no 
bearing.  Special  considerations,  however,  would  seem  to  apply 
to  claims  against  insurance  companies,  which  therefore  may 
be  singled  out  in  h^gislation  imposing  penalties  for  vexatious 
delays  in  paying  i)olicies.32  A  statute  of  Mississippi,  allowinir 
an  attorney's  fee  to  be  taxed  against  the  unsuccessful  appellant 
whenever  an  appeal  shall  be  taken  from  the  judgment  of  any 
court  in  any  action  for  damages  brought  by  any  citizen  of 
the  state  against  any  corjviration,  was  held  to  be  unconstitu- 
tional. The  legislature  desired  to  avoid  discrimination  be- 
tween parties  to  the  same  action  and  therefore  allowed  th«' 
attorney's  fe(»,  whcthtM*  th**  ai)peal  was  tak(»n  by  the  corpora- 
tions or  the  citizens:  but  in  doing  so  was  h<'l(l  to  have  discrini 
inated  arbitrarily  bt'tw(M»n  unsuccessful  appellants  in  ditTen'iit 
actions  according  to  the  character  of  the  defendant. -"^^  If  thf 
attorney's  fc<»  liji.l  been  allowed  only  against  the  corporati«^u<; 
it  might  have  been  conten<led  with  considerable  force,  that 
where  a  class  of  litigants  is  a(MM)rde<l  the  privilege  of  liinit»'<l 
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i'i*dural  dis<?riiniiiAtioii  should  be*  based  on  noiw!  consideration 
[peeiiliar  to  the  ntitiiro  of  the  body  i^nrporat*'/*^^ 

g  716.    Corporate  capacity  and  vested  rlghtE* — In  the  field 
I  of  the  police  power,  tht^  chief  point  in  which  corporatians  differ 

from  individiTuls  is  thiMr  lijiiitiHl  caimeity.     They  can  engajre 

»onJj  in  siieh  liues  of  activity  as  are  marked  out  by  law,  they 
cannot  go  beyond  the  objects  set  out  in  their  charter,  an<i 
under  goine  jurisdictions  cannot  under  one  charter  combine 
diverse  aud  distinct  objects/'*"  The  legislature  may  at  its 
pleasure  vaVy  or  increase  these  limitations^  and  in  this  respect 

I  a  very  important  inequality  exists  between  corporationj?  and 
individuals. 
It  is,  on  the  otlier  faand^  clear  that  where  a  corporation  has, 
in  accordance  with  its  charter  powers,  invested  funds  in  some 
enterprise,  it  is  entitled  to  the  protection  of  the  law  in  the 
enjoyment  of  its  property,  and  in  its  dealings  with  others 
incidental  to  such  eiijoyment,  in  the  same  manner  as  indl- 
^^viduals.    It  wa«  held  in  Arkansas  and  Rhode  Island  that  lawn 
^■regardingf  the  mode  or  time  of  payment  of  wages  may  bi* 
'enacted  witli  regard  to  corporations,  or  special  classes  of  cor- 

•  porations  only*  imder  the  reserved  power  to  alter  corporate 
charters  ;3*  but  the  oppogite  view  is  taken  in  other  states, 3** 
The  Supreme  Court  of  the  United  States  strongJy  supports 
^tbe  doctrine  that  corporations  as  owners  of  property  may  not 
Hbe  discriminated  against.     '^It  is  now  well  settled  that  cor- 
"pnratitms  are  persons  within  the  meaning  ol  the  constitutional 

» provisions  forbidding  the  deprivation  of  property  without  due 
process  of  law^  as  well  as  a  denial  of  the  equal  protection  of  the 
laws/*^"  In  the  different  railroad  rate  eases  the  position  of 
the  state  derives  no  strength  from  the  fact  that  legislation  is 
directed  against  corporations,  the  corporate  property  being 
JBlreated  as  ihv  property  of  the  shareholders.  Moreover  *Hhe 
^fc>ower  to  enact  legislation  of  this  clinraeter  cannot  be  founded 


3fl  The  legiakttire  may  rwogniac 
the  kiful  influence  of  Iiirge  L-orpora* 
liimR  by  iil lowing  a  diango  of  ven»e 
Tom  the  place  where  they  keep  their 
principal  oflice;  Suell  v.  Cincinnati 
Street  K  B.  Co,,  m  Oh.  St,  2^,  54 
E.  270. 

«t  Supra,  I  36(^, 

*•  fvtf'qj  V*  Ht,  Lcmia  k  T,  M.  R.  Co., 
%s  Ark.  107.  Jl  t.  IL  A.  tliU:  State 


V.  Browtie  &  Sharpe  Mfg*  Co,,  IS  B, 
1.  15. 

3"*  Johuson  V.  Gixjdycar  &e,  Mitiiiig 
Co,,  127  CaL  4,  59  Pae.  304?  Brace^ 
n'lle  CoaI  Co.  v.  People,  147  ni.  66, 

♦'*  Cov*ift^ti>n  3fee,  Turnpike  Co,  v. 
B&mlfonI,  lf>4  U.  H.  57S;  also  Gulf 
ti^.  B,  Co,  V,  Ellis,  165  V.  S,  150, 
154- 
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upon  the  mere  fact  that  the  thing  aff 
even  wht^n  the  legislature  has  jwDwer  t 
charter  thereof.  The  power  to  alter  or 
to  the  taking  of  the  property  of  the 
confiseation  or  indirectly  by  other  mean 
In  every  case  where  a  n^^itrajnt  ia  id 
a  lone  J  the  question  ought  to  he:  wou 
sought  to  be  met  be  esaetiy  the  sam 
business  or  property  would  be  an  iudivK 
mation  is  unjustifiable.  But  if  some 
be  subjected  to  special  regulations  bj 
tri  renins  tan  ces,  and  if  such  business  ha 
nuly  by  corporations,  it  is  no  objectioi 
m^i  speak  of  individuals,  so  in  the  ease  c 
a  nee  business.'** 

FOREIGN  COEP0BATT0N3. 

S  716.    Foreign  corporations  not  eng 

hhiirp  distinction  must  be  made  betweei 
tions  as  do  not  carry  on  commerce  with 

and  such  as  do. 
Foreign  corporations  which  do  not 

insurance  companies,  banking,  mining  B 
po rations,  nuiy  be  forbidden  to  ilo  any  bi 
cither  through  their  officers,  or  througl 
they  may  be  admitted  on  such  conditio 
to  impogc*^ 

The  state  may  discriminate  against  th 
t  (H'poratinuH  doing  the  like  business,  . 
linnal  reslraiijts  aw  a  condition  of  perm 

"  Lake  Shore  &  M.  S,  R.  Co,  v,  other  cor 

SmUli,  173  U.  S.  B84,  698,  to  railroi 

*"i  See  Balliuil  v,  ^^liamssipp;  Cot-  &e.  H,   1 

Im    Oil    Co.    (JlisrtO.    S4    Son.    53:i.  InO,  1;   ' 

W  this  case  it  iras  held  unconstitu-  R.  Co,,  1 

rimal  to  single  out  corporation  a  for  ^^Hoo 

1  !ip  abropation  of  the  fellow  servant  648;   Nu 

>nlc»  for  an  ti>  that  rule,  corporate  XL  B.  55J 

\Au\      indiviElnal      employers      stand  miaistrat 

likpj  nt hern  ISO  if  railroad  eorporn-  the  osiat 

(ionft   hail   been    siaglefl    out,   tbeir  may    the: 

'  rtsiufss  being  espeeinlly  hazardous.  Prmndeti 

Indiana    the   abragatiau    of    the  Catting, 

th  reffard  to  '*  railroad   and 
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the  business,*^  but  it  cannot  forbid  its  citizens  to  deal  with 
such  corporations  when  such  dealings  are  possible  without 
any  act  done  by  the  corporation  or  in  its  behalf  by  agents  or 
brokers,  within  the  prohibited  territory,  as  by  effecting  insur- 
ance in  a  foreign  company  by  a  letter  sent  through  the  mails."*^ 
The  only  condition  that  may  not  be  imposed  upon  a  foreign  cor- 
poration is  the  surrender  of  rights  enjoyed  under  the  federal 
constitution,  especially  of  the  right  to  resort  to  the  federal 
courts  or  to  have  actions  against  it  removed  to  them,^®  but 
the  state  has  a  right  to  exclude  a  foreign  corporation,  although 
the  reason  for  the  exclusion  is  that  the  corporation  resorts 
to  the  federal  courts.'*^  There  is  no  state  legislation  which 
absolutely  excludes  foreign  corporations,  or  imposes  pro- 
hibitive conditions  upon  their  admission ;  on  the  contrary,  the 
states  show  great  liberality  toward  corporations  organised  in 
other  states,  and  in  some  cases  courts  have  held  them  to  be 
relieved  of  restraints  imposed  on  domestic  corporations  of 
the  like  character."*®  Nor  is  it  regarded  unlawful  for  the 
citizens  of  one  state  to  seek  incorporation  in  another  state 
and  then  do  business  in  their  own  state."*® 

§  717.  Foreign  corporations  engaged  in  commerce. — On  the 
other  hand,  foreign  corporations  carrying  on  interstate  or 
foreign  commerce — steamship,  railroad,  telegraph  and  express 
companies — ^have  an  absolute  right  to  do  business  with  any 
state  without  license  or  any  condition  as  to  capital,  subject 
only  to  taxes  upon  the  physical  property  they  have  within  the 
state,  and  to  such  restraints  as  are  required  to  preserve  public 
safety  and  order .*^^ 


**Paul  V.  Virginia,  8  Wall.  168;  4»0akdale  Mfg.  Co.  v.  Garst,  18 

Ducat    V.    Chicago,    10    Wall.    410;  R.  I.  484. 

Philadelphia     Fire     Association     v.  oo  Western  Union  Telegraph  Co.  v. 

New  York,  119  U.  a  110;  Pembina,  Texas,    105   U.    S.    460;    Gloucester 

&c,  Co.  V.  Pennsylvania,  125  U.  8.  Ferry   Co.   v.   Pa.,   114   U.   S.   196; 

181.  Philadelphia  &  Sou.  Mail  S.  S.  Co. 

45  Allgeyer  V.  Louisiana,  165  U.  8.  v     Pennsylvania,    122    U.    8.    326; 

r)78.  McCall    V.    California,    136    U.    S. 

4«Home  Insurance  Co.  v.   Morse,  104;     Crutcher    v.     Kentucky,     141 

'JO  Wall.  445.  TT.  S.  47.     The  case  of  Louisville  & 

47  Doyle   V.   Continental   Ins.   Co.,  Nashville  R.  R.  Co.  v.  Kentucky,  161 
94  U.  8.  535.  U.  8.  677,  supports  the  doctrine  that 

48  8ee  Vanderpoel  v.  Gorman,  140  interstate  commerce  corporations  are 
N.  Y.  563.  subject  to  the  police  power  of  the 

47 
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In  so  far  as  the  cases  cited  do  not  relate  to  taxation,  their 
effect  is  that  foreign  corporations  may  send  goods  and  agentu 
into  any  state  without  a  license  from  state  authorities.  In 
doing  so  the  corporation  does  not  itself  enter  the  other  state.* 
It  should  be  borne  in  mind  that  corporations  consist  of  physical 
persons;  these  physical  persons,  domiciled  in  one  state,  have 
under  the  federal  constitution  the  right  to  send  merchaudLse 
and  agents  into  another  state  for  the  purpose  of  commeree. 
In  Crutcher  v.  Kentucky  the  court  says :  '  *  The  accession  of 
mere  corporate  facilities,  as  a  matter  of  convenience  in  earn- 
ing on  their  business,  cannot  have  the  effect  of  depriving  them 
of  such  right.*'  In  other  words,  if  an  express  company  may 
cairy  goods  from  New  York  to  Kentucky,  and  for  that  purpose 
may  establish  an  agency  in  Kentucky,  the  fact  that  it  is  incor- 
porated is  for  many  purposes  indifferent. 

§  718.  Exercising  corporate  powers  within  state.— The  ri?ht 
to  carry  on  commerce  may  be  claimed  irrespectively  of  the 
assertion  of  any  particular  corporate  i)rivileges  which  the  asso- 
ciated  individuals  may  happen  to  j)ossess.  But  can  the  sauK 
position  be  successfully  maintained  where  corix^rate  i)rivileire^ 
are  claimed  within  the  state?  The  simi)l<*st  cnse  is  that  thr 
commerce  cannot  be  carried  on  without  the  hold  in j;  of  tixinl 
physical  property  within  the  state,  as  in  the  ease  of  a  railroa'l 
company  seeking  to  extend  its  line  into  another  state.  Om 
this  be  done  without  authority  from  the  state?  While  tlw 
freedom  of  interstate  commerce  is  not  satisfied  by  the  pl«*'» 
that  residents  are  subjected  to  the  same  burdens  refranlinc 
domestic  commerce  as  are  sou«rlit  to  be   imposed  upon  non- 
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is  a  quetstion  of  exercising  the  power  of  emineiit  domain,-'^ 
3t  the  praeticL*  h  the  same  as  to  extension  ot  railroad  lines 
Ito  othtT  states  generally,  **Withont  objeetioHj  so  far»  from 
ie  federal  luithority,  whetber  legislative  or  judicial,  it  Ijas 
iecome  customary  fnr  a  state  adjacent  to  the  state  creating 
a  railroad  corporation  to  le^dslalively  grant  authority  to  such 
fcreigQ  corporation  to  enter  its  territory  with  its  road,  to  make 
■fctnniog  arrangeinenta  witli  its  own  railroad,  to  buy  or  lease 
Biem  or  to  ponsolidate  with  the  eompanies  owning  them.  Some- 
times, as  in  the  present  case,  such  foreign  corporation  ia 
declared  upon  its  acceptance  of  prescribed  terms  and  eondi- 
ionSt  to  beeoaie  a  domestic  corporation  of  such  adjacent  state, 
id  to  be  endowed  with  all  the  rights  and  privileges  enjoyed 
similar  corporations  created  by  sueh  state.'"* 
g  719.  Foreign  railroad  companies,— ^lany  states  provide 
iat  foreign  railroad  companies  may  enter  the  state  upon  filing 
their  charters  or  becoming  subject  to  the  laws  regarding 
domestic  corporations.^  Practically  these  are  conditions  for 
doing  interstate  business;  yet  they  have  never  been  ques- 
tioned.**  Of  course,  the  United  States  may  by  act  of  Congress 
grant  the  like  authority,  and  this  has  been  done  generally 
for  telegraph  companies  establishing  their  lines  along  post 
roadsj  But  it  cannot  be  said  that  the  non-action  of  Congress 
must  mean  freedom  from  any  license^  for  it  is  well  established 
that  lands  eannot  be  held  in  corporate  capacity  without  the 
authority  of  some  state  creating  the  corporation,  and  the  prin- 
ciple of  freedom  from  the  requirement  of  license  being  neces- 
sarily broken  through,  it  seems  illogieal  to  say  that  one  state 
must  accept  the  license  or  authority  of  another  state  when 
such  authority  can  have  no  extra-territorial  operation  except 
by  comity. 

I  *  As  to  maintamiiig  ferrieis  b^ 
iweeo  two  stateSj  if  tho  riglit  m 
IjQtH  19  a  fraiieMae^  s(h?  tbe  remarks 
it  the  Stifircine  Court  in  the  t^ase  of 
the  Gloucester  Ferry  Case^  114  U»  3. 
In  that  ease  no  rliffi«?nUy  wna 
since  ia  the  opinion  of  the  8u- 
C<tuFt  the  running  of  ferrjes 
rnas  the  Pelaware  Biver  waa  free 
ider  the  laws  of  Pennfl^lvania.  See, 
rever«  Douglas'  Appeal^   11  ^  P&* 


*  St.  Louis  &  8,  F,  E.  B,  Co,  v, 
Jutnes,  161  U.  S.  545,  555. 

»  Stinoion  Ammcan  Stat.  Law,  II, 
8SS1. 

*»  Soe  Commonwealth  v*  Mobile  & 
Oh.  B.  B,  Co.,  23  Ky.  Law  Bcp.  7S4, 
54  L.  B,  A.  916. 

^Act  of  July  24,  18Ra,  Western 
Fnion  Tel.  Co,  v,  Pensacola,  4c,,  Co., 

m  TJ.  a  L 
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Fi£€d  corporate  property  witlun  the  state. — Tfce  S* 
^^»^u^  i_[>urt  reeogiilsei*  ji  dlatinctioii  between  doing  bofi- 
ness  ID  a  state  oa  the  part  of  a  foreign  corporatioa,  and  kolated 
commereiEl  traosaetions  entered  into  from  outside  of  Ifci 
state;*  but  sinee  the  right  to  keep  an  agreney  in  the  state  i* 
free  from  state  restraint,  it  seems  that  the  distinction  oufbl 
to  be  between  doing  business  with  and  doing  business  withoot 
iixed  corporate  property  within  the  state.  If  intemtate  com* 
meree  can  be  carried  on  in  such  a  way  that  the  corporation  liast 
merely  agencies  in  the  state^  and  does  not  hold  propertj^  tii^re, 
it  cannot  be  placed  under  the  requirement  of  a  license.  But  tbf 
holding  of  property  is  controllable  by  the  state.  The  eajw  h 
analogous  to  that  of  aliens:  they  do  not  depend  upon  the 
states  for  their  right  to  carry  on  foreign  commerce  with  and 
in  the  state;  but  without  ,^tate  authority  they  cannot  lioW 
land,  though  the  land  he  used  in  connection  with  such  com- 
merce.^ 

DISCRIMINATION  BASED  OX  DIFFEBENCE  OT  ACTS  OR  OOCT- 
PATIOXa     n  721  73S. 

§  721,    Police  power  may  single  out  particular  evils»— While 

an  ideal  or  perfect  system  of  equality  might  require  a  Icjrts- 
Intivr  Irrjitriit^nt  of  idl  pu1>lio  dnoffirs  liv  measuri-s  f^x^irtly  ail^- 
quate  to  their  menace,  this  is  manifestly  a  standard  which 
it  is  impossible  to  realise.  The  police  power  has  dealt  and 
deals  with  evils  as  public  sentiment  requires,  and  that  other 
evils  of  a  different  kind  affecting:  different  interests  and  havinir 
different  consequences  are  not  drawn  within  the  range  of  lejris- 
lation,  or  that  they  are  regulated  and  restrained  in  a  different 
manner  and  treated  with  greater  severity  or  leniency,  is  not 
deemed  a  sufficient  reason  to  invalidate  a  measure  othervrise 
legitimate,  confining  itself  to  some  particular  danger.  So  the 
absence  of  any  legislation  against  gambling  would  be  no  ar^- 
ment  against  liquor  legislation,  or  vice  versa.  As  long  as  the 
evils  are  sufficiently  distinct,  no  question  is  made  of  the  validity 
of  a  partial  or  unequal  exercise  of  the  police  power.' ^ 

8  Cooper    Mfg.    Co.    v.    Ferguson,  the  domestic  jurisdiction  leave  part- 

113  U.  S.  727.  nerships  unregulated ;  State  v.  Cadi- 

the   case   of   partnerships   it  gan,  73  Vt.  245,  57  L.  R.  A.  666. 

difference    under         lo  See  e.  g.  State  v.  HogreiTer,  153 

te  they  are  or-  Ind.  652,  53  N.  E.  921. 
le  statutes  of 
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§  722.  Police  power  may  single  out  one  side  of  a  relation. — 
Moreover  for  the  purposes  of  the  police  power  the  same  trans- 
action may  have  very  different  aspects  as  it  concerns  one  or 
the  other  party  thereto ;  with  reference  to  the  one  it  may  be  a 
matter  of  business  or  sufficiently  public  in  character  to  become 
a  legitimate  interest  of  the  community,  while  from  the  point  of 
view  of  the  other  party  it  may  be  of  a  social  or  private  char- 
acter. Thus  engaging  in  or  exhibiting  a  prize  fijrht  is  different 
from  witnessing  it  and  prostitution  differs  from  visiting  a  pros- 
titute, and  while  the  law  may  take  cognisance  of  the  private 
side  of  the  act,^^  it  need  not  do  so.  Thus  in  the  matter  of 
intoxicating  liquor,  the  law  deals  with  traffic  and  not  with 
consumption.  The  purchaser  is  not  even  regarded  as  a  par- 
ticipant or  accessory  to  the  offense  of  selling.^  2  ^he  aim  of 
legislation  is  to  reduce  consumption,  but  legislation  can  reach 
consumption  most  efficiently  through  traffic,  and  consumption 
becomes  important  only  where  it  produces  open  or  habitual 
drunkenness.  The  keeper  of  a  gambling  house  or  lottery  need 
not  be  a  gambler,  but  he  may  be  singled  out  for  punishment 
while  the  person  who  gambles  may  be  left  unpunished.^  ^  n  [^ 
legitimate  for  the  police  power  to  attempt  to  restrain  tempta- 
tion and  scandal  instead  of  the  individual  acts  constituting 
the  real  evil,  because  the  former  and  subsidiary  evil  is  distinct, 
although  the  policy  results  in  a  different  treatment  of  the  two 
parties  to  the  same  transaction.  The  difference  between  pro- 
fessional or  business  dealing  and  private  acts  affords  full  jus- 
tification for  this  discrimination. 

§  723.  Discrimination  between  similar  evils. — Where  the 
danger  or  evil  presented  by  different  acts  or  conditions  is 
substantially  the  same,  and  legislation  does  not  apply  to  them 
alike,  there  ought  to  be  some  reason  for  the  discrimination. 
Thus  where  a  specific  form  of  danger  requires  specific  remedies 
not  otherwise  applicable,  legislation  applying  specially  to  this 
danger  is  not  only  justifiable,  but,  if  there  is  to  bft  regulation, 
inevitable.  Thus  the  laws  requiring  certain  safeguards  in  the 
operation  of  railroads  could  not  be  made  to  apply  to  mines,  or 

11  See  111.  Crim.  Code,  §  225  ;'|r(Tenii.)  135,  1858;  but  in  Tennessee 
State  V.  Botkin,  71  la.  87.  ^  the   prevailing    doctrine   was   siibse- 

12  State  V.  Cullins,  53  Kans.  100;  quently  adopted.  Harney  v.  State, 
Commonwealth  v.  Willard,  22  Pick.     8  Lea  113. 

476;   State  v.  Rand,  51  N.  H.  361.         la State  v.  W^oodman   (Mont.),  67 
Contra:    State  v.  Bonner,  2  Head.     Pac.  1118. 
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vice  versa.  The  validity  of  legislation  restricted  in  this  respect 
to  either  is  therefore  not  questioned.^*  Where  dangers  and 
evils  presented  in  different  forms  and  relations  are  so  similar 
that  they  may  be  dealt  with  by  like  restraints  and  obligations 
the  chief  reason  for  legitimate  discrimination  lies  in  the  differ- 
ence of  degree  to  which  the  public  interest  is  enlisted.  The 
private  law  is  on  the  whole  independent  of  this  consideration; 
thus  fraud  is  dealt  with  irrespective  of  form  or  degree  by 
civil  causes  of  action  for  damages,  while  criminal  or  police 
legislation  regarding  fraud  singles  out  certain  practices.  It 
must  be  regarded  as  a  considerable  advance  in  police  legis- 
lation, if  a  general  law  comprehensively  defines  the  various 
forms  of  adulteration  practised  with  regard  to  articles  of  con- 
sumption, even  though  similar  frauds  in  other  kinds  of  mer- 
chandise fail  to  be  reached  by  the  statute.^  *^  The  same  is  true  of 
other  phases  of  police  legislation,  whether  concerning  public 
health,  safety  or  morals,  or  economic  interests.  The  common 
law  in  a  general  and  abstract  manner  deals  with  conditions 
obnoxious  to  the  public  good  (nuisance,  conspiracy,  etc.),  but 
the  generality  of  the  restraint  is  at  the  expense  of  certainty 
and  definiteness ;  it  is  generally  inadequate  to  cope  with  evils 
arousing  the  public  interst  which  are  not  so  flagrant  as  to 
amount  to  crimes,  and  it  affords  no  preventive  relief. 

The  police  power  finds  its  peculiar  province  in  the  conditions 
and  measures  which  the  criminal  law  fails  to  ^^iach  and  pro- 
vide for,  and  which  require  a  more  particular  definition  than 
the  criminal  law  afforcTs.  It  is  here  that  discrimination  be- 
comes necessary  and  that  the  danger  of  partial  legislation 
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ad  by  the  definition.  A  law  whicli  should  provide  that  all 
ieles  made  of  eompoimd  mati^riaK  where  the  compound  is 
5t  known  iu  the  trade  by  a  distinctive  name,  must,  if  exposed 
for  sale,  be  labeled  in  55iicli  a  miiniKT  as  to  show  the  in- 
gredients and  their  proportiotij  %vould  satisfy  this  standard, 
UaBifestly  fow  police  statutes  are  framed  in  such  a  general 
Bf^^'^  An  approaeh  to  such  gfeueralisation  may,  however,  be 
found  where  the  law  defines  by  numbers  or  other  measurable 
((uantities.  Where  the  degree  of  danger  depends  upon  the 
^teut  to  which  some  practice  is  carried,  this  would  seem  to 
a  just  basis  of  discrimination.  But  auy  such  limitation  by 
ison  of  being  positive  has  an  element  of  arbitrariness  in  it, 
iich  is  inevitable  and  yet  has  furnished  a  ground  for  con- 
ling  the  measure.  Thus  some  statutes  for  the  protection 
laborers  have  been  confined  to  establishments  in  which  the 
number  of  employees  is  ten  or  more,  and  it  has  been  asked 
what  difference  it  can  make  whether  the  number  is  nine  or 
eleven,^ ^  But  such  reasoning  would  be  destructive  of  the 
distinction  between  full  age  and  infancy,  and  of  every  other 
Hmtive  limitation  in  law.  The  size  of  a  business  may  have 
jm  relation  to  the  evil  contended  with,  as  e.  g.  in  the  regula- 
tion of  charges,^*  but  where  it  has,  a  positive  limitation  on  that 
bftsia  should  be  regarded  ;ts  unobjectionable.'^  This  has  been 
recognised  by  the  Supreme  Court  with  reference  to  safety 
Jegislation  for  mines,  whieh  applied  only  to  mines  in  which 
are  than  five  men  were  employed  at  one  time.^ 
[l  725.  Clasaificsftion  by  social  or  economic  groups. — In  many 
ses^  however,  it  is  impracticable  to  deiine  the  required 
^gree  of  danger  in  abstract  terms,  while  it  is  easy  to  indicate 
I  by  reference  to  the  particular  business  or  other  concrete 


I' A  prori«i<3ii  of  so  aweepiBg  and 

b^raJ   a  ciiarftcter   has  even   been 

dterj  as  constttutionalljr  objection^ 

Dqtbcj  V-  State,  3S  Tex.  Cr. 

527,  40  I-.  B.  A.  £0L    See  §  41, 

pra, 

IT  State  V.  Hiiun,  61  Kait.  146. 
t  Cutting  V,  Kfttiftjia  Citr  St,  Y. 
1^3  U.  S.  79. 
I»*A  cliiflsificiition  tif  ptMldh^rM  iw^ 
log  to  tlia  amount  of  tnxos  paiti 
on  the?  itock  i>f  go*>"1»,  Te*i*icn<^s  [my* 
itig  1:25  or  more  being  exempt  from 


Uceiifle  fees,  held  arbitrary  aad  an- 
c«n»tltutiouaI,  State  v,  Miteliell 
(Me,),  53  AtL  387  J  hut  qucrs 
whether  it  is  not  the  irreaponsibLlity 
of  the  small  d<*alef  which  calls  for 
police  regulation.  Certainly  the 
critifisni,  that  the  select  inn  of  the 
amount  of  #25  rather  than  $24  or 
$26  Hhowgt  the  arbitrariness  of  tha 
nile,  19  untenable. 

2«  Consolidated  Coal  Co*  v.  Illinois, 
TS3  a  B.  20Sj  Daniels  v.  Hilgard, 
77  HL  640, 
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which  it  appears.  The  dangers  with  which  the  poliae 
power  capes  are  not  divitled  into  an  many  different  kinds  or 
degrees  as  there  are  economic  or  social  groups  or  fonnfi  of 
action ;  but  these  groups  or  forms  are  distinguished  by  a  cer- 
tain uniformity  of  practice,  in  which  an  evil  may  assome 
fipeeial  magnitude  which  calls  for  regulative  action  by  die 
state.  Therefore  there  is  a  rough  correspondence  between 
group  and  degree  of  danger,  and  the  greater  degree  of  danger 
peculiar  to  a  group  will  justify  its  being  singled  out  for  poiiee 
restraint.  Thus  it  is  generally  conceded  that  the  operation  of 
railroads  is  attended  with  so  much  risk  of  injur>"  that  speeiri 
rules  of  liability  are  justifiable,  and  it  is  no  objection  that  the 
danger  is  not  or  cannot  be  defined  abstractly,  without  refer- 
ence to  the  class.  It  may,  however,  be  that  the  pj^rticular  group 
is  singled  out  simply"  because  it  happens  to  arom?e  public  stten* 
tion,  or  because  the  restraint  may  serve  some  tdterior  interest 
by  which  the  business  is  affected,  Classifinatiou  oo  the  basis 
of  social  or  economic  groups  thus  easily  becomes  discrimina- 
tiori  in  the  objectionable  sense,  and  its  validity  is  then  ques- 
tioned. The  conatitutiouat  problem  is  one  of  the  otmoKl 
importauee:  Is  classification  legitimate?  Is  it  consist ent  with 
equality?  Classification  Is  undoubtedly  a  legitimate  legislative 
function,  but  it  is  also  clear  that  it  can  be  abused  in  such  a 
manner  as  to  produce  stibstantial  inequality  and  favoritism  or 
oppression.  In  consequence  of  this  liability  to  abuse,  legis- 
lative classification  has  in  recent  times  been  subjected  U)  a 
strong  judicial  control  ;2i  and  it  is  necessary  to  inquire  whether 
this  control  has  proceeded  upon  definite  constitutional  prin- 
ciples differentiating  lawful  from  imlawful  discrimination. 

§  726.  Synopsis  of  decisions. — It  will  be  of  advantage  to  give 
a  brief  synopsis  of  the  principal  cases  in  which  the  question 
of  discrimination  has  been  raised  and  decided ;  most  of  these 
cases  have  been  adverted  to  and  commented  upon  in  other 
connections. 

§  727.  Legislation  for  the  prevention  of  accidents. — Laws 
have  been  upheld  creating,  with  regard  to  railroad  companies 
only,  rules  of  liability  for  injury  to  person  or  property  which 

21  For  one  of  the  earliest  cases  in  equal  natural  rights,  see  People  t. 

which  class  legislation   (an  act  for-  Walbridge,    6    Cow.     (N.    Y.)    512, 

bidding  attorneys  to  buy  choses  in  1826;  but  the  court  disposed  of  this 

•ActVoii^  ^St^  \\xi^\jL^^<i  -a.^  <twi\x^T^  tQ  contention  with  a  few  words. 
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not  exist  at  common  law :  in  tmso  of  iojuiy  through  acts  of 
^llow  servants;*^  in  case  of  live  stock  killed  or  injured ;^-"*  in 
se  of  fire  caused  by  spiirks  from  locomotives.-*  The  special 
Bk  incident  to  the  operation  of  railroads  is  held  to  justify 
ie  imposition  of  special  duties.  On  the  other  hand,  a  boiler 
Bpeetors  act  may  exempt  from  its  operation  railroad  loco- 
stives  and  railroad  engineers,^  the  discrimination  being 
rhaps  justified  by  the  greater  difficulty  in  carrying  out  thi* 
Bpection  where  engines  are  constantly  moving  from  place  to 
ice. 

[For  obvious  reasons  it  is  legitimate  to  distinguish  between 
iger  and  shorter  roads  in  the  matter  of  safeguards  again&st 

^rtaln  accidents  whieh  are  more  liable  to  happen  on  the  for- 
pr.^®    By  analogy,  legidation  for  prevention  of  accidents  in 

liQes  may  except  those  which  employ  a  very  small  number 
mijiera,^^ 

[The  allowance  of  extra  costs  or  attorney's  fees  to  the  suc- 

sful    plaintiff  in  actions  against   railroad   corfipanies   for 

juries    is    sustained    in    some    states^*    and    condemned    in 

:iers.^^    The  TJnited  States  Supreme  Court  upholds  this  dis- 

i-*<*   and  in   this  connection   suggests  a  distinction 

Dial  legislation  against  railroad  companies  relating 

the  recovery  of  claims  in  general,  and  relating  to  the  recov- 

of  claims  which  are  in  some  way  connected  with  the  haz* 

douB  nature  of  the  railroad  business.    The  railroad  company 

ay  Bot  be  discriminated  against  in  so  far  as  it  is  merely  a 


taMisBouri    Paeiflc   B.    R.    Cci.    v. 
ckey,  127  TJ-  S,  205. 
Ij^lissoim   Pndflc    B.    B.    Co*    v, 
115  U,  8*  512;  Minneapolis 
1jo^%  B,  B«  Co.  V,  Beckwitli, 
U.   S,    26;    MtnneupoHa   &    St, 
B,  B.  Co,  Y,  Emmotii,  149  U, 
1364. 
i@t*  Louis  &  San   Fmncist^a   K. 
ir,  Mfttbewii,  im  U,  B.  1* 
estate    V,    MeMahom,    65    KIibh, 
g,  68  K.  W.  77. 

MNew  York,  N,  IT.  &  H.  H.  B, 
V.  Nf'w  Yiirk*  \m  tJ.  S.  628, 
rConsoliilated    Coal    Co,    v.    IIU* 

(Kius*iL&    PactHe    B-    B.    Co.    v. 


Mower,  16  Kan.  573;  Joliaaon  v, 
Chicago,  M.  &  St.  P.  E.  B,  Co.,  29 
Minn,  425,  13  N.  W„  673;  IlUiioi» 
Central  B,  E,  Co.  v.  Criiler,  91  Tenn, 
489,  19  8,  W,  618;  Gulf,  &<*.,  R.  B. 
Co.  V,  EHia  (Tox.),  18  8,  W.  723, 
17  L,  H.  A,  286;  Peoria,  &^?.,  R,  R. 
Co,  V.  Diiggan,  109  III,  537;  Par- 
kin»  T.  Bt,  IxiuiB  k  Iron  Mounttua 
R.  B,  Co,,  103  Mo,  52. 

«»WiTfler  v.  Chicago,  C.  &  W.  M. 
B.  R,  Co.,  70  Mich.  3B2;  South, 
^  N»  Ala.  B.  B,  Co,  v,  MorriB,  65 
Aim.  193. 

**>  Atrhidou,  &c,  B,  Co,  \\ 
Matthews,  174  U.  S.  90. 


LASSlPieATlON  AND  DISCBlMINATlOJtf- 


fl^ 


be  recover^^  of  debts  as  sueli  belongs  lo  tbe  \ 
an  justice  and  tlie  dmtinetion  drawn  by  iht^ 
De  taken  to  mean  that  in  the  adniLnistralinn  rtf  j^tiee 
Bt  equality  between  debtor  and  creditor,  nr  b#twf-im  the 
parties  to  litigation*  must  be  observe*!,*-  wbUe  in  lit* 
tise  of  the  police  power  discrimination  is  le^tttnaie  tf  £U 
pfle  b  to  induce  greater  care  against  accident,*^ 

L    Sanitary  legislation.^ A  statute  of  UlinoiB^  made  it 
rful  for  more  than  six  persons  to  occupy  the  same  rooo 
sleeping  purposes  at  the  same  time  in  any  lodging  heom 
y  city  of  100,000  inhabitants  or  more.     The  aet  wms  d#. 
i  unconstitutional  because  it  iiscriminated  betwe^?n  k^^ 
*-.      of   lodging   houses  and    kee  ^e^s    of   inns   and    boardi^ 
"^es,^-"^  and   the  statute  was  thereupon  a  men  tied  so  as  lo 
ide  these  classes,**^     The  court  said:     ^*If  intended  as  i 
usure  to  protect  healthy  the  act  should  have  been  directed 
against  the^evil  which  threatens  to  introduce  sickness  or  dis- 
ease, whether  found  in  a  lodging  hoiLse,  boarding  house  or 
hotels  and  as  its  penalties  are  not  so  leveled,  it  can  but  k 
regarded  as  partial  and  diseriminatory  legi^ilation/*    But  if 
a  lodging  house  is  one  in  which  persons,  thou^di  strangers  U> 
each   otli^^T*    are   allowed  to   inhabit   one  conim**n    rm>!n.^  t^'^ 
evil  attempted  to  be  remedied  hardly  seems  to  extend  to  hotels 
or  boarding  houses.     The  obnoxious  condition  may  prevail  in 


31  Gulf,  &c.,  R.  R.  Co.  V.  Ellis,  165 
U.  S.  150. 

32  See,  however,  as  to  corporations, 
§  714,  supra. 

33  See  Randolph  v.  Builder's,  &c., 
Supply  Co.,  106  Ala.  501,  17  Sou. 
731;  Chair  Co.  v.  Runnels,  77  Mich. 
104,  43  X.  W.  1006.  As  to  penalty 
for  not  paying  promptly  life  in- 
surance policies  see  Union  Central 
Life  Insurance  Co.  v.  Chowning,  86 
Tex.  654,  26  S.  W.  982,  24  L.  R.  A. 
504;  Fidelity  Mut.  Life  Ass'n.  v. 
Mettler,  185  U.  S.  308.  If  the  delay 
is  vexatious  and  not  justified  by  a 
bona  fide  defence,  the  discrimina- 
tion   against    life   insurance    compa- 

seems    justifiable    since    claims 
tl^em  on  the  part  of  the  in- 


sured are  entitled  to  special  consi-l- 
oration.  The  Supreme  Court  of  the 
United  States  upholds  also  legisla- 
tion granting  an  attorney's  fee 
against  an  insurance  company  unsuc 
cessfully  defending  an  action  for 
total  loss  in  case  of  fire  insurance. 
Farmers'  &  Merchants'  Insuranee 
Company  v.  Dobney,  189  U.  S.  301. 
S.  C.  below,  62  Neb.  213,  86  X.  W. 
1070.  The  decision  in  Gulf,  &c.,  R. 
R.  Co.  v.  Ellis  is  not  referred  to. 

34  April  21,  1899. 

35  Bailey  v.  People,  190  111.  28.  60 
X.  E.  98.* 

-o  Laws  1901,  p.  304. 
37  English    Public    Health   Act,  § 
89. 
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Irivatv  teneiiit*jitj< ;  but  ilic*  discrimiiiatitm  between  the  busi- 
ess  of  letting  rooms  for  lodjiin^  and  conditinns  of  private 
tiding  is  a  le^ilimatr*  oml*  under  the  jioliee  power,  and  would 
robalily  be  respeeted  by  the  eourts* 

§729.     Public  order .--Wlvere  a   permit   wa.s   required    for 

using  the  public  i^treets  for  proeessions,  au  exception  made  hi 
ivor  of  funeral  process! oiiS»  tire  coiapanies^  ntale  militia  and 
ilitical  parties,  wnn  held  to  constitute  a  diserimiuatioa  fntal 
the  whole   regtilalioit'***     lu  this  eai^e   theri-   was  also  an 
ilawful    delegation    of   uncontrolled    diacretiou    to    iidminiM- 
itive  authorities,    A  similar  discrimination  between  difft»rent 
inds  of  proee.^Bions  in  ^lassaphusettH  was  not  oiiesttoned.'^'' 
A  statute  of  Illinois  forbiddin*!^  the  use  of  the  national  tiag 
>r  advertising  purposes  made  an  exception  in  favor  of  art 
libit  ions.      It    wan   declared   uneoni^titutional    partly   upon 
liat  ground.^**     The   fact  tliat  an  art  exhibition   appeals  to 
igher   eentiraents   than   mercantile   adverti^intr   mt^ht   have 
een  held  to  justify  the  discrimination* 

i730.    Legislation  against  gamblingf.— A  statute  of  Missouri 

upheld  wlijch  punished  booluiiaking  and  potd  selling  on 

7ents  occurring  beyond  the  Ktate.^'     The  court  said  that  book- 

iking  on  events  oeearring  within  the  state  was  nut  thereby 

inetioned,  tliat  a  police  statute  need  not  iieccssiarily  deal  witli 

ie  whole  of  a  recognised  evil,  and  that  the  statnte  did  not 

trike  at  a  class  of  persons,  hut  at  a  class  of  transactions.    Bo 

act  was  sustained  in  Illinois  punishing  bookniaking  and 

Bol  selling,  and  eontainins?  a  proviso  that  it  should  not  apply 

the  actual  cuelosure  of  a  fair  or  race  track  associjition 
jring  the  time  of  the  meetings,  the  court  holding  that  the 
eta  made  on  the  race  tracks  were  left  to  the  prohibition  of 
le  general  statutes.'*^     [n  I\Iissouri  a  dli^crimituition  in  favor 

bookmaking  on  ract^  courses  was  first  condemned,  and  later 
1,  upon  a  very  slight  distinction,  sustained ,^^*    If  the  t^vil  of 


*»  Stare  V,  Den«t',  HA  Wi».  585.  *=(  Swigart  v,   t'eopk^   154   IlK  2M. 

|3«C^m.  V,  PlaiRie*i  14S  Maps.  375,  ^a  Statf)  v,  Walah,  136  Mo,  400,  37 

N.  E.  :!2i,  :*  L,  II  A.  1  iL\  n,  W.  in^,  as  U  R*  A-  L»31  ;  stale  V, 

|i"Htih8trat  v.  Fwplc*  185  111.  133,  Thi>iiip«ii(H  lt*f*  Mt>.  1433,  54  L.  R,  A. 

N.  E.  41,  411  1..  R.  A.  l"^!;  m^c  |  9M;  tlif*  m't  of  ^H97\  whii?h  was  up- 

l3,  trnpnt.  li*>l*t^  liitfertMl  frum  the  net  of  1§&5 

j^tHtat*'  V,  BitrgdocrfcT,  K'T  Mow  1,  iu  tb«»  fiiet  t}i;it  it  roqiiirfil  n  liceiiBe; 

L*  R,  A.  K46.  It  rmUy  mUeA  |Ki>rHf*>rc  to  the  dig- 
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betting  can  be  reduced  by  localising  it,  this  should  be  held  a 
sufficient  ground  for  discrimination.  The  Criminal  Code  of 
Illinois^^  punishes  the  making  of  contracts  to  have  or  give  the 
option  to  sell  or  buy  at  a  future  time  any  grain  or  other  com- 
modity, stock  of  any  railroad  or  other  company,  or  gold.  The 
Supreme  Court  of  Illinois,  treating  the  statute  as  referring 
only  to  the  specified  articles  of  property,  sustained  it,  because 
the  remedy  need  only  be  as  comprehensive  as  the  evil  the  law 
designed  to  remove.  '*It  is  not  indispensable,  in  order  to  be 
constitutional  the  section  should  embrace  all  kinds  of  personal 
property  whether  such  kinds  of  personal  property  had  usually 
or  commonly  been  the  subject  of  option  dealing  or  not."*' 

§  731.  Legislation  against  fraud. — It  is  not  held  to  be  unjust 
discrimination  that  the  law  singles  out  for  punishment  fraud 
committed  against  or  in  a  particular  kind  of  business.***  Thus 
the  law  may  punish  those  who  by  deception  obtain  board  or 
lodging  ii>  any  hotel,  while  it  has  no  similar  provision  for  the 
protection  of  boarding  houses.*^  The  law  may  single  out 
bankers  for  punishment  for  receiving  deposits  when  in- 
solvent;^® but  it  may  not  make  a  separate  crime  of  offenses 
committed  against  a  particular  bank  by  its  officers.**^  The  law 
may  forbid  the  use  of  harmless  coloring  matter  in  oleomar- 
garine, while  allowing  it  in  butter.^^  If  the  practice  of  coloring 
winter  butter  has  been  carried  on  so  long  as  to  be  regarded 
legitimate,  it  may  be  said  that  the  public  is  not  defrauded 
thereby. 

§  732.     Licensing  occupations. — In  Ohio  an  act  which  re- 
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uiremeiits  of  the  act,  was  held  to  eoastltute  an  invaiid  dift- 

fimiiiatiim.^  It  is  in  W  pn^suuied  tliMt  if  tht*  iii*t  had  provided 
iiat  the  iiji^mberji  of  th^*  linn  or  eor  pom  lion  iiut  i^xamined 
iboiild  not  engage  directly  in  tJie  wtirk  of  phunhing,  it  might 
lave  been  upheld. 

Ill  Minnesota  an  act  whieh  exempted  from  eertain  restric- 
ions  on  peddling,  nmnufaeturers,  niechaaic!^,  nurseryment 
Saraiers  and  butchers  fteUlng  their  own  wares,  was  for  that 
t»a8on  declare{i  to  be  void.^  The  decision  ignores  the  fact  that 
he  policy  of  the  leffinlalion  regardinjj:  peddlers  m  determined 
^^  tlie  lack  of  settlement  of  those  who  follow*  the  biminess,  and 
hat  this  objection  does  not  apply  to  the  classes  excepted  by 
|ie  act.  In  Iowa  the  exemi)tion  of  p(»rsona  who  have  served 
n  the  luiion  army  or  navy,  from  the  payment  of  a  license  lee 
br  peddfjn^*-.  hns  been  held  nneonstitutionah^ 

^  733.  Begnlation  of  rates  and  charges,— In  the  regntation 
f  railroad  rates  the  legislature  may  classify  railroads  accord- 
Ug  to  the  amonnt  of  huf^iness  iir  according  to  the  length  of  the 
ine  of  the  railroad»^  but  a  business  not  enjoying  special  priv- 
le^es  may  not  be  diseriminateil  a^aini^t  on  a(»eonnt  of  its  size, 
pinee  that  would  single  out  the  owner  simply  by  reason  of  the 
juccessfnl  fonduet  of  a  luisiness;^  the  classification  would 
roceed  on  the  theory  **that  althoufrh  he  makes  a  charge 
rhich  everybody  else  in  the  same  business  makes,  and  which 
i  l>erfeetly  reasonable  ao  far  as  the  value  of  tlie  services  ren- 
lered  to  th<'  individuals  seekingr  them  is  concerneti,  yet  if  by 
Jie  aggregation  of  business  he  is  enabled  to  make  large  profits, 
is  charg^es  may  be  cut  down."  In  the  matti»r  of  rates  of 
UtereKt  a  provision  limiting  the  rate  of  discount  to  be  ebarered 
\y  individual  hankers  only,  was  declared  nneon-Htitntional,* 
Mit  after  the  law  had  been  amended  by  omitting  the  word 
•individual/*  it  was  sustained^ 

I  8lAte  V.  Gardiner,  5S  Oh.  St.  599,         *  Chicago,   B.   &  Q.   B.  B.   Co.   v. 

3Btat«  V.  Wagner,  U9  Minn.  20*},  man,  125  U,  S.  (ISn, 

;  L.  B.  A.  677;  nphoM  in  Nebriiska  «  Ci>tting   v.    Kiu^sas   Ciiy   8t,    Y. 

hr    piirposeft    of    tiycution,    Bos©a-  Co*,  \3Z  U,  S,  79. 

Ha0m  V,  Slsite,  RH   N.   W.   1053,  .^7  <»  carter  v,  Cftlomnn,  84  Alii.  1:56, 


B.  A.  1I*J2;  also  in  Pen  n  sylvan  in, 
ffcw  Cantlf  V,  Ctithr,  15  Ph.  Biip^r. 

*L  611',  rs:^'5. 

'  8tatt*     \\    UfirbrotikL     111      Itmu 
6:   5fi  I..  IL  A.  570. 


^  YnnogbloLu]  V,  Hinninfviiam 
Tnigl  ^  Bnvlngs  du,  95  Alii.  52\,  'iO 
I..  B.  A.  BK 


750  CLASSIFICATION  AND  DISCRIMINATION.  §  734' 

An  act  allowing  a  higher  than  the  regular  rate  of  interest 
to  pawnbrokers  was  held  valid  in  California.*^ 

The  strong  preponderance  of  opinion  is  in  favor  of  the  valid- 
ity of  legislation  making  an  exception  from  the  general  usury 
laws  in  favor  of  building  and  loan  associations  on  the  ground 
that  the  co-operative  nature  of  their  plan  of  business  makes 
the  general  objections  to  usury  inapplicable.® 

§  734.  Anti-trust  legislation. — The  provision  contained  in 
many  statutes  against  trusts,  that  the  law  is  not  to  apply  to 
agricultural  products  or  live  stock,  while  in  the  possession  of 
the  producer  or  raiser,  was  sustained  in  Texas  on  the  ground 
that  in  the  case  of  producers,  etc.,  who  must  dispose  of  their 
products  quickly  and  who  have  no  facility  for  combination, 
the  conditions  are  different  from  those  affecting  the  sellers  or 
buyers  of  other  articles.^  ^  The  Supreme  Court  of  the  United 
States,  however,  declared  the  Illinois  anti-trust  act  unconsti- 
tutional because  it  contained  a  similar  exception,^*  holding 
that  the  classification  bore  no  reasonable  or  just  relation  to 
the  acts  prohibited.  A  wider  power  of  discrimination  was 
conceded  under  the  taxing  power  than  under  the  police  power. 
The  argument  relied  upon  by  tlie  Supreme  Court  of  Texas  to 
justify  the  (exception  was  not  referred  to  by  the  Supreme 
Court  of  the  United  States. 

§  735.  Labor  legislation. — An  act  requiring  glass  screens 
for  the  protection  of  motormen  on  electric  cars  only,  while  no 
similar  i)rotection  need  be  furnished  on  cable  or  steam  cars,  is 
s^ustaiued  in  Ohio.^*    The  court  says  it  cannot  judieiaHy  kao''^ 


r 

■  tiirtitftl  \m  )n*alth.*'''     The  Supreme  Court  of  lUino^  on  iht* 
H  oilier  haDi],  has  (leclartid  e  f^itatute  utieanstitutional  which  pro- 
H  VKlt*d  thnt  no  feiTinh*  should  be  employed  in  any  faetory  or 
H  workshop  more  than  eight  hours  in  any  one  day  or  forty-eiejht 
H  hours  in  any  inie  we4*k,  partly  iijjou  the  ground  that  thi*  right 
to  contract  was  libi.i*ty  and  property  and  could  not  be  abso- 
lutely eon  trolled  by  tlie  legklature^  partly  uptm  the  gronnfi 
Bthat  there  %\nA  arbitrary  disicrimination  between  manufaetur- 
ers  and  merchants,  aufl  betw**en  womtm  and  men  J^   A  Nebra.ska 
law  establishing  an  ei^dit  hours*  day  for  all  classes  of  im^^han- 
H  ics,  servants  and  laborers,  excepting  those  ensraged  in  farm 
Hand  dom*^stic  labor,  was  held  invalid,  partly  as  makinsr  an 
^J  unjustifiable  diRerimination  between  diflferent  claj^sfs  of  labor- 
Hera,  partly  as  taking  liberty  and  property  withoat  due  proeesB 
"^cf  lawJ^ 

A  statute  of  California  prohibiting  work  in  bakeries  from 
6  p.  HL  on  Satur<lays  to  6  a,  m.  on  Sundays  was  declared  un- 
constitutional as  special  legislation  not  warranted  by  the 
peculiar  conditions  of  the  business,*'*  while  the  regulation  of 
hours  of  labor  in  bakeries  has  been  upheld  in  New  York,*^ 

»Statnt»^H  making  it  nnhtwful  for  barbers  to  do  business  on 
Sundays,  while  the  estrei^^e  of  other  callin^'8  is  either  not  for- 
bidden, or  is  left  to  the  general  Sunday  laws,  which  impose 
»lirfiter  penalties!  or  allow  it  to  be  determined  as  a  question  of 
fact  whether  a  businei^is  is  a  work  of  necessity  or  not,^*  have 
been  held  invalid  in  Illinois,^ ^  California, ^^  and  Washington. ^* 
while  they  are  sn!5taiued  in  New  Yark,^-  Miehigan,*^  Tennes- 
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1^  Holder*  V.  Hiif  Jj,  IGS)  U.  B.  366. 

uEitdiie  v,  PwpJe,  155  UL  M, 

i»  Lriw    V.    Roes    Printing    Co,»    41 

[Kcbr.     127;     but    see    Wen  ham     v* 

[Btate  (Neh.),  91  N.  W.  4til,  58  L,  IL 

A   S25,  eight  hours'  tlay  for  women, 

in  Ex    t**^''*^    Weatortidil,    55    Cal 

[550.     Yet  ^ve  rend  in  u  treatise  on 

Itlie   b^giei^c    couilitirms   of   occupii^ 

lions:      '^That    th(«    liibor    in    bake 

Eiattaes  IS  very  dumnixiiig   to  bealth 

f»ud  «horteni  life  in  well  known   tu 

|lhe  trade  and  eaiiMci*  it  U*  h^  iifiven 

ap  wlienevcr  cimimstiiiicea  p(*rniJt/' 

|,(J.   T,    Aflid^e,    Hyifii^n^j    Diacfisce, 

liid  Wort^lity  of  DccupBliotiB,  Ijon* 


i*  People  V,  Lt>i*-hiipr,  76  N,  Y* 
Sup*  396,  73  App,  Div,  120. 

19  Cammonwcaltb  v,  Wftldmau,  140 
Pii,  8JJ,  U  L.  R.  A,  563;  State  r, 
Freder*c-k»  45  Ark.  347;  Stone  v. 
Graves,  145  Mass.  353,  13  N.  E,  906; 
Ungericbt  v.  Stute^  119  Ind.  373,  21 
N.  E-  1082. 

16  Eden  v.  People,  161  IlL  290,  43 
N.  K-  1108. 

•-^0  Ei  parte  JcDtisclx,  112  Gai  468. 

-1  Tacoma  v.  Krech,  15  Wash.  296. 

32  People  V.  navTJor,  149  N.  Y, 
195.  43  N.  E,  541. 

?3  People  V.  Belief,  90  Mich.  151, 
22  L.  R.  A.  Bm,  57  N.  W.  1094- 
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see,24  Minnesota^  and  Oregon,^®  the  decision  in  the  Minne- 
sota case  being  affirmed  by  the  Supreme  Court  of  the  United 
States.27 

Weekly  payment  or  store  order  acts  have  been  held  consti- 
tutional though  confined  to  factories,^*  or  to  mines  and  fac- 
tories,2o  and  on  the  other  hand  have  been  declared  unconsti- 
tutional because  confined  to  mines  and  manufactories,**^  or  to 
merchants  on  the  one  side  and  coal  operatives  on  the  other,** 
or  because  confined  to  specified  classes  of  corporations,**  or  to 
corporations  or  trusts  employing  ten  or  more  persons."  K 
the  practice  of  using  store  orders  was  confined  to  the  employ- 
ments singled  out  by  the  legislature,  the  classification  would 
seem  to  be  legitimate.  Since,  however,  the  prohibition  can  be 
made  general,  it  is  safer  to  avoid  the  question  by  doing  so. 
The  store  order  act  upheld  by  the  Supreme  Court  of  the  United 
States**  was  general  in  character.  An  act  allowing  plaintiff 
in  actions  for  wages  if  successful  to  recover  an  attorney's  fee 
in  addition  to  damages  and  costs  was  upheld  in  Illinois,**  and 
declared  invalid  in  Ohio*®  and  Michigan,*^  and  a  statute  of  Tex- 
as allowing  such  recovery  of  attorney's  fees  in  certain  actions 
including  actions  for  wages,  against  railroad  corporations  only, 
was  held  to  be  unconstitutional  by  the  Supreme  Court  of  the 
United  States.*®  A  coal  weighing  act  was  declared  unconstitu- 
tional in  Illinois  partly  because  its  provisions  applied  only  to 
mines  whose  products  were  shipped  by  rail  or  water.**  Acts 
making  it  unlawful  for  employers  to  prevent  employees  from 

2*Breyer  v.  State,  102  Tenn.  103.         «i  Dixon  v.  Poe  (Ind.),  65  N.  E. 

2^S?itfltC!  V.  Petit,  74  Minn,  376.  51S. 
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joming  labor  unious,  or  to  dischargL*  oi*  threaten  to  diseliargt* 
th*^m  ou  aeeoiint  of  siieli  couneetioD,  have  been  declared  un* 
Dnstitutional  in  Jlifcjsouri  and  llliaois  partly  a^  lot rrf tiring 
itb  the  free  right  of  contract,  partly  because  dkeriminating 
^tween  union  and  nou-union  mc^o.'*'^'  It  is  not  easy  to  see  how 
the  legislature  has  power  to  proteet  membership  in  trade 
lions  it  can  do  so  otherwise  than  by  an  aet  applying  specially 
members  of  unions.  If  there  in  a  discrimiDatiou  it  consists 
this  that  the  employer  may  not  threaten  to  discharge  a  man 
icause  he  is  a  member  of  a  unioOj  but  may  tlireaten  to  dis- 
charge a  Hian  because  he  is  not  a  member  of  a  union.  The 
jrgument  therefore  is  in  reality  that  if  yon  give  one  class  of 
Hben  some  protection,  you  must  give  another  class  not  the 
same  but  a  corresponding  proteet  ion.  The  act  to  be  equal 
in  spirit  would  have  to  provide  that  no  employer  shall  threaten 
to  discharge  a  laborer  either  because  he  is  or  because  he  is  not 
a  member  of  a  union »  This  is  carrying  the  principle  of  equality 
one  step  beyond  its  usual  application,  since  the  legislature  in 
dealing  with  one  evil,  is  compelled  to  deal  also  with  a  different 

til  which  may  not  have  made  itself  felt  as  such, 
§  736,  Principles  deducible  from  decisions. — The  foregoing 
^  nopsis  of  decisions  shows  the  law  in  a  formative  state:  the 
courts  assert  the  power  to  ciuidemn  classifiiuitjon  that  seems 
just,  but  have  not  in  their  arguments  proceeded  much  be- 
nd gimeral  phrases  of  denunciation.  It  is  easy  to  find  very 
ceping  expressions  in  favor  as  well  as  against  the  power 
classification.  The  Supreme  Court  of  the  United  States 
said  **the  speciilc  regulations  for  one  kind  of  business, 
^hich  may  be  necessary  for  the  protection  of  the  public*  can 
ver  be  the  just  ground  of  complaint,  because  like  restriction« 
re  not  imposed  upon  other  business  of  a  different  kind/'^' 
and:  ''Indeed,  the  very  idea  of  elassitication  is  that  of  in- 
equality, so  that  it  goes  without  saying  that  the  fact  of  in- 
equality in  no  mauDer  determines  the  matter  of  eonstitutlon- 
#lity/"*^  Tet  within  three  years  after  the  decision  last  cited 
e   court  condemned   two  important   state   statutes   on   the 


Ute   V.   JoloWp   120   Mo,    163; 
ni*«pic  V.  People,  188  ITK  176,  5g 
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*  I  Boon  Hing  v,  Ci-owley,  113  V. 
8,  T03,  1885. 

*2  Atchison,  &c.p  B,  Co,  v.  Mat- 
thewi,  174  TJ.  a  08,  106,  nB9, 
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ground  of  unconstitutional  classification.^  ^  The  Supreme  Court 
of  Illinois,  in  the  case  of  Vogel  v.  Pekoc,**^  in  which  it  sup- 
ported a  legislative  classification,  explained  a  long  line  of 
previous  decisions  against  classification  as  finding  suflScient 
support  in  the  violation  of  other  constitutional  rights. 

§  737.  Systematic  legislation.— The  statement  that  the  rem- 
edy should  be  coextensive  with  the  evil  has  been  used  by  the 
same  court  to  sustain  a  classification  in  one  case,  and  to  annul 
a  classification  similar  in  principle  in  another."*'*  Fluctuations 
and  inconsistencies  are  inevitable  when  a  new  constitutional 
principle  is  in  process  of  development.  What  will  be  the  final 
result  of  this  development?  The  stringent  exercise  of  judicial 
control  will  tend,  and  is  already  tending,  to  bring  about  more 
systematic  methods  of  legislation.  If  legislation  is  piecemeal 
or  haphazard,  the  danger  is  inevitable  that  legislators  may  bo 
influenced  by  the  clamor  of  interests  without  ascertaining  the 
existence  of  conditions  requiring  special  legislation,  or  by  a 
misapprehension  of  those  conditions  due  to  a  skilful  presenta- 
tion of  one-sided  and  partial  views.  Systematic  legislation 
means  that  the  whole  range  of  the  danger  or  evil  is  presented 
and  that  the  classes  excepted  as  well  as  those  covered  are 
taken  into  consideration.  If  in  a  comprehensive  codification  of 
labor  laws  particular  trades  are  specified  as  requiring  special 
treatment,  there  is  a  certain  guaranty  that  the  discrimination 
is  not  without  valid  reasons.  The  guaranty  would  be  still 
greater,  if  the  details  of  classification  were  left  to  administra- 
tive regulation  under  adequate  securities  for  the  judicial  anti 
impartial  exercise  of  such  power  ;^®  but  the  principles  of  such 
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g  738w    Fonnulatlon  of  principle*^ — The  constant  and  imme- 
orial  practice  of  legislation  sanctions  regulations  and  re- 
train ts  confined  to  particular  classes  of  business.    Nearly  th<* 
hole  of  the   former  English  economic   k^gislation   consisted 
f  statutes  each  of  wliioh  dealt  with  one  trade  only,  and  the 
rly  Araerieau  inspection  la%vs  singled  out  special  classes  of 
tierebandise.     It  has  never  been  intimated  that  all  possible 
forms  of  mercantile  fraud  must  be  dealt  with  or  none,  or  all 
sanitary  dangers  or  none.     It  has  always  been  characteristic 
of  English  legislation  to  proceed  tentatively,  step  by  step,  and 
many  important  reform.^  could  have  been  accomplished  in  no 
other  %vay,^*    Under  the  operation  of  the  Fourteenth  Amend- 
ment^ the  legislative  power  is  certainly  not  as  free  in  this  re- 
Bpect  as  it  used  to  be,  and  on  the  whole  this  restriction  is  a 
distinct  gain,  for  it  tends  towards  equality,  and  in  a  democracy 

» equality  is  the  surest,  and,  in  the  long  run,  the  only  possible 
guaranty  of  liberty.     But  classification,  and  therefore  class 
legislation,  has  not  yet  been  abolished,  it  is  merely  placed  un- 
der judicial  control.    The  x^rinciples  guiding  such  control  musf 
he  evolved  by  further  adjudication;  it  seems^  howcTer,  that 
the  trend  of  decisions  may  be  summarised  in  the  following  lim* 
itations:    Where  a  restraint  is  confined  to  a  special  class  of  acts 
r  occupations,  that  class  nnist  present  the  danger  dealt  with 
b  a  more  marked  and  uniform  degree  than  the  e!asses  omitted; 
nd  where  the  restraint  is  gcuend,  with  certain  exceptions*  the 
3£cepled  classes  must  either  be  entirely  free  from  the  danger, 
r  the  exception  must  tend  to  reduce  the  general  danger,  or  a 
istinct  and  legitimate  public  policy  must  favor  the  toleration 
of  the  evil  under  circumstances  where  it  is  outweighed  by 
preat  benefits.     The  decisions  of  the  Supreme  Court  of  the 
United  States  seem  to  bo  in  accordance  with  these  principles. 


♦*  It  may  even  be  said  tbat  par- 
ji Hilar  laws  nntl  (*ufrtoini  UJifl  spe^ 
[jal  privileges  have  bc?eri  the  pre- 
Lirsijrfl  of  many  of  the  moat  valtaed 
nmiTton  rijclits  and  prindpW  of  tho 
niKieru  law;  witiieeB  the  deviBfibility 


of  laiiil*  its  des(*ent,  to  all  children, 
th«  gyatem  at  recording  deeds,  ne^ 
4;L;thibilily  of  cliuses  in  at^tjon,  pat- 
c^nt  rights  and  eopyrighty  incorpora' 
tion,  &c* 
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[references  are  to  sections.] 

ABUTTING  OWNER, 

special  use  of  street  by,  172. 

upon  street,  cleaning  sidewalks  by,  620. 
ACCOUNTANTS, 

regulation  as  to  certified  public,  495,  673,  note  50. 
ACROBATIC  AND  AERONAUTIC  EXHIBITIONS,  120. 
ACCUMULATIONS, 

prohibition  of,  368. 
ADMINISTRATIVE  DISCRETION.     See  Discretion. 
ADMIRALTY  AND  MARITIME  JURISDICTION, 

police  legislation  under,  66. 
ADULTERATION.    See  Foodstuffs. 

definition  of,  280,  723. 
ADVERTISEMENTS  AND  SIGNS, 

unsightliness  of,  182,  and  note  1. 

by  prostitutes,  246. 

of  claims  for  sale,  301. 

use  of  flag  in  advertisements,  63,  183,  729. 
AGRICULTURAL  PRODUCTS, 

exception  of  from  operation  of  laws  against  trusts,  invalid,  356,  734. 
ALIENATION, 

conditions  against,  invalid,  515. 

law  restricting  to  less  profitable  disposition,  516. 

restraints  upon,  365,  366. 

suspension  of  power  of,  367. 
ALIENS.     See  Chinese. 

registration  of,  45. 

refusal  of  license  for  sale  of  liquors,  207,  706. 

right  to  hold  or  dispose  of  property,  515,  516,  706,  720. 

deportation  of,  and  federal  power  over,  704. 

state  power,  705. 

protection  of,  under  Fourteenth  Amendment,  706. 

right  to  carry  on  business,  706. 

non-resident  aliens  as  members  of  corporations,  707, 
ALTERATIONS, 

in  buildings,  involving  partial  prohibition,  542. 

excessively  expensive,  548,  549. 
ALUM, 

in  baking  powder,  prohibition  of,  32. 
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[references  are  to  sections.] 

AMUSEMENTS,  PUBLIC.  See  Theaters. 

what  are,  250. 

theater  regulations,  251. 

license  of  places  of,  administrative  discretion  in  issuing,*  652. 
ANARCHISM, 

freedom  of  speech  and,  475-478. 

propaganda  of,  as  inciting  to  crime,  476,  477. 

legislation  of  Illinois,  477. 

federal  law  forbidding  entry  of  those  opposed  to  organized  govern- 
ment, 478. 

legislation  of  New  York  and  New  Jersey,  478. 
ANIMALS.    See  Cruelty  to  Animals,  Cattle. 

bodies  of  dead,  property  unless  they  become  nuisance,  125,  522. 

destructive  animals,  121. 

federal  inspection  of,  when  meat  intended  for  exportation,  136. 

keeping  of,  in  city,  may  be  forbidden,  141. 

running  at  large  of,  156,  526. 

running  on  streets,  168. 

cruelty  to  animals,  248,  249. 

abandonment  of  disabled,  249,  523. 

compulsory  improvement  of  breed  of,  438,  439. 

killing  of  abandoned,  and  compensation  to  owner,  249,  523. 

killing  of  diseased  animals,  524. 

license  to  keep  within  city,  644. 
APPOINTING  POWER, 

vested  in  private  associations,  673. 
APPROPRIATION  OF  PROPERTY.     See  Eminent  Domain. 
ARCHITECTS, 

qualifications  of  determined  by  law,  118,  493. 

examination  of,  and  exemption  of  those  already  practicing,  684. 
ARID  STATES, 

water  in,  414-417. 
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{references  are  to  sections.] 
ASSASSINATION, 

political,  477. 
ASSEMBLY,  RIGHT  OF, 

unlawful  assembly,  477. 

under  constitution,  480,  484. 
ASSOCIATED  PRESS, 

restrictive  by-laws,  345. 

obligation  to  furnish  news,  386. 
ASSOCIATION,  RIGHT  OF, 

history  of,  481. 

political  associations,  481. 

in  America,  and  power  of  control,  482-484. 

for  economic  and  commercial  purposes,  see  corporations  and  combina- 
tions. 
ASYLUM.    See  Inebriates,  Insane. 

for  habitual  drunkards,  227,  623. 

commitment  of  insane  to,  252-254. 

right  to  apply  for  discharge  at  any  time,  255. 

private,  state  control  of,  256. 
ATHEISTS, 

disqualifications  of,  461. 

denial  of  God  as  blasphemy,  465. 
ATTORNEYS.    See  Law,  Practice  of. 

laws  requiring  service  of,  without  compensation,  613. 

corporation   required   to   pay  fees  of,   in   action  against  it  for  dam- 
ages, 637,  714,  727. 

required  to  reside  in  state  where  practicing,  711. 

recovery  of  attorney's  fee  by  laborer,  in  action  for  wages,  735. 
ATTORNEY'S  FEES, 

in  addition  to  damages,  as  penalty,  637,  714,  727,  735. 
AUCTION  SALES, 

regulation  of,  and  license  of  auctioneers,  290,  652. 

license  of  auctioneer,  and  freedom  of  commerce,  294,  295. 

of  articles  in  original  package,  cannot  be  taxed,  295. 
BAKERIES, 

laws  regulating  work  in,  316,  317,  735. 
BAKING  POWDER.    See  Alum. 
BALLOTS, 

conditions  annexed  to  printing  at  public  expense,  483. 
B>ANKING, 

requirements  of  bond  or  deposit  to  engage  in  business  of,  40. 

restriction  of  business  to  corporations,  364,  401. 

systematic  official  control  of  institutions  of,  399. 

ground  of  supervision  of  business  of,  400. 

private  banker,  exempt  from  restrictions,  401. 

restrictions  upon,  applied  to  business  done  under  title  of  bank,  495. 

savings  banks,  fitness  of  organizers  required  in  New  York,  651. 

issue  of  notes  may  be  made  a  monopoly  by  government,  662. 

punishment  of  banks  for  receiving  deposits  when  iiianl«»ni   731. 
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[references  are  to  sections.] 

BANK  NOTES.    See  Banks. 
BANKRUPTCY, 

federal  power,  65. 

state  and  federal  laws,  306,  307. 

retroactive  laws,  557. 
BANKRUPT   SALES, 

legislative  and  municipal  regulation  of,  292. 
BARBERS.    See  Trades  and  Occupations. 

regulation  of,  494. 

restriction  of  business  of,  to  citizens,  706. 

Sunday  work,  forbidden,  735. 
BATHING   ESTABLISHMENTS, 

safety  requirements,  120. 
BETTING.     See  Gambling. 

contracts  unenforcable,  190,  195. 

statutory  regulation  of,  195. 

dealing  in  futures  as,  201. 

betting  at  horse  races,  discrimination  in  favor  of,  730. 
BEACONS  AND  BUOYS, 

local  power  regarding,   80. 
BIBLE, 

reading  of,  in  public  schools,  463. 
BICYCLES, 

license  upon  owners  of,  38. 

requirement  of  numbers  for,  41. 

free  use  of  streets  for,  168. 

long  continued  racing  on,  prohibition  of,  248. 
BILLIARDS, 

playing  for  money,  or  loser  to  pay  for  use  of  table,  192. 

tables  and  bowling  alleys,  license  or  prohibition  of,  193. 
BILLBOARDS, 

limitation  of  height  of,  118,  182. 
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[references  ABE  TO  SECTIONS.] 

BOARDING  HOUSES.    See  Inns  and  Lodging  Houses. 

for  emigrants,  posting  of  rates  required,  41. 

registration  of  guests,  46. 

laws  against  overcrowding,  728.  ' 

BOARD  OF  TRADE, 

legitimacy  of  business  of,  202. 

quotations  of  must  be  furnished  equally  to  all,  386. 
BONDS  AND  DEPOSITS, 

as  measure  of  police  control,  40. 

requirement  in  quasi-public  businesses,  40,  297,  494. 

bond  required  in  sale  of  liquors,  207. 

required  of  warehousemen,  297. 
BOOKS, 

sale  of  obscene,  236,  237. 

censorship  of,  471. 

New  York  statute  requiring  furnishing  of,  at  reasonable  prices,  375. 
BOOK-MAKING. 

prohibition  of,  195. 

on  streets,  as  obstruction,  169. 
BOOMS.    For  Floating  Lumber. 

flooding  of  lands  in  connection  with,  409,  413. 
BOTTLING  ACTS, 

question  whether  for  protection  of  public  interest,  298. 
BOULEVARDS, 

heavy  vehicles  may  be  forbidden  on,  171. 

houses  required  to  be  set  back,  on,  181,  514,  note  41. 
BOUNTIES, 

conditions  attached  to  grant  of,  24. 

to  sugar  producers,  constitutionality  of,  428. 
BOWLING.    See  Billiards. 
BREAD, 

regulation  of  sale  of,  275. 

regulation  of  price  of,  375. 

assise  of,  374. 
BREWERY, 

rendered  useless  by  prohibitory  liquor  legislation,  539,  540. 
BRIDGES.    See  Navigable  Waters. 

erection  of,  by  state  authority,  over  navigable  rivers,  72,  80. 

local  regulation  of,  159. 

exclusive  charter  right  to  erect,  362,  363,  675. 

compensation  to  riparian  owner,  when  bridge  piers  built  upon  his  land, 
404. 

when  an  obstruction  to  navigation,  407. 

perpetual  bridge  monopoly  a  contract,  679. 
BROKERS, 

dealing  in  foreign  bills  of  exchange,  tax  upon,  not  tax  on  interstate 
eommerce,  74,  79. 


*  [r^BIIKNC£B  ark  to  S1CTIQKS.1 

BtJ  -tontiiiiied, 

frt  reign  legislation  cant  rolling,  203. 
Qopoj  of^  in  France^  aboLuhed,  5ST. 
J^ITY.     See  Cruelty  to  Axiif  al^,  FttiiM.  Fksbts. 
Efports  and  amusenients,  24$. 

lo  animalflf  249. 
BUCKET  SHOPS.    See  OAMBUKi*  HonaES, 

prohibition  of,  59^  202. 
BUlliDING  AND  LOAN  AB80CTAT IONS, 

payment  bj,  of  premiums  in  additioD  tu  regular  rate  of  interei^  SOL 

rates  of  interest,  exception  as  uxj  in  ease  of,  733. 
BUIU>INGS  AND  8TBUCTURES.    Sm  Uovsm. 

inspection  of,  47,  12S. 

limitation  of  height,  118,  ISO,  514,  538. 

permits  for  construction  of,  118, 

regulatioD  of,  for  hen  1th,  I2i,  54£. 

regulation  as  to  sightJJnesB,  ISO,  181, 

party  walls,  443, 

permits  to  ere^^t  eannot  be  made  dependent  tipcm  itiKiOitti^lled  a^niinis* 
trative  discretioji,  643,  644, 

permits  for  moving,  644. 
BUBtALS.     See  C«;uetK]UXs. 

police  coDtTol  of,  125. 
BUSINESS  AFFECTED   WITH    A    PUBLIC   INTEMEST. "   See   POBUC 

rXT£B£ST,   BUSIKEBS    APFECTED   WiTIl. 

CAB  STANDS, 

privilege  to  keep,  as  justification  of  regulation  of  fares,  377. 

as  special  use  of  streets,  173. 
CAMP  MEETINGS, 

prohibition  of  temporary  business  in  neighborhood  of,  175,  note  15. 
CANADA  THISTLES, 

obligation  to  remove,  617. 
CARCASSES, 

of  animals,  as  nuisance,  522. 
CATTLE, 

quarantine  against  infected,  77,  82,  129. 

federal  inspection  of,  when  meat  is  to  be  exported,  79. 

state  quarantine,  excluding  infected,  from  state,  83,  129,  136,  138. 

state  laws  regarding  treatment  or  destruction  of  diseased,  129. 

slaughtering  of,  regulated,  129. 

quarantine  against  cattle  from  another  state,  as  means  of  discrimina- 
tion, 138. 

regulations  to  prevent  cruelty  to,  in  course  of  transpc^rtation,  249. 

killing  of  infected  cattle,  and  compensation,  524. 

killing  of,  by  moving  trains,  and  railroad's  liability  in  damages,  629, 
634,  727. 

railroad's  liability  for  bringing  diseased  cattle  into  state,  634. 
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[references  are  to  sections.] 

CEMETERIES, 

local  power  to  remove  or  locate,  125,  141. 

removal  of,  as  nuisances,  178. 

reasonableness  of  regulation,  530. 

prohibition  of,  where  established  under  license,  565. 

prohibition  of  creation  of,  as  discrimination  in  favor  of  existing,  689. 
CENSORSHIP.    See  Stage  Censorship. 

of  press,  471. 

in  time  of  war,  471,  note. 

laws  of  Russia,  as  to,  471,  note. 
CHARGEABLE, 

persons  actually  chargeable  and  persons  likely  to  become  chargeable, 
271,  491. 
CHARGES.    See  Rates  and  Charges. 
CHARITY.     See  Trusts,  Eleemosynary. 

state  control  of  private,  or  charitable  institutions,  268,  269. 

gifts  to  charitable  corporations,  legislative  regulation  of,  369. 
CHARTERS.    See  Corporate  Charters. 
CHICAGO, 

anarchists,  case,  477. 
CHILDREN.    See  Minors,  WojiEN  and  Children,  Parent  and  Child. 

regulation  of  conditions  of  work,  131,  310. 

employment  of  young,  forbidden,  258. 

employment  of,  as  actors,  259. 

commitment  to  reform  school,  260-263. 

placing  out  in  other  states,  by  charitable  societies  of  other  states,  re 
strained,  263  n. 

compulsory  education  of,  264,  265. 

truant  schools,  265. 
CHINESE, 

registration  of,  by  act  of  1892,  45. 

exclusion  of  Chinese  labor,  329,  486. 

cannot  be  compelled  to  live  in  separate  portion  of  city,  491. 

discrimination  against  in   granting  laundry  licenses,  and  Fourteenth 
Amendment,  655,  706. 

disqualified  from  giving  evidence  in  favor  of,  or  against  white  men,  in 
criminal  cases,  693,  n.  33. 
CHIROPODIST, 

alien  forbidden  to  engage  in  business  of,  in  New  York,  706. 
CH08ES  IN  ACTION, 

sending  without  state  for  collection  prohibited,  301. 

prohibition  of  purchase  by  lawyer,  725  n. 
CHRISTIAN  SCIENCE, 

regulations  of  the  practice  of  medicine  and,  133,  154. 

compulsory  vaccination  and,  144n.,  447. 

and  treatment  other  than  medical,  154,  468. 
**edical  treatment,  468. 
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CIGARETTES, 

prohibition  of  manufacture  and  sale  of,  130,  134. 

as  articles  of  commerce,  137,  145. 
CITIZENSHIP,  RIGHTS  OF, 

and  sale  of  liquors,  229. 

and  interstate  migration,  488. 

negroes*,  under  Fourteenth  Amendment,  691. 

and  public  oflBce,  706. 

citizenship  of  United  States  confers,  in  several  states,  708,  709. 

*  *  Citizenship  and  domicil  united  * '  as  requirement  for  participation  in 
common  property  of  state,  712. 
CIVIL  DAMAGE  ACTS.    See  Liquors. 

liquor  and  gambling,  626. 
CIVIL  RIGHTS  LEGISLATION, 

federal  and  state,  693,  694. 
CLAIMS, 

sending  out  of  state  for  collection,  301  n. 
CLASSIFICATION.    See  Class  Legislation,  Equality,  Discrimination 

statutory  and  equality,  610. 

discrimination  and,  in  general,  682. 

for  police  regulation,  724,  725. 

judicial  control  of  and  attitude  towards  legislative,  725,  736,  738. 

in  anti-trust  legislation,  exclusion  of  agricultural  products,  734. 

principle  of  valid  classification,  738. 
CLASS  LEGISLATION, 

bottling  acts  as,  298. 

regulation  of  hours  of  labor  in  factories  as,  313,  314. 

in  regard  to  payment  of  wages,  320,  321. 

regulation  of  charges  in  particular  classes  of  business,  378. 

special  rates  for  railroad  mileage  tickets  as,  393. 

statutory  classification,  and  Fourteenth  Amendment,  610. 
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INAGE, 

f ederfil  power,  65. 
ptiblic  monopoly,  066, 
OLLECTION  AGENX'IES.    See  DuBToas,  Pboteotiok  Of, 

annojing  prHcrii?eH  forbidden,  30 L 
OLORED  FEBSOKS.    3m  Neg&okk. 
OLORING  MATTUR,    See  FoodstuitS|  OLBOMARGAiiJNl. 
when  a  subetEntia)  ingretlientf  32. 
when  used  lo  deceive,  32. 
Tequirement   of  oJfenaive  {!Ql«>TiDg  in   mannf3i(!tnre  of  oleomargEiiae; 

49»  282. 
need  in  oleomargarine,  62,  77,  2S4,  7S1, 
colored  nettiitg,  to  make  fruit  look  atlrEctivej  2S6. 
OMBINATIONS  IN  RESTRAINT  OF  TRADE*     See  TRUSTSp  Monop- 
oly, Conspiracy,  Law  of. 
federal  control  and  commerce  ulauie,  IB,  341|  M2« 
English  legislation^  338. 
fflate  (egislatioii,  339,  340. 
federal  legifilation,  341. 
wb@a  xtianufacturiug  coaceniB  are  In  rastralnt  of  interstate  commerce, 

79,  341,  342. 
<*oriimon  law  rules  and  their  application,  20O,  343-353, 
agreements  ttot  to  deal  with  those  reftifiing  to  adopt  certain  rules,  ^5. 
contract  for  eielusive  sale  of  certain  goods^  346, 
division  of  biisiricss  or  rp^lation  of  rates,  347, 
agreement  hy  vendor  not  to  engage  in  same  business,  348. 
consolidation  of  for|ior(itinTis^  349-35L 
corporaiioos  as,  351,  352« 
ngreements  to   fix  prk-p,   354, 
constitntiotiaUty  of  legislalion,  355, 
acrimi nation  by  laws  in  fnvor  of  agricultural  products,  356,  734* 
INATIONS  OF  EMPLOYERS, 
legat  iia  means  of  combating  labor  unionBt  '^26. 
and  labor  anions,  337,  356, 
MBINATIONS  OF  LABORERS,    Hm  Trade  Unioks. 
MMERCE.     See  Combinations   in    Restraint  op  Trade,    Inspkc^tion, 
Railroads  and  Common  Carriers,  QOAit^KTrNE,  Original  PACKAtiis 
Doctri:ne,  Tbubts. 
no  I  a  regulation  of,  to  require  railroadB  to  post   rates  for  interstate 

traffic,  41. 
itate  law  requiring  coloring  of  oleomargarine  when  it  is  an  article  of 

eomnterce,  4&^  5S,  284, 
labols  on  *'conviet-made'*  goods,  5f>, 
federal  legislation  under  eommcrce  cdauap,  65-67, 
fedentt  control  over  state  legislatiini,  B9-N5, 

ngeat  of  railroad  of  anotlier  Estate  free  from  Hctsnie  tax,  73,  79,  2051, 
ngent  of  express  company,  engaged  in,  73, 
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COMMERCE— continued. 

drummers,  engaged  in  interstate  conmiercc,  free  from  license  tax,  74, 

294. 
tax  upon  auctioneers  selling  goods  from  another  state,  74,  295. 
state  regulations  affecting  interestate  trains,  135,  699. 
federal  control  of  state  laws  for  inspection  of  articles  before  export, 

and  of  imported  articles,  75,  77,  233,  277. 
state  liquor  regulations  and  interstate,  76,  230-233. 
business  which  is  commerce  distinguished  from  business  not  commerce, 

79. 
freedom  of,  when  congress  has  not  acted,  80. 
original  package  doctrine,  81,  232,  284. 
state  cannot  discriminate  against  imported  articles,  82. 
lawful  articles  of,  what  are,  83. 
state  police  power  and  freedom  of,  84. 
summary  of  principles  of  federal  control  of,  85. 
and  state  regulation  of  immigration,  101,  705. 
tax  upon  emigrant  agents  not  a  tax  upon  interstate  commerce,  74,  79, 

328,  489. 
state  inspection  and  quarantine,  136,  138,  139,  705. 
local  police  pow^er  and  interstate,  159. 
lotteries  and  commerce  power,  198. 
state  exclusion  of  paupers,  and  burdens  upon  those  bringing  into  sUt^ 

271. 
state  taxation  of,  invalid,  295. 
strikes,  when  an  interference  with,  341,  356. 
manufactures,  when  controlled  by  commerce  power,  341. 
sale  of  manufactured  product  from  one  state  to  another,  342. 
trusts  and  federal  power,  341,  341*,  355. 
fish  and  game  laws  iiiterfering  with  freedom  of,  420. 
civil  rights  legislation  as  regulation  of,  694,  699. 
state  cannot  forbid  aliens  engaging  in,  706. 
rpi^ulatiuns  as  to  itlucraot  dealers  from  otber  atatea  as  regulati^jp  ot 
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COMPENSATION— continued. 

for  injury  to  property  by  public  use,  507-510,  576. 

and  taking  or  regulation  of  property  under  police  power,  511-517. 

taking  samples  of  foodstuffs  for  inspection,  and,  519. 

for  property  destroyed  to  check  fire,  or  from  military  necessity,  534- 
537. 

for  property  rendered  useless  by  change  of  legislation,  constitutional 
question,  539-541. 

on  abolition  of  slavery,  584-586. 

for  loss  in  abolition  of  trade  monopolies  in  Europe,  589. 

lawful  property  cannot  be  taken  without,  602. 
COMPETITION.    See  also  Unfair  Competition. 

legislature  cannot  protect  from,  60,  288,  293,  494. 

danger  of,  justifying  Sunday  legislation,  186. 

justifying  protection  of  class,  155. 

combinations  to  restrict  or  prevent,  347,  349-351,  354. 

whether  it  creates  inequality  of  circumstances  and  conditions  so  as  to 
justify  discrimination  in  charges,  391,  392. 
COMPULSION, 

as  an  instrument  of  the  police  power,  22. 
COMPULSORY  ASSOCIATIONS.     See  Enforced  Benefits. 

as  means  of  control^  56. 

principles  applying  to,  57. 

applied  to  callings  affecting  public,  for  which  license  is  required,  57. 

of  riparian  proprietors,  to  prevent  inundation,  113,  442,  619. 
COMPULSORY    BENEFITS.     See    Drainage,   Irrigation,   Compulsory 
Insurance. 

discussion  of,  428-444. 

compulsory  insurance,  432-437. 

compulsory  improvement  of  land  or  of  breed  of  animals,  438,  439. 

compulsory  joint  improvements,  440-444. 
COMPULSORY  EDUCATION.    See  Education. 

regulations  concerning,  264-266. 
COMPULSORY  INSURANCE, 

in  Germany,  432. 

constitutionality  of,  433-437. 

in  connection  with  registration  of  titles,  435. 

teachers'  pension  fund,  436. 

of  workmen,  437. 
COMPULSORY  SERIVCE, 

of  laborers,  448-452. 

specific  enforcement  of  labor  contract,  450-452. 

attorneys  requirM  to  defend  poor  persons,  613. 

emergency  services,  614. 
CONCEALED  WEAPONS.    See  Arms. 

carrying  of,  90  and  note  19. 
CONDITIONAL  PARDON, 

valid  conditions  of,  104. 
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CONSCRIPTION, 

military,  614,  note. 
CONSEQUENTIAL  DAMAGES, 

509,  570. 
CONSPIRACY,  LAW  OF, 

and  labor  organizations,  330-332,  335,  356. 

agreement  constituting  conspiracy,  and  agreement  merely  unenforce- 
able, 345. 

agreement  that  purchaser  shall  not  sell  goods  of  any  other  person,  346. 

division  of  business,  or  regulation  of  rates,  347. 

and«  beneficial  trade  agreements,  355. 

trusts  and  labor  unions,  356. 

and  anarchistic  agitation,  476. 
CONSTITUTION, 

as  judicially  enforceable  law,  17. 

policy  of,  as  enforced  by  courts,  20,  21. 

amendments  to,  passed  in  consequence  of  adverse  judicial  deci8ion^ 
155. 
CONSTRUCTION  OF  STATUTES, 

principles  of,  158,  n.  9. 
CONTAGIOUS  AND  EPIDEMIC  DISEASES.     See  Quaraittine,  Disin- 
fection. 

report  of,  required,  43,  52. 

inspection  in  cases  of,  47. 

state  prohibition  of  immigrants  having,  71,  88,  122,  705. 

federal  power  over  diseased  immigrants,  123. 

in  animals,  state  quarantine  against,  129,  136,  138. 

state  quanintine  against  another  state  where  epidemic  exists,  139. 

any  one  having  knowledge  of,  required  to  report,  614. 
CONTRACTS.    See  Cokporate  Charters,  Dartmouth  College  Case 

limitation  of  hours  of  iabor  as  affecting  freedom  of  contract,  155,  500. 

gaming  contracts  unenforceable,  190,  195,  201. 
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ONTRACTS — continued. 

federal  power  and  impairment  of,  558. 

bankruptcy  and  legal  tender  laws  affecting,  557,  558. 

specie  contracts,  559. 

scaling  laws,  560. 

license  to  pursue  business  prejudicial  to  safety  and  morals,  561. 

license  to  conduct  lottery,  563. 

liquor  licenses  not,  564. 

license  of  offensive  establishments  not,  565,  602. 

exemptions  from  public  service  not,  566. 

exemptions  from  Jiability  for  debt,  567. 

determination  of  charges  in  corporate  charter,  or  by  municipality  under 
legislative  authority,  570-572. 

license  to  use  streets  or  public  property  for  term  of  years  as  contract, 
576,  577. 

inviolability  of,  and  vested  rights,  578,  579. 

license  for  limited  time,  580. 

revocable  Ucenses,  582. 

exclusive  charter  right  a,  675,  679,  680. 

charter  or  grant  not  exclusive,  and  municipal  establishment  of  compet- 
ing enterprise,  677. 
ONTBACT  LABOR, 

federal  law  regarding  importation  of,  65,  329,  486. 

and  state  laws,  450,  451. 
ONVICT  LABOR, 

report  of  Industrial  Commission  on,  310. 
ONVICT-AL^DE, 

labelling  goods,  50. 
OPYRIGHT, 

federal  power,  65. 

history  of  author's  rights,  663. 

federal  legislation,  664. 

exercise  of  privilege  for  public  benefit,  665. 
ORNERING  THE  MARKET, 

defined,  200. 

prohibition  of,  340. 
0BP0RATI0N8.    See  Corporate  Charters. 

reports  as  to  lawful  conduct  of  business,  54. 

reports  of  violation  of  law,  55. 

compulsory  testimony  of  shareholder  or  officer,  55,  note. 

licensed,  for  particular  business,  219. 

holding  stock  of  rival  corporations,  349. 

power  must  be  exercised  by  directors  and  cannot  be  surrendered  to 
trustees,  350. 

consolidation  of,  349-351. 

monopolistic,  351,  352,  354. 

general  coporate  rights,  357. 

discussion  of  powers  and  regulation,  357-364. 
49 
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CORPOEATIONS— continued. 

formation  of  as  royal  prerogative,  358. 

formation  by  special  charter  or  under  general  act,  359. 

doctrine  of  ultra  vires,  360  and  note  8,  715. 

usual  restrictions  on  organisation,  360. 

charter  as  contract,  361  and  u.,  561,  569,  715. 

reservation  of  power  to  change  charter,  361. 

police  power  cannot  be  contracted  away,  362,  561,  562. 

charter  power  to  fix  rates,  and  legislative  regulation,  362. 

regulation  of,  cannot  destroy  property,  362. 

affected  with  public  interest,  regulation  of,  363.  , 

charter  power  to  fix  rates,  and  legislative  regulation,  363. 

compulsory  incorporation  to  engage  in  certain  business,  364. 

statute  of  mortmain,  368. 

religious  and  charitable,  restrictions  upon  holding  property  by.  369. 

may  be  required  by  law  to  exercise  corporate  powers  for  purptjse  for 
which  created,  439. 

limited  liability  of,  567,  714. 

determination  of  rates  in  charter,  as  contract,  570-572. 

eleemosynary,  state  power  in  changing  direction  of,  or  directing  admin- 
istration of  trust,  597-600. 

discrimination  against,  in  administration  of  justice,  714. 

are  persons,  within  constitutional  protection,  715. 

foreign  corporations,  valid  conditions  imposod  upon  by  state,  716. 

foreign,  engaged  in  interstate  commerce,  717-720. 

holdings  of  land  by  foreign,  engaged  in  commerce,  719,  720. 
CORPORATE  CHARTER.     See  Corporations. 

as  contract,  24,  361,  561,  569. 

police  power  cannot  be  contracted  away,  24,  362,  561-564,  580. 

conditions  annexed  to  grant  of,  to  college  or  university,  267. 

bye-laws  under,  in  restraint  of  trade,  illegal,  344. 

power  by,  to  hold  stock  in  other  corporations,  349. 
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lORPORATE  POWERS  OF  STATE— continued. 

regulation  of  meetings  and  parades  in  public  places,  644. 

state  institutions,  and  common  state  property,  use  by  non-resident,  712. 
OTTON, 

in  the  seed,  restraints  on  sale  of,  93. 
REDITORS, 

preference  to  those  within  state  invalid,  709. 

sending  claims  out  of  the  state  for  collection,  301,  note. 
EIME, 

misdemeanors  distinguished  from,  26. 

criminal  law  as  sanction  of  police  legislation,  26. 

self  crimination,  53,  54. 

prevention  of,  86-110. 

prevention  of  by  police  patrol,  86. 

prevention  of  by  regulating  certain  businesses,  93,  289. 

criminal  law,  and  local  ordinance  power,  157. 

incitement  to,  476,  477. 

intent  in  crime  and  misdemeanor,  635. 

conviction   of,   debarring  person   from  certain   occupations,   110,   287, 
544,  545. 

knowledge  presumed,  in  statutory  offense  635,  636. 
BIMINAL  CHARACTER, 

cannot  be  punished  as  such,  94-96. 
BIMINAL  LAW, 

as  sanction  of  police  legislation,  26. 

distinguished  from  police  power,  in  dealing  with  fraud,  272. 
BIMINALS, 

supervision  of  known,  86. 

detention  of  suspected  criminals  upon  charge  of  vagrancy,  100. 

control  after  conviction,  102-110. 

conditional  pardon,  104. 

indeterminate  sentence  and  parole,  105-107. 

suspension  of  sentence,  apd  probation,  108. 

police  supervision  of,  after  expiration  of  sentence,  110. 
BUELTY  TO  ANIMALS, 

legislation  to  prevent,  249. 

regulation  to  prevent,  in  transportation,  249. 

killing  of  abandoned  animals  by  society  for  prevention  of,  523. 
ULTURE, 

freedom  of,  479. 
AIRY, 

license  to  keep  within  city  limits,  643,  644. 
AMAGE, 

remoteness  of  cause  of,  as  affecting  liability,  612. 

civil  damage  acts,  626. 

liability  for,  when  not  due  to  negligence.  633-634« 

civil  and  penal  liability  for,  636L 


modificatioHS  of  doctrine,  362,  562,  563. 

eleemosynary  trusts  and,  597. 
DEAD  BODIES, 

property,  when  acquired  for  dissection,  125. 

control  of  burial  of,  125. 

of  animals,  property  unless  they  become  nuisances,  522. 
DEBTORS,  PROTECTION  OF.    See  Usury,  Legal  Tindhl 

in  general,  300. 

in  collection  of  debts,  301. 

publication  of  debts,  301. 

sending  claims  for  debt  out  of  state  for  collection,  301  n. 

usury  laws,   302-304,  557. 

bankruptcy  legislation,  305-307,  557. 

legislation  against  contracts  payable  in  gold,  308,  309. 

legal  tender  laws,  558,  559. 

exemption  from  liability  for  debts,  567. 

legislation  may  not  discriminate  against  railroad  as  debtor,  7! 
DELEGATION   OF  LEGISLATIVE   POWER, 

to  administrative  board  or  officer,  34,  496,  497. 

to   professional  associations,   56,   57. 

to  prison  boards,  in  regard  to  parole  or  indeterminate  sentence 

to  administrative  officer,  in  regulation  of  parades  and  meet! 
643. 

in  requiring  consent  of  majority  of  inhabitants  of  distriet  1 
business,   207,  212. 

to  community  and  local  option,  217.       • 

to  people  of  district  to  determine  as  to  location  of  nozioas 
ment,  645. 

to  administrative  officer  or  board,  to  frame  rules  for  admiflBii 
tain  occupations,  649. 
DEPARTMENT  STORES, 

ordinance  or  statute  regarding,  invalid,  148,  494. 
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DIPLOMA, 

from  institution  of  learning,  as  evidence  of  professional  qualification, 
133. 

Disability, 

of  ex-convicts,  110,  210,  544,  545. 
of  aUens,  207,  704-707,  720. 
of  women,  701-703,  244. 
DISCRETION.     See  License,  Discrimination,  Equality,  Parades  and 
Processions.  * 

uncontrolled,  of  administrative  officer  in  granting  license  or  permit, 

212,  642-645,   632. 
judicial  control  of  administrative,  in  grant  of  licenses,  653-655. 
DISINFECTION, 

in  case  of  contagious  diseases,  123. 
temporary  dispossession  of  property  for,  518. 
as  precautionary  measure,  521. 
DISCRIMINATION.    See  Equality,  Classification,  Race. 
in  railroad  rates,  common  law  rule,  73. 
in  taxing  peddlers,  74.^ 

against  products  of  other  states  by  inspection  laws,  76,  77,  277. 
under  color  of  sanitary  regulation,  138,  139. 
against  imports,  by  state,  82,  138. 
principle  of  non-discrimination,  82. 
against  certain  schools  of  medicine  or  persons  by  examining  board. 

152-154,  647,  673  n. 
against  poor,  in  definition  of  nuisances,  178. 

against  district  in  confining  unwholesome  establishments  to  it,  179. 
in  liquor  legislation  against  products  of  other  states,  232,  233. 
against  imported  articles,  by  license  fees,  294,  295. 
in  regulation  of  hours  of  labor,  against  factories  or  other  specified 

industries,  313,  317,  735. 
between  men  and  women  in  limitation  of  hours  of  labor,  313,  314,  735. 
against  specified  industries  in  legislation  regarding  payment  of  wages, 

320,  321. 
between  combinations  of  labor  and  combinations  of  capital,  337,  356. 
in  anti-trust  laws,  in  favor  of  certain  industries,  356,  734. 
by  public-service  corporation,  in  furnishing  service,  387. 
by  railroad  companies,  in  rates  for  long  and  short  hauls  or  because  of 

size  of  shipments,  391,  392. 
requirement  of  special  mileage  rates  as,  393. 
against  certain  organisations  in  permitting  street  parades,  174,  468, 

481,  643,  729. 
in  licensing  occupations,  497. 
in  regulation  of  contracts,  500,  502. 
and   uncontrolled   administrative   discretion  in   granting   license,    212, 

642-645. 
judicial  control  of  administrative  discretion  to  prevent,  653-655. 
statutory  classification  and,  610,  724,  725. 
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DISCRIMINATION— continued. 

in  the  fixing  qualification  for  admission  to  professions,  in  favor  of  exist- 
ing practitioners,  544,  545,  683,  684. 

in  favor  of  existing  establishments  by  prohibition  of  erection  of  nev 
ones,  687. 

between  localities,  688-690. 

because  of  race,  691-700. 

because  of  sex,  701-703. 

against  aliens,  704-707. 

against  non-residents  of  state  or  United  States,  708-712. 

against  corporations,  in  regulation  of  industry,  715. 

in  police  measures  against  different  evils,  721,  723. 

between  lodging  houses  and  hotels  in  prohibiting  overcrowding,  728. 
DISPENSARY    SYSTEM, 

in  South  Carolina  and  elsewhere,  218,  233. 

constitutionality  of,  666. 
DISTRICT  OF  COLUMBIA, 

exercise  of  police  power  with  regard  to,  67. 
DIVISION  FENCES.     See  Neighbors'  Rights. 

joint  erection  of,  444. 
DOCKS.    See  Wharfs,  Piers  and  Docks. 
DOGS, 

property  in,  421. 

tax  upon  to  pay  damages  resulting  from  killing  of  sheep,  434. 

if  kept  in  unlawful  manner  or  for  unlawful  purpose,  may  be  destroyed, 
526,  527. 

double  damages  for  injury  caused  by,  635. 
DRAINAGE, 

majority  may  compel  minority  of  owners  to  join  in  improvementa»  127, 
441,  442. 

drains  and  ditches,  when  across  private  property,  constitutional  ques- 
tion, 427. 
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llt^ERSNCES  ABl  TO  SIOTIOKB,] 

DUE  PB0CEB8  OF  LAW, 

ftppijed  to  legiilatioD^  *20*  ' 

and   Fourteenth   Am  end  men  t^   60, 

and  eoninement  of  prostitutes  by  adminittr^tiTQ  procesa^  S44* 

in  commitment  of  insane  persons  to  nBylum^  25S,  £54. 

in  commitment  of  ckildren  to  reform  si:1ido]s,  260-262, 

taking  of  property,  and  bankruptcy  laws,  307* 

and  trust  legislatiou^  355. 

taking  property  bj  repeal  or  alteration  of  corporate  charter,  362»  363, 

and  unreasonable  regiilation  of  railroKd  cUfer^es,  3§0,  61 L 

reasonablenesfi  of  cbarges  can  only  be  established  by,  3S1,  3S0, 

in  case  of  attfick  upon  governmenti  475^  n.  11. 

compensation  for  property  tnkcn   for  public  use,  5t)6. 

hearing  in  case  of  deatruetii>ti  of  property  as  nuisance,  521|  S3L 

in   killing  -abandoned    animals,    B^B. 

in  forfeiture  of  property,  526^  527* 

change  of  legislative  policy  rendering  existing  property  u«eleil|  53S- 
\  040. 

ftnd  equal  protection  of  lawSf  611* 
EASEMENT, 

fee  of  street  in  adjoining  owner  and  public  easement,  160. 

of  public  for  use  of  navigable  water,  4D3-405. 

riparian  owner '»  eaaement  of  access  for  navigable  streami,  408,  409* 

as  to  use  of  water  by  riparian  owners,  414, 

of  mutual  support,  424. 

of  drains,  ditches  and  private  roads,  427* 
ECONOMIC  INTEEESTS, 

in  general,  12.  , 

attitude  of  government  towards^  15, 
EDUCATION, 

may  be  made  eompnbory,  264. 

truant   schools,   265. 

state  control  of  private  schools,  266. 

graduate  instruction  and  state  contrelj  267. 

freedijm  of  culture,  479, 
ELEVATOES,    Bee  Gbain  Elevators- 
EMBALMING, 

regulation  of,  125,  132,  493, 
EMBANKMENTS.     See  Biparian  Ownois. 

duties  of  riparian  owners  to  erect,  114,  409,  619. 
EMINENT  DOMAIN.     See  Compensation. 

eiereiso  for  public  purpose,  181. 

may  be  exercised  for  conversion  of  brook  into  navigable  river,  413. 

taJdng  of  property  by,  504-506. 

may  be  ejrerciaed  to  secure  raising  of  grade  of  land,  for  Banitary  pur- 
poses, 617. 


requirement  of  license  fee  from,  328  489. 
EMPLOYERS'  LIABILITY, 

for  injury  to  laborer,  322,  633. 
EMPLOYMENT  AGENCIES, 

regulation  of,  287,  328. 
EMPLOYMENTS.     See  Trades  and  Occxtpations. 

sanitary  regulations  in  certain,  131. 
ENQINEEBS, 

licensing  of  railroad,  73. 

rules  prescribing  qualifications  of,  by  state,  80. 

licensing  of  mining  engineers,  115. 

licensing  of,  on  steamboats,  117. 

abandonment  of  train  by,  in  case  of  a  strike,  333,  452. 

cost  of  examination  of  railroad,  placed  upon  conmpany,  022. 

licensing  of,  by  administrative  officer,  648. 
ENGLISH  CONSTITUTION, 

relation  of  statutory  law  to,  17. 
ENGROSSING, 

common  law  rule  against,  200. 

English  and  American  legislation  against,  838,  889. 
ENTAILS, 

introduced  from  England,  367. 

abolished  by  statute,  591. 
EQUALITY  AND  EQUAL  PROTECTION  OP  THE  LAWS, 

of  participation  in  public  benefits,  23. 

violation  of,  in  statutory  definition  of  nuisances,  178. 

and  limitation  of  number  of  licenses  to  sell  liquor  or  engage  i 
business,  211,  640,  672. 

and  uncontrolled  administrative  discretion,  642-645,  652. 

discretion  in  granting  liquor  or  other  licensee,  212. 

of  male  and  female  laborers,  and  labor  legislation,  818,  814. 

vinlRtion    nf.    in    rpcnilAfincr    hnnra    nf    Inhnr    onil    novm*n4    t%9  «*i 
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EQUALITY  AND  EQUAL  PROTECTION— continuecL 

principle  of,  and  licensing  of  occupations,  497. 

natural  and  social  inequality,  603. 

political,   604. 

in  England,  France,  Prussia,  605-607. 

in  American  state  constitiutions,  608. 

under  Fourteenth  Amendment,  609-611. 

and  classification  for  police  regulation,  610,  682,  721-725. 

unreasonable  regulation  of  railroad  rates,  and  equal  protection  of  law, 
611. 

application  of  principle  of,  611. 

and  special  burdens  upon  persons  and  property,  in  general,  612-615. 

where  business  not  one  which  can  be  engaged  in  as  a  common  right, 
640. 

control  of  administrative  discretion  in  granting  licenses,  in  interest 
of,  653-655. 

and  natural  monopoly,  658-661. 

appointment   of  examiners  for   admission   to   certain   professions,  by 
associations,  673. 

prohibition  of  erection  of  new   establishments,  as  discrimination  in 
favor  of  those  in  existence,  687. 

civil  rights  legislation,  693,  694. 

separation  of  races  and,  700. 

discrimination  between  sexes  and,  701-703. 
ESTEAY8, 

impounding  of,  where  owner  not  at  fault,  635. 
EXAMINING  BOARDS, 

medical,  representation  of  different  schools  of  medicine  on,  153,  647. 
EXCHANGES, 

regulation  of  stock  exchanges,  202,  203. 

restrictions  as  to  membership  in,  345. 
EXCOMMUNICATION, 

a  form  of  social  control,  484. 
EXPATRIATION, 

right  of,  487. 

EXPLOSIVES, 

transportation  of  nitroglycerine,  within  state  control,  88. 
*      report  of  sale  of,  93. 

regulations  to  prevent  accident  in  transportation  of,  117. 

manufacture  and  storage  of,  119. 

prohibition  of  storing,  within  city  limits,  565. 

permit  to  store  cannot  depend  upon  uncontrolled  administrative  discre- 
tion, 643. 

EXPULSION   FROM  CLUBS, 

as  form  of  social  control,  484  note. 


limitation  of  hours  of  labor  in,  131,  149,  316,  317,  735. 

limitation  of  hours  of  female  laborers  in,  311-314. 
FEDERAL  CONTROL, 

of  state  police  legislation,  69-84. 

summary  of  principles  of,  85. 
FEDERAL  POLICE  REGULATIONS, 

in  general.  65. 

as  to  commerce  and  navigation,  66. 

as  to  Indians  and  territories,  67. 
FELLOW-SERVANT  RULE, 

715  n.  42. 

abolished  with  regard  to  corporations,  with  regard  to  railroad 
tions,  727. 
FENCES.     See  Division   I-^knces. 
FENCING  RAILROAD  TRACKS, 

629,  637. 
FERTILISERS, 

inspection  of,  277. 
FERRIES, 

on  waters  between  states,  72  n.  9. 

exclusive  franchise  to,  and  prohibitions  of  monopolj,  668. 

exclusive  franchise  to,  as  contract,  675. 

municipal  power  to  grant  exclusive  franchise,  678. 

FIRE, 

regulation  of  building  to  prevent,  33,  118. 

destruction  of  property  to  check  or  prevent,  118,  634,  585. 

owners  forbidden  to  set  fire  to  their  own  buildings,  118. 

every  one  at  fire  may  be  required  to  assist  in  extinguishing  it,  i 

caused  by  sparks  from  locomotive,  and  liability  of  railroad,  628 
FIRE  INSURANCE.    See  Insukance. 

compulsory  in  Germany,  432. 
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FIEE  LIMITS— continued. 

uncontrolled   discretion   of  administrative   officer  in   allowing  erection 
of  wooden  buildings  within,  644. 

establishment  of,  does  not  affect  existing  frame  buildings,  685. 
FIRE  SALES, 

regulation  of,  292. 
FISH  AND  GAME, 

laws  protecting,  24. 

history   of   legislation,   418. 

methods  of  hunting  or  fishing  forbidden,  418. 

possession  of  in  closed  season,  unlawful,  418,  516,  635. 

constitutionality  of  legislation,  419,  422. 

laws  interfering  with  interstate  commerce,  420. 

summary  destruction  of  property  used  for  unlawful  fishing  or  hunting, 
527. 

game  unlawfully  killed  may  be  summarily  destroyed,  528. 

non-residents  of  state  may  be  charged  for  hunting  or  fishing  licenses, 
712. 
FLAG, 

legislation  forbidding  use  of,  in  advertisement,  63,  183,  729. 
FLOOD, 

action  of  state  to  prevent,  114. 

duties  of  riparian   proprietors,   114,  409,  619. 

flooding  land  by  mill  dams,  compensation  for,  410-413,  508. 

preservation  of  forests  as  means  of  preventing,  423,  619. 
FOODSTUFFS, 

regulations  to  prevent  sale  of  impure  milk,  32,  147. 

inspection  of,  and  commerce  power,  77. 

adulteration  of,  41,   129,  280. 

regulations  to  prevent  fraud  in  sale  of,  147,  279,  280,  282-284. 

taking  samples  for  inspection,  and  compensation   for,   519. 

sale  of  adulterated,  035,   723. 
FOREIGN  COMMERCE.     See  Commerce. 
FOREIGN  CORPORATIONS.     See  Corporations. 

distinction  between  carrying  on  commerce  in  state  and  exercising  cor 
porate  powers  in  state,  717,   718. 
FORESTALLING, 

common  law  rule,  200. 

English  and  American  legislation  against,  338,  339. 
FORESTS, 

protection  and  preservation  of,  423. 

when  required  for  protection  from  floods,  619. 
FORFEITURE, 

of  property  unlawfully  used  or  acquired,  judicial  process  in,  525-528. 

of   license   for   cause,   546    (n.   26). 

under  United  States  laws,  of  property  used  for  illicit  distillery,  627. 
FORNICATION, 

punishment  of,  240,  241. 


655. 

protection  of  negroes  under,  692. 

protection  of  aliens  under,  706. 
FRANCHISE, 

to  occupy  streets  with  tracks,  requires  legislative  authority, 

right  to  incorporate  as  franchise,  358. 

to  use  streets,  under  special  act,  and  for  exclusive  use,  660. 

exclusive,  to  ferry  companies,  668. 

exclusive  franchise  as  contract,  675. 
FRAUD, 

in  general,  12. 

prevention  of  in  sale  of  oleomargarine,  77,  84,  146,  147,  284, 

prevention  of  in  sale  of  milk,  147. 

preventive  measures  against,  272,  273-298. 

forms  of  legislation  against,  272. 

prohibition  and  regulation  to  prevent,  285. 

on  creditors,  by  selling  stock  of  merchandise,  287,  n.  3. 

public  and  private  interest  in  prevention  of,  298. 
FREE  MASONS, 

exemptions  of,  from  restrictions  on  other  associations,  481. 
FRESH  MEATS.    See  Markets. 

inspection  of,  as  regulation  of  commerce,  77,  138. 

required  to  bo  sold  in  public  markets,  640. 
FUTURES.     See  Options   and   Futures. 
GAMBLING, 

legislation  regarding,  189-203. 

police  power  over,  188. 

contracts  unenforceable,  190,  195,  201. 

common  gamblers,  191. 

dealing  in   futures  as,   201. 

forbidden  when  public,  453. 
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GAMBLING    HOUSE— contiinr^. 
bucket  shops,   202. 
recovery  of  gambling  losses  against  owner  of  premises,  who  allows  use 

as,  626. 
one  within,  presumed  to  know  character  of  place,  636. 
GAME.     See  Fish  and  Game. 
GAMES  OF  CHANCE, 

legislation  concerning,  190,  191. 
and  games  for  pastime  and  recreation,  189. 
GAMES  OF  SKILL, 

licensing  of,  192,  193. 
GARBAGE, 

collection  of,  and  property  in,  522. 
business  of  removing  and  license,  641,  670. 
removal  as  monopoly,  670. 
GAS, 

waste  of  natural,  constitutionality  of  legislation  forbidding,  422. 
regulation  of  pressure  in  pipes,  556. 

charter  or  grant  to  company  to  erect  gas  works,  and  municipal  com- 
peting establishment,  677. 
exclusive  monopoly  to  gas  company  a  contract,  679,  680. 
GAS  COMPANY, 

forbidden  to  charge  for  meters,  394. 
GILDS, 

requirement  of  royal  license  for,  481. 
approval  of  ordinances  by  justices  of  peace,  481. 
GIFT  SALES, 

prohibition  of,  293. 
GOLD  CONTRACTS, 

prohibition  of,  308,  309. 
GOLD  AND  SILVER, 

requirement  of  stamp  upon,  to  prevent  fraud  in  sale  of  articles  made 
of,  281. 
GOTENBURG  SYSTEM, 

of  controlling  liquor  traffic,  219. 
GOVERNMENTAL  POWERS, 

division  of,   1. 
GOVERNMENT,  ATTACKS  UPON.    See  Libel,  Anarchism. 
GRADE  CROSSINGS.    See  Crossings,  Railroad. 
abolition  of,  548. 

abolition  of,  affecting  contracts,  556. 

distribution  of  cost  of  abolishing,  between  municipality  and  railroad, 
548,  631. 
GRAIN  ELEVATORS.    See  Warehousing. 
regulation  of,  297. 

regulation  of  charges  of,  372,  375,  376. 
prohibition  of  discrimination  in  rates  charged  by,  390. 
fees  for  inspectors  of,  borne  by  owners  of,  622. 


635. 
HALL  MARK, 

on  gold  and  silver,  281. 
HANDBILLS, 

prohibition  of  distrilration  on  streets,  158,  164. 
HABB09, 

regulation  of,  bj  state  and  federal  commeree  power,  72, 

harbor  lines,  establishment  of,  and  riparian  ownen^  405, 

cannot  be  parted  with  to  private  company,  574. 
HAZARDOUS  UNDERTAKING, 

special  rules  of  liabilitj  in  connection  with,  621-638. 
HEALTH, 

growth  of  health  legislation,  111. 

police  regulations  to  protect,  122-133.^ 

control  of  callings  affecting,  132,  133. 

legislation  and  Fourteenth  Amendment,  134. 

legislation  and  federal  commerce  power,  136-189. 

local  powers  for  protection  of  health,  140-142.  -" 

questions  involved  in  health  legislation,  143-155. 

protection  of,  in  regulation  of  sale  of  food,  280-282. 

labor  legislation  as  a  sanitary  measure,  310,  314. 

compulsory  association  for  drainage  as  a  sanitary  measor 

destruction  of  house  for  protection  of  health,  520,  521  n. 

sanitary  regulations  in  houses,  128,  150,  542. 

reasonableness  of  requirements  of  sanitary  improvementi 

removal  of  offensive  establishment,  as  sanitary  meaaore^  t 

laws  against  overcrowding  in  lodging  houses,  728. 
HOMESTEADS, 

exemption  from  liability  for  debt,  557,  567. 
HOMICIDE,  JUSTIFIABLE, 

where  necessary  to  suppress  riot,  88,  445  n. 
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HOSPITALS, 

regulation  of  location  of,  in  cities,  141. 

license  to  conduct,  and  administrative  discretion,  643. 
HOTELS.    See  Inns  and  Lodging  Houses. 

punishment  of  fraud  in  obtaining  board  at,  731. 
HOURS  OF  LABOR.     See  Laborers. 

limitation  of,  in  general,  131,  155. 

limitation  of,  for  women,  149,  311-314,  735. 

limitation  of,  whether  sanitary  or  social  measure,  314. 

limitation*  of,  for  adult  males,  316,  317,  735. 

limitation,  and  existing  contracts,  556. 

on  public  works,  310. 
HOUSES.    See  Buildings  and  Structures. 

street  numbers  on  houses,  41. 

sanitary  requirements  in,  150,  542. 

party  walls,  443. 

street  name  affixed  to,  519. 

destruction  of,  as  sanitary  measure,  520,  521  b. 

when  used  for  unlawful  purpose,  may  be  destroyed,  525. 
HOUSES  OF  CORRECTION.     See  Reform  Schools. 
ICE, 

on  navigable  waters,  common  property  of  people  of  state,  417,  note  26. 
'     removal  of,  from  sidewalks,  620. 
IGNORANCE  OF  FACT, 

not  excusing  from  liability,  635. 
ILL-FAME,  HOUSES  OF.    See  Prostitutes,  Prostitution. 

regulation  of,  243. 

frequenting,  97,  246,  722. 

confinement  to  particular  district  of  city,  179,  245,  689. 

keeping,  as  crime  or  disorderly  conduct,  157,  244,  245. 

as  common  law  nuisances,   245. 

liability  of  owner  of  house,  245. 

house  may  not  be  destroyed,  245,  525. 
IMITATION, 

of  butter,  by  coloring  oleomargarine,  32,  62,  284^  731. 

by  coloring  distilled  vinegar,  32. 

prohibition  of  established  imitation  products,  285. 
IMMIGRATION.     See  Migration. 

registration  of  immigrants,  45. 

law  of  1903,  65. 

state  power,  71. 

state  regulation  to  exclude  objectionable  classes,  101,  271. 

exclusion  of  diseased  persons  by  federal  legislation,  123. 

federal  exclusion  of  paupers,  271. 

federal  law  against  entry  of  anarchists,  478. 

exclusiveness  of  federal  power  over  foreign,  486,  705. 

freedom  of,  from  one  state  to  another,  488,  705. 

from  territories  of  United  States,  490. 


constitutionality  of,  105,  106. 

judicial  determination  of  sentence,  106. 

control  of  prison  authorities  by  legislation,  106. 
INDIANS, 

federal  control  over  lands  of,  67. 

disqualified  from  giving  evidence  in  favor  of  or  against  wh: 
criminal  cases,  693,  n.  33. 

liquor  in  Indian  country,  526,  note  40. 
INEBRIATES.    See  Habitual  Drunkards. 
INFANTS.     See  Minors,   Children,   Parent  and  Child,  Wc 
Children. 

infants'  boarding  houses,  license  for,  493. 
INFLAMMABLE   MATERIAL, 

regulation  of  transportation  of,  117,  119. 
INNS  AND  LODGING  HOUSES.    See  Boarding  Housm. 

registration  of  guests,  46. 

regulation  of,  175. 

rates,  regulation  of,  373. 

obligation  to  serve  all  guests,  388. 

laws  against  overcrowding  in,  728. 
INSANE, 

restraints  upon  the,  252. 

commitment  of,  to  asylum,  due  process  in,  253,  254. 

right  of  insane  person  to  apply  for  discharge,  255. 

private  asylum  for,  control  of,  256. 
INSPECTION, 

as  incident  of  regulation,  47. 

where  a  violation  of  privacy,  47. 

state  laws  regarding,  and  federal  constitiitiony  75,  276-278. 

of  food  stuffs,  77,  277. 

discrimination  by,  against  products  from  other  states,  77, 

as  means  of  control,   93. 
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INSPECTION— continued. 

for  prevention  of  fraud,  276-278. 

discrimination  by  inspection,  laws  applicable  only  to  goods  imported, 
279. 

New  York  prohibition  of  laws  for,  278. 

taking  sample  for,  and  compensation,  519. 
INSURANCE.     See  Compulsory  Insurance. 

requirement  of  bonds  or  deposits  to  engage  in  business  of,  40. 

contract  of,  not  commerce,   78. 

speculative  element  in,  199. 

corporations  engaged  in,  subject  to  certain  conditions,  219. 

combinations  between  insurance  companies  forbidden,  340. 

restriction  of  business  to  corporations,  364,  401. 

regulations  of  rates  of,  375. 

legislation  against  discrimination  in  rates  of,  390. 

state    control,    399. 

ground  of  supervision  of  business  of,  400. 

compulsory,  432-437. 

compulsory  maintenance  of  fire  patrol  by  those  engaged  in,  615. 

state  may  exclude  foreign  companies,  716. 

prompt  payment  of  claims  by,  714,  727,  note  33. 
INTEREST.     See  Usury. 

regulation  of  rate  of,  302-304. 

regulation  of,  as  affecting  existing  contracts,  555,  557. 

premium,  in  addition  to,  in  case  of  building  loan  associations,  733. 
INTERSTATE  COMMERCE.     See  Commerce. 
INTERSTATE  COMMERCE  ACT.     See  Railroads. 

public  interest,  business  affected  with,  analysis  of,  341. 

discrimination  by  railroads  forbidden,  391,  392. 
INTIMIDATION, 

by  organizations  of  labor,  of  other  laborers  or  employers,  332-334. 
INTOXICATING  LIQUORS.     See  Liquors. 
INTOXICATION, 

as  a  punishable  offence,  225. 
INUNDATION.     See  Floods. 
IRRIGATION, 

majority  of  property  owners  may  compel  minority  to  join  in,  127,  441, 
442. 

control  of  waters  needed  for,  414-417. 
ITINERANT  MERCHANTS.    See  Peddlers. 

license  required  of,  39,  289,  292. 

municipal  license,  tax  upon,  reasonableness  of,  39. 

definition  of,  289. 

uncontrolled  administrative  discretion  in  granting  license  to^  653. 

from  other  states,  and  interstate  commerce,  710. 
JUDICIAL  CONTRQL, 

as  to  reasonableness,  63,  128,  150,  151. 
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[references  are  to  sections.] 

JUDICIAL   CONTROL— continued. 

reasonableness  of  municipal  ordinances^  142,  158,  178,  179,  286. 

of  safety  legislation,  144, 

of   discretionary   power   in   administrative   officers   to   issue   liquor  or 
other  licenses,  209,  653>655. 

reasonableness  of  regulation  of  charges  of  business  affected  with  public 
interest,  379,  385. 

of  rates  determined  by  a  commission,  381,  382. 

jurisdiction  of  federal  court  over  rates  fixed  by  state,  382. 

of  administrative  determination  as  to  nuisances,  521,  526,  527. 

of  municipal  determination  as  to  nuisances,  531,  533. 

as  to  reasonableness  of  improvements  required  to  property,  549. 

as  to  reasonableness  of  rates  and  charges  determined  by  legislature, 
550. 

of  legislative  classification,  725,  736-738. 
JUDICIAL  CONTROL  OF  POLICY, 

under  written  constitutions,  16,  17. 

the  American  principle,  17,  20. 

Swiss  and  German  principle,  17. 

in  a  new  field  of  legislation,  21. 
JURY  SERVICE, 

exemption  from,  not  a  contract,  566. 
JUSTICE,  CIVIL  AND  CRIMINAL, 

administration  of,  as  function  of  government,  7. 

equality  in  administration  of,  610,  714. 
JUSTICES  OF  THE  PEACE, 

proceedings  before,  to  prevent  breaches  of  the  peace,  89. 
KNOWN   THIEVES, 

may  not  be  punished  unless  for  specific  acts,  96. 

others  may  not  be  forbidden  to  associate  with,  457. 
LABELS  (SIGNS,  MARKS,  STAMPS), 

idi(!iitiria^  iti;jfOilientM  in  artitjios  uf  food,  41. 
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.ABORERS — continued. 

payment  of  wages  at  regular  intervals  and  in  cash,  319-321,  502,  735. 

contract  with  employee,  exempting  him  from  liability  for  injury  re- 
ceived by,  322. 

penalty  for  leaving  without  notice,  323. 

fines  for  imperfect  work,  324. 

coercion  of,  by  employer,  in  exercise  of  right  of  voting,  325. 

coercion  by  employer,  against  membership  in  unions,  326,  735. 

blacklisting,  327. 

requirement  of  statement  by  employer  as  to  reason  of  discharge,  327. 

employment  agencies,   328. 

federal  power  of  excluding  foreign  laborers,  329. 

combinations  of,  330-337. 

combinations  to  raise  wages,  356. 

contract  of,  specific  enforcement  of,  448-452. 

contracts  of  seamen,  329,  451. 

specific  enforcement  of  contract,  when  business  affected  with  public 
interest,  333,  452. 

employer's  liability  for  injury  to,  when  not  due  to  laborer's  negligence, 
633. 

legislation    protecting,    applied    to    establishments    employing    certain 
number  of,    724. 
ABOR   CONTRACT, 

limitation  of  hours  of  labor,  as  affecting  right  of  contract,  155,  500. 

for  an  unreasonable  time,  449. 

no  specific  enforcement  of,  450-452. 

question  of  punishment  of  breach  of,  450-452. 
AND, 

health  regulation  as  to,  127. 

restrictions  upon  alienation  of,  365-369. 

mortmain,  in  Europe  and  America,  368,  369,  592-596. 

perpetual   rents,  prohibition  of,   370,   589. 

long  leases,  371. 

streams  necessary  for  irrigation  of,  416,  417. 

private  roads  or  drains  across  land  of  another,  427. 

drainage  and  irrigation,  441,  442. 

division  fences,  444. 

conditions  against  alienation,   invalid,   515. 

entry  for  public  purpose  not  a  trespass,  518. 

boundary  monuments  may  be  erected  at  owner's  expense,  519. 

abolition  of  feudal  tenures,  588. 

destruction  of  existing  perpetual  rents,  589. 

perpetual  covenants,  or  restrictions  upon  use  of  land,  590. 

entails,  591. 

lots  covered  with  stagnant  water  or  improperly  drained  may  be  re- 
quired to  be  filled  in,  617. 

owner  of,  may  be  required  to  destroy  noxious  weeds,  617. 

improvement  required,  reasonableness  of,  618. 
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[references  are  to  sections.] 

LAND — continued. 

requirement  that  animal  pests  be  destroyed  by  owner  of,  618. 
where  naturally  source  of  imminent  danger,  owner  may  be  required  to 
take  reasonable  steps  to  avert,  619. 
LAUNDRIES, 

absolute  administrative  discretion  in  granting  permission  to  conduct 

643. 
people  of  locality  concerned  given  right  to  decide  whether  to  pennit. 

645. 
discrimination  against  Chinese  in  licensing,   and   Fourteenth  Ameod- 
ment,   134,  655,   706. 
LAW,  PRACTICE  OF.     See  Professions. 

legislative  power  of  determining  qualifications  for,  648. 
requirement  of  qualification  of  good  character  to  engage  in  practir* 

of,  651. 
admission   of   graduates    of   certain   schools   to   practice   of,  without 

examination,   673. 
qualifications   for,   and   legislation  applying   to   existing  practitioners, 

683,    684. 
right  to,  of  negroes,  under  Fourteenth  Amendment,  692. 
right  of  women  to,  702. 
exclusion  of  aliens  from,  706. 
LEASES, 

limitation  of  term  of,  of  agricultural  land,  371. 
LEGAL  TENDER, 

and  state  laws  regarding  payment  of  debts,  308,  309. 
retrospective  federal  laws  affecting  contracts,  558,  559. 
scaling  laws,  560. 
LETTERS.    See  Post  Office. 

contract  by  letter  with  foreign  insurance  company,  717. 
LEVEES.    See  Embankments. 
LEWDNESS, 
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[miFEESNCXS  A&£  TO  3ECTtai4S*] 

lEETY— contiuiied. 

eeonomie,  and  protecticm  of  elussei  from  oppreBsioa,  2^9* 
in  geieraJ,  different  aapects,  445. 

IISJSE.     S€«  DmcmitiON,  Dibcrjmikatjon,   KquALiTf,  Liquoaa. 
conditionB  attached  to,  24,  662,  Dote  *22. 
m  &  mattei-  of  rigbt,  in  liquor  traffic,  36,  200. 
as  a  police  meftsure^  37  and  note  38. 
didcrimi native  licenses,  SS,  630. 
high  liceuge  as  method  of  restriction,  39. 
aa  means  of  eontrol,  93,  494. 
of  mining  engineers  and   foremen,   115. 
of  nhip  oMcerSr  117. 

of  slaughter  houses  and  markets,  129,  639,  643* 
of  phyaiciamt,  ]  33,  495. 
to  use  streets,  163,  1G8,  173. 

of  drajmen,  peddlers,  auctiotieers,  ndvg  streets*  173. 
luieontrolle<l  admiuigtrative  discretion  in  grantioij,  212,  C42'645,  652. 
liqaor  Uceitse  as  a  matter  of  judicial  dlseretbn,  20S-210. 
of  theaters,  25L 
limitation  of  tmmber  of  llcfmses  to  ^tl  liquor  or  engage  in  other  busi* 

nesa,  211,  640,  072. 
requiretneut  of,  for  private  nsTlum,  256. 
of  peddlers  and  itiQeraut  meruhante,  2i9,  292,  653,  732. 
of  auctioneers,  290. 

where  discrimiuating  against  imported  articles,  294* 
required  of  emigraut  agents,  323. 
as  meaus  of  control,  in  insurance  aod  banMug,  401. 
ae  contract,  561,  562. 
to  conduct  lotteries,  revucnble,  563 » 
liquor,  not  a  contract,  564. 
t©  use  public  property,  573,  577* 
uot  a  surrender  of  police  p<jwcr,  575,  5S6,  602. 
perpetual   license  unreaaouable,  581* 
revociible,  for  use  of  publii^  property,  582. 
buMness   established   under   Iieenae  of  reasonable  duration   as  vested 

interest,  580,  6t»2,  681. 
requirement  of  good  character  as  qualification  to  secure,  651,  652, 
to  keep  noxloui  establiatimenta,  ur  for  sale  of  liquor,  depeadlng  upon 

consent  of  adjoining  property  owners,  645,  652. 
jndieial  control  of  administrative  discrotiou  in  granting,  653-655, 
relocation  of,  power  of  administrative  authorities  with  regard  to,  546 

n,  26. 

:NSE  or  occupation  tax.     See  LiCensil 
dJstinguiihed  from  license  for  regulation,  37^  296, 
a  police  measure,  3S. 

ibeon tractor's,  and  owner's  liability,  626*  n. 

ider  TJnHed  Btates  revenue  laws  upon  property  used  av  distillery,  627, 
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[RErBBENGBS  A&B  TO  SECTIONS.] 
LIPE, 

taking  of,  to  prevent  felonj  or  escape  of  felon,  445  n. 
LIQUORS.    See  Saixwns,  Wines. 

municipal  regulation  as  to  place  of  sale,  33. 

license  tax  upon  sale  of,  37. 

bond  required  of  liquor  dealers,  40. 

report  of  sales  of,  by  druggists,  43. 

internal  arrangements  of  rooms  for  sale  of,  52,  244. 

sale  of,  may  be  prohibited,  59. 

when  sale  prohibited,  exceptions  in  favor  of  medicinal,  mechanical  ind 

sacramental  uses,  59,  221-224. 
state  police  power,  and  federal  commerce  clause,  76,  80,  81,  83,  230-231 
original  package  doctrine,  81,  230-232. 
sale  forbidden  in  case  of  riot,  89,  n. 
license  for  sale  of,  refused  ex-convicts,  110. 
prohibition  of  manufacture  and  sale  of,  134. 
constitutional  basis  of  control  of,  204. 
regulation  and  prohibition,  205. 
license  as  matter  of  right,  206. 
uncontrolled  discretion  in  administrative  officer  to  grant  license,  212, 

654. 
regulation  of  traffic  in,  205-212. 

distinction  between  wholesale  and  retail  trade  in,  205. 
statutory  disqualifications  of  right  to  sell,  207,  229,  652. 
legal  distinction  between  fermented  and  distilled  liquors,  205,  214,  215. 
discretionary  power  of  licensing  to  sell,  208-210. 
limitation  of  number  of  licenses,  211,  640,  672. 
prohibition  of  sale  of,  213-217. 
state  prohibition,  214,  215. 
local  option,  213,  216,  217. 
public  monopoly  of  sale  of,  218,  219,  666. 
not  used  as  beverage,  220-224. 
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LIQUORS — continued. 

special  license  fee  from  dealers  in,  to  maintain  asylum  for  inebriates, 
623. 

law  giving  action  for  damages  caused  by  intoxicated  persons,  against 
one  who  sells,  and  owner  of  premises,  626. 

sale  to  minor  or  habitual  drunkard,  not  knowing  him  to  be  such,  635. 

right  to  sell,  confined  to  males,  640,  703. 

requirement  of  good  character  to  secure  license  for  sale  of,  651. 

license  to  sell,  depending  upon  consent  of  neighboring  property  owners, 
645,  652. 

regulations  applying  to  existing  saloons,  683. 

discrimination  between  city  and  country  districts  in  regulating  sale  of, 
688,  n. 

refusal  of  license  to  aliens,  207,  706. 

refusal  of  license  to  one  not  a  resident  of  state,  710. 

punishment  of  traffic  in,  722. 
LITERATURE, 

sale  of  obscene,  forbidden,  237. 

when  depicting  immorality,  239,  479. 

literary,  scientific  and  aesthetic  interests,  479. 
LIVE  STOCK.     See  Cattle. 
LIVERY  STABLES, 

determination  of  location  of,  by  property  owners  of  districts,  645,  689. 

prohibition  of  erection,  of  new  stables,  as  discrimination  in  favor  of 
those  existing,  687,  n. 
LOCAL  OPTION, 

as  to  sale  of  liquors,  216,  217. 
LOTTERIES, 

prohibition  of,  59. 

excluded  from  mails  and  from  interstate  commerce,  65,  198. 

general  discussion  of,  196-198. 

importation  or  carrying  of  tickets  from  one  state  to  another  forbidden, 
198. 

license  to  conduct  a  lottery  not  a  contract,  362,  563,  674. 

revocation  of  lottery  grant,  and  contracts  affected  thereby,  556. 

possession  of  lottery  ticket,  punishable,  635. 
LOW  LAND, 

raising  of  level  of,  required,  617. 
LUNATICS.    See  Insane. 
MACHINERY, 

inspection  of,  47,  119. 

police  regulations  for  protection  from  dangerous  machinery,  119. 
MALICE, 

malicious  interference,  334. 

malicious  erections,  426. 
MANUFACTURE, 

as  affected  by  commerce  power,  79,  231,  341,  342. 
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[references  are  to  sections.] 

MARKS.    See  Labels,  Hall  Marks. 
MABKETS, 

inspection  of  by  municipal  authorities,  129. 

municipal  markets,  129,  565. 

fresh  meat  required  to  be  sold  in  public,  641. 

municipal  monopoly  of,  669. 
MABRIAGE, 

polygamy,  federal  legislation  against,  67,  468. 

prohibition  of,  in  case  of  disease,   124. 

autonomistic,  or  without  observance  of  statute,  241. 

reports  of,  by  minister  solemnizing^  613. 

between  blacks  and  whites,   prohibited,   697. 

marital  rights  may  be  confined  to  those  living  in  state  creating  ri( 
709. 

married  woman  *s  liability  for  family  expenses,  567. 
MEASURES.    See  Wekjhts  and  Measures. 
MEAT.    See  Fresh  Meat. 
MEDICINE.     See  Puysicians. 

practice  of,  ex-convicts  excluded  from  in  New  York,  110,  346,  545. 

regulation  of  sale  of,  in  interest  of  health,  130. 

qualifications  required  for  practice  of,  133,  152-154. 

neglect  of  parents  to  call  medical  aid  for  those  in  their  custody,  13 

legislative  discrimination  against  certain  schools  of,  in  regulating  f 
tice  of,  152-154. 

treatment  other  than  medical,  154,  468. 

sale  of  liquor  as,  222-223,  650. 

vivisection,    249,   480. 

exclusive  selling  arrangements  and  rebates,  346. 

compulsory  medical  treatment,  468. 

freedom  of  medical  science,  479. 

regulations  for  admission  to  practice  of,  applied   to  existing  pn 
tjunera,  542. 
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MILITIA, 

organization  of,  under  state  law,  91. 

release  from  service  in,  because  of  religious  scruples,  469. 

exemption  from  service  in,  566. 
MILK, 

prohibition  of  sale  of  adulterated,  32,  147. 

sale  of  milk  from  diseased  cattle,   129. 

conditions  attached  to  license  to  sell,  652,  note  22. 
MILL  DAMS, 

power  of  states  to  authorize,  72. 

flooding  of  other  property  by,  410-412,  508. 

obligation  to  provide  passageway  for  fish,  419. 
MINES, 

legislation  for  safety  of  miners,  115. 

employment  of  children,  forbidden,  258. 

miners  paid  by  weight,  to  have  weighers  chosen  by  them,  274. 

prohibition  of  female  labor  in,  311. 

hours  of  labor  in,  legislation  limiting,  155,  316,  735. 

weekly  payment  acts,  and  company  store  orders,  319-321. 

fees  of  mine  inspectors  borne  by  owners  of,  622. 

state  license  of  foreman,  and  liability  of  owner  of  mine,  624. 

employment  of  mine  manager  required  and  penalty  for  noncompliance, 
638. 

requirement  of  license  for  mining  of  phosphate,  644. 

legislation  for  protection  of  miners,  applied  to  mines  over  certain  size, 
724,  727. 
MINORS.    See  Parent  and  Child,  Women  and  Children,  Childrsn. 

refusal  of  license  to,  for  sale  of  liquors,  209. 

sale  of  liquors  to,  205,  218,  258. 

control  of,  257-267. 

restrictions  upon  adults  in  dealings  with,  258. 

reasonableness  in  regulation  as  to,  259. 

employment  of,  as  actors,  259. 

curfew  ordinances,  259. 

commitment  of,  to  reform  school,  260-263. 

state  control  of  education  of,  264-266,  479. 

sale  of  liquor  to  one  who  represents  himself  as  of  age,  liability  for, 
635. 
MISCEGENATION, 

prohibition  of,  697. 
MISDEMEANOR, 

distinguished  from  felony,  26. 

arrest  for,  without  warrant,  87. 
MONOPOLY.    See  Combinations  in  Restraint  op  Trade;  Trusts;  Con- 
spiracy, Law  of. 

legislative  creation  of,  by  requiring  use  of  specific  article,  prohibited, 
34,  673. 

state  establishment  of,  142. 
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[references  are  to  sections.] 

MONOPOLY--continued. 

creation  of,  by  limiting  sale  of  legitimate  article  to  one  class  of  per- 
sons, 149,  650. 

in  professions,  by  choosing  examiners  from  certain  bodies  of  practi- 
tioners, 56,  673. 

public,  of  sale  of  liquors,  218,  219,  666. 

of  sale  of  liquors  to  private  corporation,  as  means  of  police  contxol, 
219,  669. 

English  and  American  legislation  against,  338,  339. 

prohibition  of  attempts  at,  340,  341. 

common  law  rule  and  its  application,  343-353. 

corporate,  illegal,  352. 

when  is  monopoly  point  reached,  353,  354. 

grant  of,  in  corporate  charter,  363. 

regulation  of  rates,  where  business  is  legal  or  virtual  monopoly,  376- 
378. 

requirement  of  equal  service  by,  387,  388,  393,  667. 

regulations  for  public  convenience,  398. 

abrogation  of  monopoly  and  contracts  affected  thereby,  556. 

exclusive  license  to  use  streets,  and,  574,  577. 

abolition  of  gild  or  trade  monopoly,  and  compensation  for  loss  therebj, 
587. 

history  of,  in  English  law,  656. 

American  constitutional  provisions  against,  657. 

natural  monopoly,  658-662,  680. 

patent  and  copyright,  663-665. 

state  monopoly,  666. 

municipal  monopoly,  667. 

private  ferry  monopoly,  668. 

exclusive  license  and,  670. 

government  in  creating,  does  not  surrender  its  control,  67L 

limitation  of  number  of  licenses  and,  672. 

revgn-^abnity  r\f  gmnt  of,  ij74. 
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[OBTMAIN — continued. 

suppression  of  monasteries  in   England,  593. 

application  of  principle  in  states,  594,  595. 

the  Mormon  church  case,  596. 
lUNICIPAL   CORPORATION, 

power  over  location  of  establishments  affecting  health,-  140,  141. 

construction  of  powers  of,  141,  142. 

prohibition  of  gold  contracts  by,  309. 

state  regulation  of  municipal  employment  of  labor,  310. 

licenses  by,  for  use  of  street,  574. 

revocable  license  by,  for  use  of  street  and  exercise  of  power  to  revoke, 
581,  582. 

must  have  legislative  authority  to  grant  franchise  for  street  railroad, 
163,  658. 

creation  of  monopoly  by,  667,  669. 

grant  by,  to  company  and  establishment  of  competing  enterprise,  677. 

power  to  grant  exclusive  franchise,  678. 
lUNIClPAL  REGULATION.    See  Streets. 

offensive  trades  and  establishments,  42,  150,  158,  178,  179. 
^Reasonableness  of,  33,  63,  286. 

establishment  of  fire  limits,  33,  118,  141. 

as  to  places  for  sale  of  liquors,  33. 

license  when  business  legal  by  state  law,  38. 

as  to  cemeteries,  125,  141,  529,  687. 

of  markets  and  slaughter  houses,  129,  640,  643,  669. 
An  interest  of  health  and  safety,  140-142. 

construction  of  municii)al  power  of  regulation,  141,  142,  158,  n.  9. 

regulation  must  tend  to  remove  danger,  148,  687. 


A 


or  public  order  and  comfort,  156. 


^pwhere  matter  is  covered  by  state  law,  157. 
^when  affecting  commerce,  159. 

of  streets  and  their  use,  160-164. 

of  offensive  establishments,  177-179,  529-531,  533. 

of  theaters  and  public  performances,  251. 

to  prevent  fraud,  reasonableness  of,  286. 

by  license  fees,  reasonableness  of,  286,  292. 

of  water  and  other  rates,  374,  n.;  382,  n.;  570,  571. 

license  to  use  streets  for  term  of  years,  574-577. 
,^  revocable  licenses  under,  and  municipal  power  to  revoke,  581,  582. 
[UNICIPAL  TRADING, 

and  private  industry,  23  and  n.,  666. 

and  monopoly,  667. 
rATIONAL  EXISTENCE, 

governmental  functions  for  maintainance  of,  4. 
[ATIONALITY, 

interests  of,  479. 
AVIGABLE  WATERS.    See  Bridges,  Riparian  Owners,  Wharps,  Watir 
AND  Watercourses. 
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NAVIGABLE  WATEBS— continued. 

freedom  of  navigation  upon,  72. 

where  congress  has  not  acted,  72. 

local  regulations  of  as  to  bridges,  dams,  72,  80,  159. 

encroachments  upon,  by  piers  and  bridges,  163,  407. 

obstruction  on,  may  be  forbidden,  170. 

use  of  for  warehouses,  and  business,  regulation  of,  170. 

and  riparian  owners  of  submerged  land,  403. 

where  non-navigable  made  navigable,  compensation  to  riparian  ownc 
407,  409. 

state  power  over  fish  in,  420. 

federal  power  to  order  alterations  in  structures  interfering  with  nav 
gation,  549. 

grant  of  exclusive  right  of  navigation  by  state  for  improvement  ( 
river  so  as  to  be  suitable  for  navigation,  661. 
NAVIGATION.    See  Navigable  Waters,  Vessels,  Pilotage. 

coasting  trade,  65. 

federal  regulations  of,  66. 

regulations  for  safety  of,  117. 

interest  of  riparian  owner  Fubject  to  easement  of,  404. 

structures  interfering  with,  549. 
NEGROES, 

free  negroes  before  Fourteenth  and  Fifteenth  Amendments,  691. 

federal  and  state  civil  rights  legislation,  693,  694. 

equal  service  to,  by  public  service  companies,  695. 

prohibition  of  marriage  with  white,  697. 

separation  from  whites  in  schools,  698. 

separate  accommodations  in  public  conveyances,  699. 
NEIGHBORS'  RIGHTS.     See  Land. 

easement  of  support,  424. 

underground  natural  waters,  425. 

malicious   erections,   426. 
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NOTICES, 

of  rates  in  emigrants'  boarding  houses,  41. 

posting  of  rates  by  railroad  company,  41,  73. 

posting  of  prices  of  bread  in  Germany,  41. 

where  of  prejudicial  character,  49-51. 
NOXIOUS  WEEDS, 

legislation  against,  120. 

owner  of  land  may  be  required  to  destroy,  617. 
NUISANCES.    See  Offensive  Trades  and  Establishments. 

common  law  of  and  police  power,  29,  616,  617. 

classification  of,  in  Illinois,  33. 

municipal  power  to  abate,  140,  141,  156. 

obstruction  of  streets,  a  nuisance,  168,  169. 

parades  and  processions  as,   174. 

offensive  establishments,  176-179,  529-533,  565. 

cemeteries  as,  178,  530,  565. 

keeping  of  gambling  house  a  nuisance,  191,  193. 

obscenity  as,  235. 

house  of  ill-fame,  245. 

public  cruelty  to  animals  as,  248. 

public  entertainments  as,  250. 

private,  whether  subject  to  police  power,  426. 

per  se,  administrative  action  and  judicial  hearing,  521,  531,  602. 

discussion  of,  in  general,  520-524. 

where  property  abated  as  nuisance,  it  must  be  destroyed,  528. 

must  either  be  result  of  human  action  or  inaction,  616. 
OATH, 

required  of  members  of  associations,  481. 

test  oath  uses,  544.  ' 

OBSCENITY, 

in  publications  and  performances,  236,  237. 

in  public  amusements  and  theatrical  performances,  251. 

and  scientific  publications  on  offensive  subjects,  238,  479. 

obscene  prints  as  nuisance  per  se,  520. 
OBSTRUCTION, 

of  streets,  169. 
OBJECTS  OF  GOVEBNMENT, 

three-fold  division  of,  4. 
OCEAN, 

police  of  ocean,  66. 
OCCUPATIONS.    See  Trades  and  Occupations. 
OCCUPATION  TAX.    See  License  Tax. 

OFFENSIVE  ESTABLISHMENTS.    See  Offensive  Trades  and  Estab- 
lishments. 
OFFENSIVE  TRADES  AND  ESTABLISHMENTS.    See  Laundries,  Lnr- 
ERY  Stables,  Slaughter  Houses. 

may  be  restricted  as  to  location,  141. 
•  regulation  of,  176-179. 


requirement  of  coloring  which  renders  unsalable,  49,  58,  62. 

legislation,  in  general,  62,  282-284. 

state  power  over  use  in  federal  institutions,  67. 

a  lawful  article  of  commerce,  77,  84. 

coloring  of,  to  imitate  butter,  forbidden,  32,  62,  77,  282,  284,  71 

state  prohibition  of  manufacture  and  sale  of,  62,  134,  283,  541 

federal  law  regarding,  81,  n. 

attitude  of  federal  courts  toward  legislation,  84,  137. 

imported  in  original  packages,  137,  284. 

prohibition  of,  as  sanitary  measure,  145-146. 

regulations  to  prevent  fraud  in  sale  of,  147,  282. 

labelling  of  packages  of,  282. 

property  rendered  useless  by  prohibition  of  manufacture  of,  541 

prohibition  of  coloring,  when  butter  is  permitted  to  be  colored, 
OPIUM, 

possession  of,  made  as  misdemeanor,  455. 
OPTICIANS, 

requirement  of  license,  493. 
OPTIONS  AND  FUTURES, 

dealing  in,  prohibition  of,  59,  201,  730. 

legality  of,  200. 

legislation  restraining,  201. 

foreign  legislation  as  to,  203. 
ORIGINAL  PACKAGE  DOCTRINE, 

as  applied  to  liquors,  and  Wilson  Act,  80,  230-233. 

applied  to  foreign  commerce,  81. 

applied  to  interstate  commerce,  81,  137. 

statutory  and  judicial  modifications  of  doctrine,  81,  85. 

retail  packages  and,  81,  137,  295. 
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PARADES  AND  PBOCESSIONS —continued. 

discrimination  in  allowing  use  of  streets  for,  467,  480,  729. 

uncontrolled  discretion  in  police  to  allow  or  prohibit,  174,  643,  644,  729. 
PARDON.    See  Conditional  Pardon. 
PARENT  AND  CHILD.    See  Children,  Minors. 

right  of  parent  and  commitment  of  child  to  reform  school,  260. 

notice  to  parent  of  proceeding  to  commit  child,  262. 

compulsory  education,  264. 

truant  schools,  265. 
PARKS, 

regulation  of  use  of  by  public,  167,  171. 

use  of,  for  public  meetings,  174,  481^  644. 

regulation  as  to  nature  of  buildings  adjoining,  181,  514. 

exclusive  privilege  to  conduct  business  in  public,  670. 
PAROLE, 

of  convicted  persons,  105,  106. 

as  means  of  police  supervision,  107. 
PARTICULAR    BURDENS.      See  Railroads,  Abutting  Owner,  Land, 
Civil  Damages  Acts. 

person  or  property  burdened,  as  responsible  for  danger,  612. 

in  general,  612-638. 
PARTY  WALLS, 

legislation  permitting  building  without  consent  of  neighbor,  443. 
PATENTS, 

federal  power,  65. 

and  state  police  control,  131. 

history  of  rights  of,  663. 

federal  legislation,  664. 

exercise  of  privilege  for  public  benefit,  665. 
PATENT  MEDICINES, 

sale  of,  restricted  to  druggists,  149,  650. 
PATENTED  INVENTIONS, 

use  of  required  in  municipal  undertakings,  question  of  monopoly,  673, 
n.  42. 
PATROL, 

of  police  officers,  86. 
PAUPERS, 

and  idiots  may  be  excluded  by  state,  83,  271. 

excluded  from  immigration  into  United  States,  271. 

compulsory  support  of  poor  by  relatives,  270. 

compulsory  removal  of,  to  their  places  of  settlement,  271. 

restriction  to  place  of  settlement,  271,  491. 

persons  likely  to  become  chargeable  not  paupers,  271,  491. 
PAWNBROKERS, 

reports  of  dealings,  43,  93.  • 

limitation  of  rate  of  interest  to  be  charged  by,  303,  733. 

ilieorporated  pawners'  societies,  303. 
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PEACE, 

surety  to  keep  peace,  bj  one  who  bas  tl 

bond  require*^  of  ntif  guilty  of  breach  o 

PEDDLERS-    See  iTJ^rEUANT  Meucuants. 
ilLseriminatory  tax  upon,  wbeo  KiJUog  at 
etate  license  of,  does  not  eii'Sude  mimici] 
may  be  forbidden  to  use  streets,  173. 
rflguiatioo  of  and  peddling,  25**,  289* 
of  imported  artiflesj  ai>d  freedom  of  coti 
admiulitrative  discretion  in  Iteeasing,  6^ 
noa-rwdeot  peddlers  and  interstate  com 
oiteeptloDs  to  favor  of  those  selling  warot^ 
eixceptioo  in  favor  of  those  who  bave  ser 

PENALTIES, 

as  sanctions  of  polleo  legii^lation,  26, 
must  be  proportioned  tc^  olTenfl^,  26,  638. 

PENAl^  LIABILITY, 

of  railroad,  for  accidenti,  637. 

of  corporation  in  recovery  of  damages  a 

PENSIONS, 

conditions  attached  to  grant  of,  24, 
fund  for  teachers^,  by  deductions  from  i 

PEBPETUITIES, 

common  law  rule  against,  367, 

PERSONAL  LIBERTY, 

and  limitatioo  of  hours  of  labor,  317. 
and  acts  regulating  payment  of  wages, 
discusiiion  of,  446-452. 
private  eonsumptJOD  of  liquors,  453*456. 
frm»dojti  of  soda!  intercourse,  457. 

PETITION, 

freedom  of,  4S0, 
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PICKETING, 

illegality  of,  333,  335. 

treated  as  obstruction  of  streets,  169. 
PICTURES,  OBSCENE, 

prohibition  of,  237. 
PIEBS.    See  Wharfs,  Piers  and  Docks. 
PILOTAGE, 

regulation  by  state  when  congress  has  not  acted,  72,  80,  117,  135. 

compulsory  employment  of  pilot,  and  ship's  liability  for  damages  be- 
cause of  his  fault,  625. 
PINKEBTON  MEN.    See  Armed  Bodies  of  Men. 
PLACARDS, 

carrying  through  streets,  as  obstruction,  169. 
PLUMBING, 

inspection  of,  by  health  authorities,  47,  128. 

control  of  business  of,  132. 

examination  of  those  engaging  in  business  of,  684,  732. 

discrimination  in  favor  of  corporations  in  licensing  plumbers,  732. 
POISONS, 

report  of  sale,  43. 

sale  forbidden  except  upon  responsible  prescriptions,  93. 

sale  in  labelled  packages,  119. 
POLICE, 

use  of  term,  2. 
POLICE  OFFICERS, 

duties  of,  86,  note. 
POLICE  PATROL, 

as  a  means  of  preventing  crime,  86. 
POLICE  POWER, 

vagueness  of  term,  1,  3. 

definition  of,  3,  8. 

limitation  of  the  term,  8. 

general  divisions  of  the  subject,  9,  10-14. 
"^  specific  limitations  upon,  18. 

attitude  of  government  toward  the  different  interests  covered  by,  15. 

general  limitations  upon,  19,  20. 

methods  of,  in  general,  22,  27-35. 

cannot  be  contracted  away,  24,  362,  556,  561-564,  575. 

distinguished  from  other  governmental  powers,  25. 
.^and  criminal  law,  26,  272,  635. 

in  a  federal  state,  64. 

federal  police  legislation,  65-67. 

taking  of  property  under,  in  general,  511-517. 

license  limited  in  time  not  a  surrender  of,  580. 
BOLIGE  SUPERVISION, 

of  eriminals  after  expiration  of  sentence,  110. 
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POUCY.    See  Judicial  Control. 

judicial  opposed  to  legislative,  21. 

constitutional  overriding  legislative,  297. 
POLITICAL  INTERESTS, 

protected  by  bills  of  rights,  14. 

attitude  of  government  toward,  15. 
POLITICAL  PARTIES.    See  Assoclation,  Right  or. 

early  prohibition  of  political  association  in  England,  482. 

regulation  of,  and  primary  election  laws,  483. 
POLYGAMY.    See  Marriage. 

federal  legislation  against,  in  territories,  67,  468. 
POOLING, 

by  competing  interstate  railroads,  forbidden,  341. 
POOR  RELIEF.    See  Paupers. 
POSITIVE  STANDARDS, 

of  purity  in  food,  29. 

in  building  regulations,  29. 

legal  standards  usually  below  customary  standards,  30. 
POSSE  COMITATUS, 

sheriff  authorized  to  call  out,  when  uecesisary,  614. 
POSSESSION.    See  Land. 

temporary  disturbance  of,  518. 

as  evidence  of  wrongful  act,  635. 
POST  OFFICE, 

secrecy  of  letters,  48,  666,  n. 

lotteries  and  obscene  literature,  65,  198,  236,  246. 

as  public  monopoly,  666. 
POSTING, 

railroad  rates,  41. 

hours  for  meals,  etc.,  in  factories,  41. 
PRESUMPTION, 

of  fault  or  guilt,  546,  628,  635,  636. 
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qu^flcjitions  for  pmctice  of,  646. 

re<|uiremont  of  quail ticatioDB  tisuallj  prospecti^^i  646. 

di^ri  mi  nation  in  testa  of  fitneea,  647- 

pra4?ti4.':o  of  law,  648, 

pHviJegf^  accompaiijriag  professionaJ  license,  650> 

requirement  of  good  cbaracter  aa  qualiflcatioa  to  engage  iii  pr&etiee  ofp 

651, 
le^iation  fixing  qualificationa  for  admlsaion  to^  exempting  practitioD- 

era  of  certain  number  of  years,  683^  684, 
quBlification  couJd  not  be  fixed  wbieti  wouJd  ouat  existing  practltionerap 

6S5. 
restriction H  upon  women,  702. 
x«Strictiona  upon  alii^Bs,  706. 

JITION, 
reatraint  Uiitiaguished  from,  2S. 
in  generaJ,  58. 
bj  regulation^  58* 
of  useful  bu  HID  esses,  59,  62. 
what  may  be  prohibited,  59, 
federal  power  in  mntter  of  comjneree,  65. 
atate  power  in  regard  to  manufacture  of  Uquori  76. 
of  manufacture  and  sale  of  oleomargariti^^  61^,  134,  1283. 
wit  bio  city,  of  establishments  likely  to  become  nuiaaneefl,  141, 
and  regulation  in  liquor  traffic,  205, 
of  liquor  traffic,  213-217, 
state  proMMtionf  214,  215. 
local  prohibition  and  local  option,  216,  217. 
principles   governing   rcgnJiitinn   and   prohibition   in  preventing  fraud, 

285. 
private  coDsuatptioa  of  liqunrs^  whether  it  may  be  prohibited^  464,  455. 
property  reudered  uselesi  by,  5S8-541, 

of  future  efttabli^hmenti,  as  freatlfig  monopoly  in  existing,  686, 
harmless  and  useful  articles  cannot  be  forbidden,  285. 
lOPERTY.    See  Lakd,  Vested  Rights. 

protection  of,  under  Fourteenth  Amendment^  84,  445, 

taking  of,  by  unreasonable  regulation*  178,  179, 

regulation,  without  compeniation,  180,  181, 

powar  to  alter  corporate  charters  cannot  be  used  tn  destroj,  36t,  363, 

freedom  of,  from  restriction!*  upon  alienation,  3€5-369. 

devices  for  tying  up,  366- 

perpetuities,  rule  against,  367. 

legislative  control  of  devolution  of,  after  death,  367. 

morlmain,  statute  of,  and  American  legislation,  36S,  369,  592, 

per|>etual  rents,  370,  589, 

long  leasee,  371. 

taking,  by  unreasonable  regulation  of  charges,  3i0. 
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PBOPEETY — continued. 

qualified  property,  in  general,  402. 

qualified  property  of  riparian  owner,  deprivation  of  without  compeon- 

tion,  404-409. 
flooding  property,  as  taking,  409,  410. 

flooding  by  mill  dams,  or  other  means,  and  compensation  for,  410413. 
in  streams  and  waters  needed  for  irrigation,  must  be  used  for  benefit 

of  public,  416,  417. 
fish  and  game  as,  418-420. 

restrictions  upon,  in  interest  of  adjacent  property,  424-427. 
dogs  as,  421. 

gas  and  natural  wealth,  422. 
power  of  majority  of  owners  to  bind  minority  in  creation  of  drainage 

district,  127,  441,  442. 
party  walls  and  division  fences,  443,  444. 
holding  of,  by  religious  society,  369,  466. 
taking  of,  for  public  use,  and  compensation,  504-506,  602. 
injury  to,  as  taking,  and  compensation,  507-510. 
consequential  damages  to,  509,  510. 
taking  of,  under  police  power,  in  general,  511-513. 
destruction  of,  as  nuisance,  520-522,  531. 
unlawfully  used,  and  forfeiture,  525-528,  627. 
destruction  of,  to  prevent  spread  of  fire,  534. 
destruction  of,  for  military  purposes,  535,  536. 
rendered  useless  by  change  of  legislative  policy,  538-541. 
practice  of  profession  as,  542,  544,  545,  683-685. 
confiscation   of,   by   requirement   of  unreasonable   improvements,  548, 

549,  618. 
confiscation  by  unreasonable  regulation  of  charges,  550. 
withdrawing  privilege  of  limited  liability  from  corporation  as  taking 

of  property,  567. 
grant  of  use  of  public  property  if  acted  upon  is  property  right,  576. 
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^BOPOETTONATENESS^cootinued. 

in   muoicipul   ordinauees,  meaeure  must   tend   tti   remove  clanger*    I28j 

142,  148,  736-738. 
in  beaUh  and  a&felj  kgial&tion^  149,  150, 
PBOPRIETABY    CAPACITY   OF  STATE,     See   Corporate   Powers  of 

State. 
PROPRIETAEY  MEDICINES, 

aaJe  of,  cannot  be  given  to  druggiBts  exclDBivelj;  I4t*,  650, 
PROSTITUTES,     Bee  111  Fame,  Houses  of,  PEOSTiTtJTiON, 
^k         commitment  of,  98,  99. 
H         treatment  of,  aa  Tagrants^  97,  98,  IM4, 
^^        »(ate  and  local  power  over^  157. 

^^^^jconfinement  of,  to  spe^^ified  districts  of  citj,  179,  244,  246,  089* 
^^^^ff^gist ration  and  Inspection  of,  in  France,  243. 
^V       prohibition  and  regniation  in  United  Stateei,  244, 
^H        adTertising  bj,  246. 

^1        persons  otbsr  (ban  relativei  eannot  be  f of  bidden  to  speak  to^  on  ntreet, 
I  ^57, 

PROSTITUTION.     See  Peostitutes. 

I        ill  fame^,  houses  of,  busia  of  regulation  of,  242, 
regulation  or  prohibition  of,  243-246. 
aj  a  crime,  245,  722, 
practices  in  aid  of,  246« 
PUBLICATIONS.    See  Speech  and  Press,  Pkeeikjm  of.' 
^        obscene  and  criminal,  2M,  237,  248. 
H        libelous,  472-475. 
H        incititig  to  crime,  477,  478, 
B         attacking  government,  475,  478. 
PUBLIC  BUILDINGS, 

regnJation  of  uae  of,  171, 
PUBLICITY, 

regulation  to  secure,  35. 
PUBLIC  FUNDS, 

expenditure  in  promotion  of  art  and  science,  2S. 
PUBLIC  HOUSE  TRUSTS.    See  GoTiNBuan  System. 
PUBLIC  INTEREST,  BUSINESS  AFFECTED  WITH.     See  Rates  and 
CHAaciEa,  Railroads  ak[>  Common  C'AaaiEE^,  BANmKi],  Insurance 
Gejuh  Elevators. 
stat€iiient  of  doctrine,  372* 
forms  of,  and  methods  of  control,  373* 
regulation  of  rates  and  charges  of,  374-S85,  554. 
reasonableness  of  rates  determined,  379*385, 
reqmrement  of  equal  serv'ite  in,  3 86- 394* 

upet-'ial  requirements  in  interest  of  public  eonvenlence,  305-398. 
Fegutation  of  banking  and  insurance,  399-401, 
brfnch  of  labor  contract  in,  452. 
(extension  of  common  law  tiabtlitj  in,  621, 
rpqiilrement  of  equal  service  to  whites  and  negroes,  693-695,  699. 


in  taxation,  23. 

exercise  of  eminent  doipain,  181. 

as  justifying  mill  dam  privileges  to  manufacturing  establishn 

as  justifying  flooding  of  land  in  other  ways,  413. 
PUBLIC  SCHOOLS, 

reading  of  Bible  in  and  religious  liberty,  463. 

non-attendance  of  children  on  catholic  holidays,  469. 

separation  of  races  in,  698,  700. 

right  to  attend,  conditioned  on  vaccination,  447. 
PUBLIC  WELFARE, 

restraint  of  individual  action  under  police  power  to  seenre,  8 
PURSUIT  OF  LIVELIHOOD, 

principle  of  freedom  of,  and  its  limitations,  492-497. 
QUALIFIED  PROPERTY.    See  Fish  and  Gamb,  Dogs,  Gas,  ] 
Waters,  Riparian  Owners,  Water  and  Water  Coursb 
QUARANTINE.    See  Contagious  and  Epidemic  Diseases. 

state  power,  71,  80,  136,  488. 

by  state  against  infected  animals,  77,  82,  129,  136,  138. 

discrimination  by  state  in,  82,  138-139. 

state  and  federal,  123. 

state  quarantine  where  directly  affecting  commerce,  138,  139. 

detention  of  person  by,  446. 

vessels  examined,  required  to  pay  for  examination,  622. 

state  quarantine  and  immigration,  705. 
RACE.    Sec  Negroes,  Chinese. 

influence  upon  equality,  603. 

constitutional  protection  of  negroes,  692. 

federal  civil  rights  legislation,  693. 
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LEOAD  CROSSINGS.    See  Ojiade  CRoasiWGB. 

precautioua  required  at,  115. 

reqtiLrenients  at,  reuBOnablenesa  of,  612. 

Tflilroad  required  to  keep  in  iafe  eondition^  631* 

grade  c!rogaings,  abolitiou  of,  543,  553,  631. 
lALLBOADS   AND   COMMON    CAERIERS.     Bet?   Bates    and   Char«is« 
Public  Intefeest,  Business  Atfectiid  With, 

i/alid  BtJite  regulation  ns  to  campaniei  engaged  in  intemtate  eontmeree, 
73,  80, 

requirement  to  stop  at  all  itationa  or  at  covmif  teiitH,  73,  397. 

freight  trains  may  be  forbiddcm  to  run  on  Sunday,  73, 

ptate  regulation  of  rutea,  73^  376,  57 K 

state  Ibws  requiriog  safety  appiiaut-es,  80,  723* 

regulation  of  railroad  crosaings,  110,  612. 

regulation  as  to  quaUfleaticms  of  ftnployeti^  73,  116. 

liability  for  injaty  to  paiseogers  or  damage  ti>  property,  79,  628-630. 

Btjite  safely  regulation  aflfecting  interstate  trains,  135. 

ordinance  requiring  tlagnien  at  every  croseiag^  150* 

sale  of  tickets  by  unauthorized  parti ea,  60,  61.  291,  20d,  673, 

boars  of  labor  of  employes  operating  trains^  316* 

abandonment  of  trains  by  efmptoyees  in  ease  of  strike,  333,  45^, 

poolings  by  interstate  railroads^  34 1« 

TQiyNtaableneas  of  ratefs,  379^395, 

diAcrimi nations  in  tutm  by,  as  to  long  and  short  hauls,  and  sixe  of  ship- 
ments, 390-3«2. 

claesificatiou  of  traffic  for  ti^ng  of  rates,  393. 

mileage  tickets,  393,  397, 

sl&eping  car  accommodations  a  matter  of  apeeial  contract,  395. 

establishment,  maintenance,  or  discontinuance  of  depots,  395. 

equal  aeoess  In  depot  to  all  owners  of  cabs,  soliciting  pafisengerB,  396. 

requirenK'Ot  of  track  connections  and  connecting  busin«^s,  397. 

coastmetion  of  railroad  dependent  upon  adminietratiTe  determination 
as  to  iti  necessity,  401,  659. 

legislation  as  to  organization  and  capitalimtion  of  railroad  companies, 
400,  401, 

grade  eroaaings^  54i,  556^  631, 

determination  of  rates  by  atate  and  interatate  traffic,  551* 

equal  protection  of  laws  and  unreasonable  regulation  of  ratei  of,  6H, 

nsay  be  required  to  bear  expense  of  railroads  commi«siotia,  622. 

legitlation  requiring  fencing  of  tracks,  629.  637, 

liability  of,  for  fires  caused  by  sparks  from  locomotive,  630,  727. 

liabilitj  for  injuiT'  to  passengers.  632. 

absolute  liability  for  injury,  633,  634. 

liability  for  bringing  diseased  cattle  into  state,  634. 

penal  Uabitity  for  injury,  li^hen  not  caused  by  negligence.  637. 

discrimination  against,  in  recovery  of  claims,  637,  714.  727,  735. 

disorinuTiation  by.  baaed  on  local  conditions.  690, 

requtremtint  of  separate  cottches  for  blacks  and  white,  73,  695,  699. 


charter  right  to  fix,  and  state  regulation,  363. 

English  and  American  legislation  regulating,  in  businee 

public  interest,  374,  375. 
where  business  a  monopoly,  376,  377. 
reasonableness,  legislative  or  judicial  determination  of,  i 
where  business  not  monopolistic,  378. 
fixing  of,  a  legislative  function,  384,  385. 
taking  of  property  by  unreasonable  regulation  of,  380. 
difficulty  of  determining  what  charge  is  reasonable,  384. 
judicial  regulation  of,  385. 

conclusive  determination  by  administrative  boards,  386. 
discrimination  in,  by  railroad  companies,  390-392. 
requirement  of  sale  of  railroad  mileage  tickets  at  certai 
regulation  of,  for  services  incidental  to  business,  394. 
bases  for  determining  reasonableness  of,  552-554. 
legislation  changing,  and  existing  contracts,  555. 
determination  of,  in  corporate  charter,  as  contracts,  57( 
deprivation  of  equal  protection  of  laws  and  unreaaonabh 

611. 
REASONABLENESS.    See  Judicial  Control. 
principle  of,  63. 

in  municipal  ordinances,  33,  142,  150,  158,  286,  292. 
in  legislative  measures,  150,  151,  158. 
of  regulation  of  offensive  establishments,  177,  178. 
in  restrictive  legislation  regarding  children,  259. 
in  limitation  of  hours  of  labor,  313,  317. 
in  regulation  of  payment  of  wages,  321. 
legislative  and  judicial  control  as  to  charges  bj  bnsinea 

public  interest,  379-385. 
attitude  of  federal  court  as  to,  in  state  regulation  of  ehi 
of  improvements  required  to  be  made  to.  property,  549,  < 
of  rates  fixed  by  leffislature.  550. 
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[EI£F£RENCES  AKE  TO  SECTIONS.] 

REFORM  SCHOOL  OB  INSTITUTION.     See  PiftENT  and  Cmm. 

commitmeiit  of  children  to^  260^262. 

judieial  control  of  dlacharge  from,  263. 
REGULATION, 

distinguished  from  reatraint  and  probiUtioOf  23. 

in  general,  35-40. 

ti)  tiGt^nre  publicity,  35. 

inclndes  partial  proMbition^  ^H. 

of  use  of  streets,  165*169,  172-174, 

of  places  of  public  resort  anil  meetings,  175. 

of  nale  of  liquors,  in  general^  206^212, 

principles  governing  proliibition  and,  2B5. 

prejudicial  regulation  of  property  and  oompenflatio%  512-517. 
URG  RATING, 

Eiiglisli  legialation  against,  338. 
REGIHTBATION, 

as  means  of  control,  42, 

of  strangers  in  United  States  and  Europe,  45* 

objections  to  registration,  46^  note  12* 

of  sales  of  weapons  and  poisons,  43,  93* 
RELlGIOtlB  MEETINGS, 

protection  of,  175,  464, 

BELIGION.    See  Mortmain,  Ptrauc  Schools. 

freedom  of,  and  state  control  of  education »  -^^' 

holdings  of  property  by  religious  societies^  369,  466, 

constitutional  guaranty  of  freedom  of,  458* 

sectarian  legialntion,  und  state  support  of  ehureh,  459,  460. 

religious  disqualifications^  461. 

state  recognition  of^  462. 

reading  of  Bible  in  public  schools  and  freedam  gf,  463. 

protection  of  religious  meetings,  464, 

blasphemy,  i^B, 

organissatjon  of  religious  societies,  466. 

limits  of  religious  freedom,  467,  468, 

faith  cure,  and  compulBorj  medii-iil  treatment,  l44Di,  447,  468* 

conflict  of  civic  and  religious  duties,  469. 
REMEDY.    See  Proportion aten ess  op  Mcanb  to  End* 
RENDERING  ESTABLISHMENTS.    See  Oitensivjk  Tiuuis  and  EsTia- 

U3UMENTB. 

RENTS, 

prohibition  of  perpetual,  370,  371. 
commutation  of  existing  perpetual  rents,  5g9, 
SEPOETB*    See  Inoriminatikg  Bsforts. 
in  general,  42. 

as  appUe^i  to  business,  43^  93. 

requirement  of  license  aad  coastiutional  prot6cti<m  mgainflt  self^crim* 
iDatioi),  55. 


regulation  of  professions  and,  542,  544,  545,  683-685. 

affecting  contracts,  555. 

protecting  debtors,  557. 

federal  laws  regarding  legal  tender,  558. 

liquor  legislation  affecting  existing  conditions,  683. 

establishment  of  fire  limits,  not  retroactive,  685. 
RIOTS  AND  UNLAWFUL  ASSEMBLIES, 

powers  of  summary  repression,  88. 

killing  in  suppression  of,  445,  n.  1. 

officer  may  require  assistance  of  anyone  at  hand  in  repreni 

destruction  of  liquor  in  apprehension  of,  537. 
RIPARIAN  OWNER.    See  Navigable  Waters. 

compulsory  association  of  owners  to  prevent  inundation,  1! 

duty  of  owner  to  build  or  preserve  embankments,  114,  409, 

title  of  owner,  extent  of,  403. 

owner's  easement  of  access  to  navigable  stream,  408. 

owner's  easement  subordinate  to  public  right  of  navigation 

may  be  forbidden  to  weaken  his  land  to  injury  of  other  pi 
RIVERS.  See  Waters  and  Water  Courses,  Navioabls  Wi 
SAFETY, 

growth  of  safety  legislation.  111. 

principal  subjects  of  legislation,  113-121. 

legislation  for,  and  Fourteenth  Amendment,  184. 

legislation  affecting  conunerce,  135-139. 

local  powers,  140-142. 

questions  involved  in  safety  legislation,  143-155. 

labor  legislation  for,  310. 

discrimination  in  safety  legislation,  727. 
SAILORS.    See  Seamen. 
SALOONS.    See  Liquors. 

regulations  as  to  internal  arrangements,  52. 

women  as  waitresses,  or  frequenting,  244,  708. 
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SCAXPEES,  TICKET.    See  Ticket  BeoitsiuaE. 

businesfl  prohibited,  61,  291. 
SCHOOLB,    See  Pitunu  Schocils,  Education. 
SCIENCE,  PBEEDOM  OF, 

miiintenatK'e  of,  nei'^ssary,  15. 

and  bgislatioD  regarding  pmctite  of  medicine,  152-151 

and  QfStnsiive  publietitione,  1:37-239^  479. 
SEAMEN, 

federal  control  over  contracti  of,  329,  451. 

fai  upon,  for  Bupport  uf  Marine  Hospitalj  4M, 
SECOND  HAND  ARTICLES, 

regulation  of  sale  of,  93,  130» 
8ECEET  SOCIETIES, 

legislatioD  regarding,  4S1,  482, 
SECUBITY  OF  GOOD  BEHAVIOE, 

in  case  of  threatened  crime,  89, 

oi  one  guilty  of  breach  of  peaf^e,  lOd, 
BECUBITr  OF  THB  PEACE, 

in  ease  of  threatened  breach,  S9, 
SECUEITy  HOLDING  CORPORATION, 

whether  form  of  monopolj,  351. 
SEDITION  AND  SEDITIOUS  LIBEL    See  Libel. 
SERVANTS, 

enticing  from  maBterSf  illegality  of^  333, 

indentured  servants  in  American  colonies,  450  a,  18* 
SERVITUDES.    See  Easements, 
SEXUAL  VICE, 

in  general,  234. 
SHEEP  GRAZING, 

forbidden  within  two  miles  of  dwellings,  171, 
SHERMAN  ANTI  TRUST  ACT, 

forbidding  combinations  in  rentraint  of  trade  and  commerce,  341, 

ijiterpretation  of,  354,  355. 
SHIPPING.    See  Vesbels  and  NavigatiOiM. 
SIC  UTERE  TUO  UT  ALIENUM  NON  LAEDAS, 

principle  and  its  application,  8,  406,  439, 
SIDETRACKS, 

of  railroads,  for  use  of  factori^,  &c.,  162,  d;  427  h,  35, 
SIDEWALKS, 

obstruction  of,  169. 

renoval  of  snow  and  iee  from,  bj  abutting  owner,  62€, 

bojlding  and  keeping  In  repair  by  abutting  owner,  620  and  n, 
SIGNS  AND  STAMPS, 

to  indicate  ingredient!  of  .articles  to  be  sold,  41, 
SLAUGHTER  HOUSES.    See  Offensive  Trades  ano  EsTAnLiSHifENTS* 

mtinii'ipal  power  over,  129,  177. 
luntcipal  power  in  locaMofi  of  within  eltj,  HI,  179.  640. 


SLAVERY, 

abolition  of,  question  of  compeziBationy  584^86. 
SMOKE  ORDINANCES, 

reasonableness  of,  177. 
SNOW, 

removal  of  from  roofs  of  houses^  616. 

removal  of  from  sidewalks,  620. 
SOCIAL  CONTROL, 

right  of  association  for,  484. 
SOLICITING, 

orders  by  personal  calls,  288. 
SPECIE  CONTRACTS.    See  Contracts. 

enforcement  of,  559. 
SPECULATION.    See  Options  and  Futures,  Gambling. 

prohibition  of,  how  far  constitutional,  59. 

options  and  futures,  200,  201. 

legitimate,  199,  202. 

foreign  legislation  concerning,  203. 
SPEECH  AND  PRESS,  FREEDOM  OF.    See  PuBUGATlONa 

development  of,  and  constitutional  guaranty,  471. 

and  law  of  Ubel,  472-475. 

and  attacks  upon  government,  477,  478  and  n. 

does  not  extend  to  incitement  to  crime,  476,  477. 

and  scientific  publications,  479. 
SPITTING, 

in    public    conveyances,    whether   within    jurisdiction 
health,  147. 
SPENDTHRIFTS, 

may  be  deprived  of  management  of  their  prop«rty,  48L 
STAGE  CENSORSHIP, 
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STATISTICS  AKD  STATISTICAL  INFOBMATION, 

rf4|uiT0meDt  of^  44, 

ministers  raqulred  to  report  nuarnjigeB,  phyeiciatia  required  to  report 
births  and  deatliB^  613. 
STATUTORY  OFFENSES, 

knowledge  presamed,  and  wrongfid  latent  ditpeas^  with,  635|  636. 
STEAM  ENGINE,     8ee  Engineeh. 

lieeaae  required  of  engineers,  493, 

Tevocation  of  permit  to  keep,  by  admimstrative  officer,  64S. 

boUfT  Lcspef^tioii,  exemption  of  Jocomotirea,  727* 
STOCK  EXCHANGES, 

kgitimaty  of  biisinese  in,  59^  202* 

f oroigTi  reguJatioQ  of,  203. 
STOCK  YARDS, 

aa  places  affected  witli  public  interest,  S90, 
STORE  ORDER  ACTS,    See  Truck  Ststem, 
STREET  RAILWAY.    See  Bates  akd  CHAtuiKS,  Streets. 

reatrietioo  of  number  of  paisengen  to  a  ear»  175, 

may  be  required  to  keep  part  of  street  occupied  by  it  clean  and  free 
of  Oust,  612.  620, 

canaot  be  forced  lo  carry  policemen  without  pay,  613. 

municipal  power  to  grant  franchise  to,  163,  65S, 

a  monopoly  of  necessily,  658, 

francbise  under  special  legialation,  660, 

permi«»ion  to  operate  does  not  exclude  mmilar  grant  to  others,  676, 

eiclusive  track  rights  granted  by  city»  strictly  construed,  fl78. 
STREETS, 

uae  of,  by  private  vehicles  a  right,  SS,  108. 

municipal  power  over,  160-164, 

control  of,  when  fee  remains  in  adjoining  owner,  160. 

eDeroac'bmenta  on,  161-163, 

comjnon  use  of,  right  tOj  165,  167-169. 

right  of  city  to  vacate  street,  166. 

freedom  from  obatmctioD,  16S,  169. 

preeervatton  of  order  on,  169. 

apodal  uses  of,  by  abutters,  172. 

use  of,  for  business  purposes,  license  for,  173. 

parades,  processions  and  meetings  upon,  174,  468,  480,  643,  644,  729* 

nam^,  affixed  to  private  houses,  519. 

licence  to  use,  for  term  of  years  as  contract,  574^  576, 

esdnsive  grant  of  use  of,  577. 

revocable  Uconse  for  use  of,  582, 

removal  of  anow  from  stdewalka  by  abutting  owner,  620. 

rtulroad  required  to  improve  crossing  for  new  street,  631, 
STRIKES, 

legality  of,  332, 

illegal  acts  fic<^ompanying,  333,  334,  336. 

eoaatitutional  power  over,  335. 


freight  trains  may  be  forbidden  to  run  on,  73,  80,  159 

state  regulations  for  observance  of,  184-186. 

laws  and  religious  liberty,  470. 

prohibition  of  work  by  barbers  on,  736. 
SUSPECTS  OR  SUSPICIOUS  CHARACTERS, 

duties  of  police  officers  regarding,  86. 

treated  as  criminals,  95. 

detention  of,  on  charge  of  vagrancy,  100. 

photographing  and  measuring,  103. 
SUSPENSION  OF  SENTENCE, 

of  convicted  persons,  as  means  of  control,  108. 
SUSPICION.    See  Suspects. 

as  evidence  of  crime,  95. 

cannot  be  basis  of  punishment  without  some  specific  oifen 
SUPPRESSION.    See  Prohibition. 
TARIFFS,  PROTECTIVE, 

against  foreign  competition,  12,  428. 

and  commerce  clause,  65. 
TAXATION, 

of  commerce,  70,  73,  74,  295. 

exemption  from,  as  contract,  363,  561,  568. 

exemption  of  certain  industries  from,  forbidden,  42S. 

exemption  of  property  of  religious  societies  from,  464. 
TAXING  POWER.    See  License  or  Occupation  Tax. 

for  revenue  purposes,  4. 

public  purpose,  23. 

as  power  of  restraint  or  encouragement,  25. 

and  the  commerce  clause,  70. 
TELEGRAPH  AND  TELEPHONE, 

regulation  of  rates,  376. 

legislation  against  discrimination  in  rates,  390. 

arrangements  between  companies  for  transmisiioii  of  m 


TENEMENT  HOUSES— con  tiny  ed. 

r(?gtilatiou  of,  in  interest  of  heatth^  128,  542. 

nu wholesome  buaineBses  in^  151. 

destructioii  of^  as  ennttnry  measure,  520. 

regulation  of,  and  retroactive  legislation,  5SS. 
TERRITOKIAL  SOVEREIGNTY, 

as  auataining  power  to  exclude  fo reign -built  and  foreign^wn^  resselB, 
65. 
TERRITORIES, 

federal  police  power  in^  67. 
THEATRES, 

requiremeats  in,  for  safetj  and  comfort,  175»  251. 

control  over  by  eenaurship,  251, 

Amcfrtcan  theatre  rcgulntlons,  25 L 

omplojment  of  children  as  aetorn  may  ba  forbidden,  2S9, 
THREATS, 

to  commit  crime,  security  of  peace,  89- 

in  earn  of  strikes,  333,  334,  336. 
TICKET   BROKERAGE, 

prohibition   of,   61,  291. 

regulation  of,  291. 

regylation  of,  and  interstate  commerce,  295* 

law  confining  business  to  railroad  appointees,  inTaMd,  673i 
TOLERATION, 

retigioua,   459,   465. 

political  J  475^  and  see  libelsj  and  anarcbtsm* 
TORRENS  REGISTRATION  LAW, 

conBtitutionality  of,  437. 
TRADES  AND  OCCUPATIONS.     See  PaOFBSStONS,  ARCHiTSCTSp  Dr^o- 
oi&rs,   Auction  SALts,  Baobiirs,   Peddlers^   Plumb&ks, 

legifllation  giving  aflaociationa  power  of  admitting  to,  5G,  tW. 

legislation  controlling  certain »  in  interests  of  health,  130,  13L 

regulation  of,  492-494,  639. 

state  certifcation  as  means  of  control^  495, 

qnaliflcations  to  pursue^  and  rules  framed  by  administrative  body,  649» 

requirement  of  g<>od  character  in  order  to  engage  in  certain,  651. 

restriction  to  citiscens,  706. 
TRADE  MARKS, 

tommon  law  protection  of,  664. 
TRADE  SECRETS, 

revealing  of,  aa  fomi  of  unfair  competition,  2SS  n. 
TRADE  UNIONS.    See  CoNaPiBACY,  Law  or;  Sthikks* 

coercion  by  employer  ugainal  membership  in,  326,  735, 

and  combinations  of  employers,  326. 

earlier  legis^lation  and  decisions,  330,  331. 

strikes,  332,  335,  336. 

illegal  methods  in  strikea^  333^  334. 
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[refkrences  are  to  sections.] 

TRADE   UNIONS— continued. 

influencing  other  employes  to  join,  and  coercion,  333,  334. 

and  trusts,  337,  356. 
TRADING  STAMPS, 

legislation  forbidding  use  of,  60,  293. 

whether  of  nature  of  lottery,  198,  293. 
TRAMPS, 

defined  so  as  to  include  males  only,  702. 
TRESPASS, 

entry  for  public  purposes  not,  518. 

on  wild  land  allowed,  under  what  circumstances.  518. 
TRUCK  SYSTEM.    See  Wages. 

legislation  to  force  payment  of  wages  in  cash,  319-321. 

discrimination  against  certain  businesses  in  legislation  against,  S20, 
321,  735. 
TRUSTS.    See  Combinations  in  Restraint  of  Trade,  Monopoly,  CJon- 
SPiRAOT,  Law  of. 

and  labor  organizations,  discrimination  between,  in   legislation,    337, 
356. 

state  legislation  against,  339,  340.  * 

federal  legislation,  341. 

state  and  federal  power  as  to  corporations  doing  interstate  bii8in«H| 
342. 

common  law  rules  and  their  application  against,  343-353. 

trust  organization,  350. 

present  organization  of,  351,  352. 

interpretation  of  anti -trust  acts,  354. 

constitutionality  of  anti-trust  legislation,  355. 

laws  against,  and  exception  of  agricultural  products,  356,  734, 
TRUSTS,   ELEEMOSYNARY, 

Dartmouth  College  doctrine,  597. 

where  use  to  which  property  devotefl  ifi  impracticable^ 
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UNWHOLESOME   OCCUPATIONS, 

in  tenement  houses,  128,  151. 

as  nuisances,  176. 

confinement  to  specified  districts,  179. 
USEFUL  BUSINESS, 

cannot  be  entirely  forbidden,  59,  62,  401. 
USURY.    See  Intbbest. 

history  of  legislation,  302. 

American  legislation,  303. 

constitutionality  of  legislation,  304. 

exceptions  in  laws,  in  favor  of  pawnbrokers,  and  building  a&d  loaih 
associations,  733. 
VACATION, 

of  streets,  166. 
VACCINATION, 

compulsory  vaccination,  144  n.,  447. 
VAGRANCY, 

discussed,  97100. 

definition  of,  97. 

as  criminal  offense,  99.      ' 

detention  for,  as  means  of  dealing  with  suspects,  100. 

prostitution  as,  97,  98;  244. 

living  upon  earnings  of  prgitltntes  as,  246. 

punishment  of  vagrant  for  leaving  county  of  residence.  491. 

VAULT,  ' 

under  «l^*ewa]k  not  a  nuisance  per  Me,  162. 

VEFlCUK^ 

lieanw'  of,  tm  a  police  measure,  168. 

stoppiBg  of,  and  obstruction,  169. 
VESSELS, 

^gistry,  65. 

built  abroad  and  owned  by  non  residents,  65. 

regulations  to  prevent  collisions  at  sea,  117. 

forfeiture  of,  when  engaged  in  unlawful  oyster  fishing,  525,  527. 

federal  license  of  officers,  and  liability  of  owners  of,  for  their  actions, 
624,  625. 
VESTED  RIGHTS.    See  Property. 

property  rendered  useless  by  change  of  legislative  policy,  539-541. 

repeal  or  change  of  charter  under  which  acquired,  362,  363. 

in  a  profession,  or  occupation,  and   retroactive  legislation,  543-547, 
683-685. 

licenses  to  conduct  lotteries,  563. 

license  to  sell  liquors,  564. 

license  to  use  public  streets  or  property,  578,  579. 

economic  or  social  reforms  and,  in  general,  583-601. 

bmineni  estabUBhed  under  license  of  reasonable  duration  as,  580,  602, 
9SL 
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VINEGAR, 

coloring  of  distilled,  forbidden,  32. 
VIOLENCE.    See  Strikes,  Anarchism. 
VIVISECTION, 

reffulation  of,  249,  479. 
VOTING, 

conditions  annexed  to,  14. 

laborers  given  time  to  vote,  314. 

coercion  by  employer  t'*  prevent  or  influence  vote  of  employee,  325. 

by  women,  701. 
WAGES.    See  Truck  System,  Strikes,  Conspiracy,  Law  of. 

rate  of,  318. 

iwiyment  of,  at  stated  intervals,  319-321,  715,  735. 

accmed  wages,  of  discharged  laborer,  to  be  paid  without  abatement, 
3IP  n. 

truck  acta,  819-321,  502,  735. 

:•  inBlatiou  to  /orce  payment  in  cash,  319-321. 

4      .Vuatious  to  nuse,  early  law  regarding,  330,  .331. 

njf-  »     v  of  attorney's  fee  in  action  for,  319  n.,  714,  735. 

assJL''-      It  of  future,  forbidden,  319  n. 

gamuir       ♦.  of,  301  n. 
WAB, 

destruction  i      nppropriation  in  time  of,  536,  537. 

censorship  in  :  •.     of,  471. 
WAREHOUSING,     r- •    Okain   Elkvators,  Public  Interest,  Business 
AiTECTED  With. 

requirement  of  servict:  without  discrimination,  390. 

regulation  of,  297. 

warehousemen  not  allowed  to  store  their  oi\-n  grain.  297. 

rates  charged  in,  regulation  of,  376. 

requirement  of  service  without  discrimination,  390. 

monopoly  to  licensed  warehousemen,  unconstitutional,  397  n. 
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WATEE  WOEKS.    See  Water  Bates. 

charter  to  company  to  erect,  and  competing  municipal  establishment^ 
677,  678. 

exclusive  monopoly  to,  a  contract,  679,  680. 
WEAPONS.    See    Arms. 

report  or  register  of  sales,  by  dealer  in,  43,  93. 

constitutional  provisions  as  to  carrying,  90. 
WEEKLY  PAYMENT  ACTS.    See  Wages. 
WEIGHTS  AND  MEASUEES, 

federal  power,  65,  273. 

federal  inaction  and  state  regulation,  273-275. 

official  inspection  of,  274. 
WHABFS,  PIERS  AND  DOCKS.     See  Navh.\hlb  Waters. 

state  and  local  power  over,  80. 

encroachments  upon  navigable  wrtiwH  bv,   u,3. 

regulation  of  landing  vessels  at.  175. 

regulation  of  rates  of  wharfage,  373. 

when  buildt  by  riparian  owner,  he  cannot  be  depri^od  at  than  without 
compensation,  406. 

right  of  riparian  owucr  to  erect,  408. 
WINES, 

used  for  Racrnmental  purjtoses,  224. 

exception  in  favor  of  native  wines,  lA  itate  prohibition,  214,  215. 
WOMEN.    See  Women  and  CBiu>Ri»r. 

limitation  of  hours  of  labor^  311-814. 

prohibition  of  labor  in  isfties,  258,  811. 

dvil  and  politieal  rif^  of,  701. 

right  to  praetice  1i^  or  engage  in  other  employment,  702. 

emplojMBt  «4  ^  Hqnor  buBineaey  708. 
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